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EXECUTIVE SUMMARY

In accordance with the provisions of Article 1(2) of the Law on the People's Advocate
(Ombudsman), No. 52 of 03.04.2014, the People's Advocate contributes to the protection of human
rights and freedoms by preventing their violation, by monitoring and reporting on the respect of
fundamental human rights and freedoms at the national level, by improving the legislation on human
rights and freedoms, though international collaboration in this area, by promoting human rights and
freedoms, and the mechanisms for their protection.

Article 17(1) of the above-mentioned Law stipulates that the People’s Advocate for Child’s
Rights ensures, at the national level, that persons holding positions of responsibility at all levels
implement the provisions of the UN Convention on the Rights of the Child and other relevant
international treaties to which the Republic of Moldova is a party.

According to the Action Plan of the Office of the People's Advocate for 2024 and the Partnership
Programme concluded between the Office of the People's Advocate and UNICEF for 2023-2024, the
People’s Advocate for Child’s Rights, benefiting from the expertise of the National Union of Bailiffs,
prepared the Thematic Report: ‘Analysis of the mechanism and procedures for enforcing child
support’.

As part of the research and analysis carried out to develop the thematic report, it was proposed to
examine the relevant international and national standards in this field, to identify existing practices,
problems and deficiencies specific to this type of enforcement, as well as to outline the necessary legal
and operational steps to improve the system of legal guarantees offered to children who are
beneficiaries of child support. These actions were directed towards achieving the purpose of the study
— ensuring a fair, efficient and proportionate enforcement procedure, which is in line with the best
interests of the child and the requirements of a fair trial.

In this context, the role of each participant in the child support enforcement procedure was
highlighted, especially in the case of compulsory enforcement. Particular attention was paid to
identifying the existence or absence of sufficient mechanisms to effectively protect the fundamental
rights of both the creditor and the debtor, so that these rights are not violated, and the enforcement
process is carried out successfully.

Following the analysis, certain deficiencies were found in initiating and conducting compulsory
enforcement of child support. The problems reported, including by respondents surveyed online and
interviewed, included insufficient information or lack of information provided by bailiffs regarding the
measures undertaken, the procedural documents drawn up, the perspectives of the case, etc.

The analysis also revealed the lack of a unified interpretation of legal provisions and existence of
flawed enforcement practices, shortcomings in communication between the creditor and the debtor, the
creditor and the bailiff, excessive duration of procedures and a limited range of methods to compel the
debtor to pay the child support.

The efficiency of the available compulsory enforcement methods and the sufficiency of the
amount available for the recovery of child support were analyzed as well.

The identified regulatory and practical application gaps, which hinder the respect of the rights of
the creditor and the debtor and create difficulties in child support enforcement, can be remedied by
gradual implementation of the recommendations proposed in the report. These recommendations are
addressed to all actors directly or indirectly involved in the enforcement process, and aim to strengthen
service efficiency and improve the child support enforcement system in the Republic of Moldova,
ensuring higher transparency and protection of the rights of the child.



1. INTRODUCTORY CONSIDERATIONS
1.1 GENERAL OVERVIEW

In the Republic of Moldova, the mechanisms and procedures for recovering child support are
regulated by the Constitution, the Family Code, the Law on the Rights of the Child, related civil
legislation and, when voluntary payment fails, by the Enforcement Code of the Republic of Moldova.

Recovery of child support is a settlement mechanism regulated by legislation and is intended to
establish and impose participation of both parents in the upbringing, education and maintenance of the
child. Thus, child support is not exclusively associated with divorce (as it may also be ordered during
the parents' marriage), just as it does not depend on the existence of a marriage (since child support is
also recovered for a child born outside the parents’ marriage).

In the recent years the legislation has provided an increasingly diverse range of options allowing
parents to agree amicably on the method of payment and the amount of child support. This trend is
welcome, because assumption of obligations is an indication of maturity and also offers better
perspectives for the regularity and correctness of payments.

On the other hand, by expanding the possibilities for parties to voluntarily establish the payment
methods for child support, the legislator must also ensure symmetrically the possibilities for
compulsory recovery of child support payments agreed upon through voluntary mechanisms by
parents.

Statistics show that a significant percentage of parents fails to comply with their financial
obligations for child support, leading to a high number of cases of compulsory enforcement of child
support.

According to official data from the National Bureau of Statistics, as of 1 January 2018, the
number of children in the Republic of Moldova amounted to 676.0 thousand, meaning that every fifth
person was under the age of 18.!

The chart in Figure 1 below presents the evolution of the number of children in the country
during the period 2014-2018.

Figure 1. Number of children in the Republic of Moldova as of 1 January 2014-2018
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At the same time, according to the data collected by the NUB in 2017, the number of
enforcement cases for the recovery of child support pending in 2016 amounted to 43.2 thousand.
About 40% of them concerned the recovery of child support for 2 or more children (on average 3).
Relating these indicators to the total number of children, it can be deduced, approximately, that every
8th - 9th child in the Republic of Moldova was a beneficiary of child support recovered by means of
the compulsory enforcement procedure.

Considering that according to official sources, as of 1 January 2024, there were 508.7 thousand
children aged 0-17 in the Republic of Moldova, or 21.0% of the total population with usual residence?
(Figure 2), we can estimate, based on the statistics provided by the NUB, that the number of child
beneficiaries of enforcement documents for the recovery of child support is over 50 thousand, which
means that every 10th child in the country is involved in compulsory enforcement procedures for the
recovery of child support.

Figure 2. Number and share of children in the total population with usual residence as of 1 January 2020-2024
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These figures indicate, without any ambiguity, the impact of the problem of child support
recovery in the national socio-legal landscape.

1.2 PURPOSE AND OBJECTIVES OF THE REPORT

Initial purpose: To assess the efficiency (in terms of time and outcome) of the mechanisms and
procedures for compulsory enforcement of child support, by identifying deficient legal mechanisms,
legislative or application impediments and gaps, as well as working practices within compulsory
enforcement procedure/in the activity of bailiffs/courts, which hinder the execution of such
enforcement documents in accordance with applicable international standards.

Final purpose: To improve the legal and institutional framework, as well as the existing
practices, in order to increase their efficiency, reduce their duration and align them to the relevant
international standards, ensuring a fair approach in terms of the rights and guarantees of the parties

2 https://statistica.gov.md/ro/situatia-copiilor-in-republica-moldova-in-anul-2023-9578 _61275.html
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involved in the child support enforcement procedure, as well as improving the interaction and
communication between bailiffs and the parents involved in the enforcement process, making them
accountable and ensuring respect for the rights and guarantees of children within the child support
enforcement procedure.

Objectives pursued:

. To identify systemic problems faced by the parties involved in compulsory enforcement
of child support, which jeopardize effective protection of the rights and interests of the child. The
identified problems may include:

o Legislative and regulatory gaps;
o Negative and faulty practices applied.
. To formulate pragmatic recommendations, in the short, medium and long term, for public

authorities responsible for compulsory enforcement of child support, in terms of both improving the
legal and regulatory framework and operational application of legal provisions. These may include:

o Reliable strategies for improving the normative framework and legal mechanisms
for enforcing child support, so that initiation, conduct and completion of
compulsory enforcement are not affected by impediments;

o Actions necessary to eliminate negative practices and minimize risks in the child
support enforcement process.

1.3 RESEARCH METHODOLOGY

This Chapter describes the methodology used in preparing the report, the research design and
analysis focused on identifying the system of protection of the rights and interests of the child in the
procedure of compulsory enforcement of child support, assessing the existing practices (whether good
or deficient ones), with the aim of improving and streamlining the compulsory enforcement
mechanisms in the Republic of Moldova.

The study was conducted using a wide range of research tools, both qualitative and quantitative
ones, to collect relevant data, including:

e Analysis of international standards on the rights of the child and the case law of the

European Court of Human Rights (ECtHR), the Constitutional Court of the Republic of

Moldova, as well as relevant studies and practices from other states;

o Analysis of the applicable national legislation on child support, together with the related
normative framework;

» Analysis of working practices of other states regarding the recovery of child support;

o Development of questionnaires to assess the experiences and opinions of two distinct
categories of participants: creditors and bailiffs;

o Dissemination of questionnaires and informing potentially interested persons about
them;

e Online application of questionnaires;

o Analysis of data obtained from questionnaires, establishing connections between
responses and summarizing conclusions from them;

o Structuring the report.

Given the time and resource constraints, it was possible to involve 43 respondent bailiffs and 10
respondent creditors of child support payments in completing the questionnaires. Two physical
discussion/interview sessions with bailiffs also took place.

The findings resulting from this study and analysis served as a reference point for identifying the
existing deficiencies and for formulating conclusions, proposals and recommendations for the

8



implementation of relevant standards in compulsory enforcement of child support. The
recommendations took into account the particularities of the issues addressed, the potential legislative
or administrative interventions required, and the vulnerabilities of the categories of parties involved in
this procedure.



2. ANALYSIS OF THE SOCIO-ECONOMIC AND LEGAL CONTEXT IMPACTING
THE ISSUE OF RECOVERY OF CHILD SUPPORT

The payment of child support is an essential mechanism for ensuring the best interests of the
child, guaranteeing him or her the resources necessary for harmonious development. Through these
payments, the child benefits from access to education, food, clothing and medical services —
fundamental elements for his or her physical and emotional well-being. Child support is also a form of
financial involvement of the parent who does not live with the child, ensuring the constant fulfilment
of parental obligations, regardless of the relationship between the parents. This contributes to the
creation of a stable environment, which supports the growth and development of the child in
appropriate conditions. Moreover, compliance with the legal payment obligation promotes equity
between parents and prevents economic imbalances that could affect the child. Thus, child support
becomes a tool for protecting the rights of the child and guaranteeing his or her best interests. The
maintenance obligation reflects the responsibility of the parents to contribute, in proportion to their
income, to the well-being of the child, regardless of their marital status.

In this context, the best interest of the child is translated through giving priority to the child’s
needs above any other personal or financial considerations of the parents.

National legislation not only provides for, but also imposes on parents, the obligation to ensure
the maintenance of minor and adult children incapable of work. However, the objectives laid down in
Articles 48-50 of the Constitution are transposed into various normative acts through provisions
intended to ensure their achievement in order to support the development of children.

Situations in which parents live separately from their children, often after divorce, enhance the
importance of this obligation.

Although the national legislation includes provisions that transpose international standards, the
practical part of fulfilling the maintenance obligation still has a lot of deficiencies. The socio-economic
context of most parents obliged to pay child support and the existing normative framework negatively
affect the payment of child support.

As regards the socio-economic context, there are a series of factors/trends, which, in our opinion,
are likely to enhance the problem of (non-)payment of child support:

— migration — it exacerbates the problem by distancing debtors from their children and
thus complicating recovery of child support. The negative effects of migration are felt both
psycho-emotionally, by breaking or weakening the child-parent relationship, and legally, as
pursuit of the income and assets of a debtor residing abroad becomes much more difficult. It is
an axiomatic finding that a parent who maintains contact with the child is more likely to fulfil his
or her parental obligations, including child maintenance. Official statistics show a general
uptrend in the recent years in the number of children separated from their parents: 12,749 — in
2017, 19,768 — in 2018 and 15,403 — in 2019, according to the annual reports. As of 31.12.23,
the number of recoded children separated from their parents was 33,8303 —i.e. over 110% more
than 4 years earlier.

The main cause of separation was the departure of one or both parents abroad: 88% of new
cases in 2017, 92% — in 2018 and 90% — in 2019. By the end of 2023, 29,465 children were
separated from their parents because both parents/their sole parent were/was temporarily in
another locality in the country or abroad. This figure accounts for over 87% of the total number
of children separated from their parents. The age groups most affected by this phenomenon were

3 https://social.gov.md/wp-content/uploads/2024/05/Raport-statistic-anual-nr.-103-%E2%80%93-Copii-aflati-in-situatie-de-
risc-si-copii-separati-de-parinti-in-anul-2023.pdf
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children aged 7-15, followed by those aged 3-6.

- migration also led to increased divorce rate, which in turn led to increased number of
documents on the basis of which child support is recovered. To date, most divorces took place
before the court?, even if, from 2019, the legislation provides for the possibility of dissolving the
marriage before a notary, subject to meeting certain conditions®. This may suggests that, in most
cases, court intervention is required to recover child support and, subsequently, the child support
ordered by the court is not paid voluntarily, but enforced though bailiffs.

In this regard, a questionnaire published during the preparation of this study on the NUB
website and on the NUB Facebook page showed that none of the respondent beneficiaries of
child support reported that they would receive child support directly from the debtor without
involving a bailiff.® This leads to several conclusions regarding social perceptions and awareness
among the parents who pay child support: (1) there is insufficient culture in society to
separate the aspects of conflict/disillusionment between the child's parents from their
obligations towards the child, and (2) there are insufficient social premises for voluntary
and conscious assumption of parental obligations.

- Low level of responsibility, awareness and assumption of obligations among parents
separated from their children is also related to the aspect indicated above. We made this
conclusion by comparing the following indicators — as of 31.12.23, over 28 thousand compulsory
enforcement files were managed by bailiffs in the Republic of Moldova, compared to 4,750
enforcement files for the recovery of child support in the Czech Republic as of 31.12.23,7.
Comparing these figures to the population of both countries (approx. 2.4 million in the Republic
of Moldova vs. 11 million in the Czech Republic), the situation in Moldova appears particularly
severe in terms of voluntary assumption of child maintenance obligations.

- it may be concluded from the above that there are situations of solidarity with the
child support debtor in evading child support payments, as employers reduce, at the debtors'
request, the declared salary payments and pay their salaries partially to other persons or ‘off the
books’; cash payments of the salary are accepted to avoid paying it to the debtors' bank account
because of the bailiff's seizure at banking institutions, etc.

- poor communication between parents, including the use of child support as a leverage to
restict communication with the child.

- existence of many situations in which income or property is concealed or diminished
by parents obliged to pay child support. This problem is amplified by difficulties in detecting
the real income and/or property of debtors during compulsory enforcement.

- the debtors' doubts regarding the use of the paid child support for its intended purpose -
or, based on the results of the extensive sociological study carried out in the work ‘Asigurarea cu
pensie de intretinere a copiilor cu parinti divortati’ (‘Ensuring children with divorced parents
with child support’), this is one of the reasons frequently invoked by debtors for failing to pay
child support®. This study conducted in 2016-2017 by the Demographic Research Centre,

4 Statistics available on https://www.justitietransparenta.md/divortul-la-notar-mai-simplu-insa-mai-putin-solicitat- api/,
show that in 2020, 3.928 marriages were dissolved in court and only 321 at a notary.

5 https://www .legis. md/cautare/getResults?doc_id=143673&lang=ro#

6 https://unej.md/en/news/in-aten-ia-creditorilor-pe-proceduri-de-executare-de-ncasare-a-pensiei-de-ntre-inere24-09-26

7 Pavel Klima ‘Cancellation of driving license as one of the tools of recovering child support owed in the framework of the
compulsory enforcement procedure — 11 years of application practice’, in the proceedings of the international conference
‘Current challenges of civil process and compulsory enforcement’, Universul Juridic Edition, Targu Mures, 2024, page
197.

8 1. Chistruga, R. Talmaci, ‘Asigurarea cu pensie de Intretinere a copiilor cu parinti divortati’, Foxtrot printing house,
11
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examined this issue in depth, providing details and lists of sociological factors that influence the

recovery of much higher child support amounts.

Besides the factors that affect the efficiency of recovery of child support, economic aspects
reduce the amount of money that can be actually recovered.

Thus, over the past 5 years, the subsistence minimum for children has increased by 46.5%. For
example, in 2023 the subsistence minimum amounted to a total of 2,822.1 MDL for children under 1
year old, 2,403.1 MDL for children aged 1-6 years old and 3,165.1 MDL for those aged 7-17 years
old’. Therefore, 2,822 MDL is the average amount that covers the subsistence minimum, but most of
the child support beneficiaries would need at least 3,165 MDL to cover the child’s basic needs.

At the same time, the respondent creditors filling out the questionnaire developed for the
purposes of this study were asked to indicate the average monthly expenses for maintaining a child. In
response to this question, 70% of the respondents reported that this amount is over 5 thousand MDL,
and 30% reported amounts between 3,000 and 5,000 MDL. Correlation of these figures with the
average amount of child support actually received by these creditors shows that the gap between the
child's needs and the assistance provided by child support payments is even greater.

Accordingly, the analysis of data provided by the respondent creditors filling out the
questionnaires developed within the framework of this study shows that the average amount of child
support actually recovered over the past year was between 100 and 500 MDL (20% of the
respondents), between 500 and 1,000 MDL (10% of the respondents), between 1,000 and 1,500 MDL
(30% of the respondents) and between 1,500 and 2,500 MDL (20% of the respondents). Of the total
number of respondents, only 20% reported that over the past year they received on average more than
2,500 MDL per month as child support. Therefore, the overwhelming majority of children receive
child support amounts well below the subsistence minimum. Thus, only 20% of the respondents
reported that they would benefit from an average amount that is close to that established as the
subsistence minimum for a child.

For comparison, we provided below information and figures on the same aspects in other
countries. Naturally, the amount of child support varies considerably from country to country, being
influenced by the standard of living, social policies and national regulations. Here are some indicative
examples'’:

United States of America — the average amount of child support is approx. 430 USD per month,
according to a report by the U.S. Bureau of Statistics. However, the amount may vary significantly
depending on the income of parents, the cost of living in the respective state and other special expenses
of the child.

Canada — the calculation system is based on the income of both parents and the number of
children. On average, child support is between 300 and 500 CAD per month for one child, but can be
higher in case of high parental income.

United Kingdom — child support is calculated as a percentage of the net income of the paying
parent. For an only child, the support is around 12% of their net income, averaging around 300—400
GBP per month, but the amount varies considerably depending on circumstances.

Germany — the amount of child support is determined according to the Diisseldorf tables, where
the amount for one child varies depending on the child’s age and the income of the paying parent. For
example, for a child aged 6—11, the average amount ranges between 400 and 500 EUR per month.

France — child support is calculated based on the parent’s income, family situation and local

Chisinau, 2017, p. 100, 174
% https://statistica.gov.md/ro/situatia-copiilor-in-republica-moldova-in-anul-2023-9578 61275.html

19 https://www.custodyxchange.com/topics/research/child-support-2019.php
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living costs, with the average amount ranging between 170 and 200 EUR per month for one child,
though it may vary depending on the region and the specific circumstances of the family.'!

These figures represent average amounts and may vary substantially depending on the legislation
of each country, the parent’s income and the specific needs of the child.

The situation of children receiving child support is even more grim when the above indicators
regarding the monthly amount of child support are correlated with the amounts given by the creditors
at Question No. 9 of the developed questionnaire (Annex 1), making it clear that child support arrears
exceed 24 months in the case of 30% of the respondent creditors, while 22.2% of the respondent
creditors reported that they receive child support less frequently than once a year.

The analysis of the questionnaires developed within the framework of this study and presented to
the bailiffs for completion shows that, according to the bailiffs, 39.5% of all child support recovery
cases have arrears exceeding 18-24 months. Furthermore, the responses provided by the bailiffs
indicate that only 4.7% of all child support recovery cases managed by them are payments made
regularly.

The analysis of the answers given by the bailiffs to the Question ‘In your experience, what was
the longest arrears period in the payment of child support?’, 17.9% of the respondents reported a
duration of 10 years of arrears, and 10.3% of the respondents reported arrears of 16 and 18 years,
accordingly.

These rather alarming indicators confirm the situation found by the authors of the study
‘Provision of Child Support for Children of Divorced Parents’ (Asigurarea cu pensie de intretinere a
copiilor cu parinti divortati), which highlights the following: ‘This situation is also demonstrated by
statistical indicators regarding enforcement documents for recovery of child support managed by
bailiffs during the period 2013-2016. Following the generalization of the enforcement practice related
to enforcement documents for the recovery of child support, it was established that during 2013,
bailiffs managed approx. 31.8 thousand enforcement documents, of which 2.2 thousand were closed by
the end of the year, and 27.1 thousand remained pending. In 2014, bailiffs handled approx. 32.6
thousand enforcement files for the recovery of child support, of which 1.8 thousand were closed in the
same period, and 28.2 thousand remained pending. During 2015, bailiffs handled 34.6 thousand
enforcement files for the recovery of child support, representing an increase compared to the same
period in 2014, when this indicator was 32.6 thousand. Of the total enforcement documents
concerning the recovery of child support managed in 2015, approx. 2.2 thousand enforcement files
were closed, while 30 thousand were pending. At the beginning of 2016, bailiffs handled 34.2 thousand
enforcement documents for the recovery of child support, establishing that out of the total enforcement
documents handled, only about 5.3 thousand cases involved regular payments by debtors; approx. 7
thousand debtors in cases of recovery of child support fulfilled their payment obligation irregularly
and with delays, and approx. 8 thousand debtors, despite the measures undertaken, did not fulfil their
obligation to pay child support.”?

The above findings show that, as of 2016, only 15.6% of child support debtors regularly paid the
amounts due for child support, and over 27% of debtors avoided paying child support despite the
compulsory enforcement measures applied.

The same study shows that, according to the results of the quantitative analysis, child support

1 https://thedocs.worldbank.org/en/doc/8e6a2190a07b9eb8blafec03fe93238-0350072023/original/Knowledge- to-Action-
Note-Child-Support-Policy-Around-the-World.pdf
12 1. Chistruga-Sinchevici, R. Talmaci, ‘Asigurarea cu pensie de intretinere a copiilor cu parinti divortati’, Chisinau, 2017,
p- 78
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was enforced for the period of its conduct in 41.7% of cases'®. It should be mentioned that
enforcement in these cases does not mean regular, timely payments, but merely the fact that, after
months/years of arrears, the amounts due are still recovered.

As of 31.12.23, approx. 28 thousand enforcement documents for the recovery of child support,
were handled by bailiffs, of which approx. 2 thousand were new cases registered during the year'?.

The quantitative indicators above lead us to the conclusion that at least 30 thousand children do
not receive child support on a regular basis'°.

However, despite these discouraging statistics, 50% of the respondent creditors reported that the
material/financial/living standard of the parent obligated to pay child support is substantially (30%) or
slightly (20%) higher than that of the parent living with the child (see Annex 1).

Thus, the conclusions resulting from the questionnaires developed and offered for completion to
both the creditors and the bailiffs, correlated with the findings of the comprehensive study conducted 8
years ago and with official statistical data, are as follows:

— The average amount of monthly child support payments is below the subsistence
minimum established for a child in 80% of cases (and in 20% of cases the average monthly
amount received is only about 1/5 of the subsistence minimum (!!!).

— Child support is paid regularly in only 4.7% of all cases of compulsory enforcement,
and in 39.5% of all child support recovery files, arrears exceeding 18-24 months are recorded.
This situation, resulting from the analysis of the 2024 questionnaires, indicates a substantial
deterioration compared to the indicators of 2016, when the rate of debtors who regularly paid
child support was 15.6%.

— 22.2% of the respondent creditors reported receiving child support less frequently than
once a year.

Economically, the insufficiency or non-payment of child support significantly reduces the
standard of living of children, making access to essential resources, such as education and healthcare
more difficult. In the Republic of Moldova, approx. 25% of single-parent families face severe
economic hardship due to non-payment of child support, which exacerbates poverty and social
inequalities. Statistics on the impact of non-payment of child support on children, especially in
Moldova, are quite limited in publicly accessible sources. However, the available information is based
on general studies and comparative analyses from several fields (social, economic, psychological
ones), often addressed in reports by international organizations and national child protection agencies.

Therefore, in economic terms the situation is alarming, and clearly and urgently indicates the
need for interventions to improve the level of coverage of the needs of children receiving child
support.

As for the social aspect of the issue of providing children with child support, it should be
mentioned that non-payment of child support has significant consequences for children, affecting their
development and well-being. Socially, these children may be marginalized and stigmatized, which
affects their relationships and sense of belonging, self-confidence and self-worth.

The lack of financial support may expose them to social exclusion and higher risks of school
dropout, and may even predispose them to juvenile delinquency. However, according to official

13 1. Chistruga-Sinchevici, R. Talmaci, ‘Asigurarea cu pensie de intretinere a copiilor cu parinti divortati’, Chisinau, 2017,
p.- 81
14 Source — statistics offered by the NUB, upon request.

15 The figure is approximate, given that according to an enforceable document, two or more children receive child support.
14



statistical data'®, of the total number of children at risk, approx. 10% are children for whom at least
one parent does not fulfil parental care and maintenance obligations.

In addition, from a psychological viewpoint, these children frequently develop feelings of
insecurity, anxiety and distrust, as a result of financial instability and the absence of a responsible
parent.

In the recent years, studies (particularly those conducted by foreign researchers, as reflected in
the Journal of Marriage and Family!” and the American Journal of Community Psychology'®) show
that children raised by a single parent tend to develop mental health problems, such as depression or
anxiety, which are directly linked with financial and emotional instability. Non-payment of child
support can also lead to serious family conflicts, which leave deep emotional scars on children. In
conclusion, it is essential that support and legal assistance be enhanced to protect children's rights and
reduce the negative impact of this phenomenon on their future.

Non-payment of child support can create significant tensions and conflicts between parents,
negatively affecting both the relationship between them and the parent-child relationship. In the
relationship between parents, non-payment of child support often triggers legal disputes, resentment
and dysfunctional communication. The lack of financial support from the non-paying parent can
enhance the feeling of frustration and distrust of the parent caring for the child, affecting his or her
ability to maintain a healthy collaboration.

The analysis of the questionnaires developed within the framework of this study indicates that,
according to the respondent creditors (100% women), 50% of debtors do not communicate with the
child at all, 30% communicate only on holidays (New Year, Easter, etc.) and only 10% communicate
frequently and enthusiastically with their children.

These indicators clearly outline the likelihood and extent of socio-psychological consequences
for children raised not only without the financial support of one parent, but also without his or her
presence in their lives. In the parent-child relationship, children often feel the emotional consequences
of conflicts between parents and may perceive the lack of financial support as a form of rejection by
the non-paying parent. This perception can generate feelings of insecurity, abandonment and distrust.
In addition, the child may internalize the conflicts and develop anxiety or feelings of guilt, believing
that he or she is responsible for the disputes arising between their parents. Thus, non-payment of child
support not only affects the relationship between parents, but can also weaken the emotional
connection between the child and the non-paying parent, having long-term effects on the child's self-
esteem and trust in future relationships.

It should be noted that 50% of the respondent creditors reported that they would like the parent
debtor of child support to communicate more with the child, and the other 50% of the respondents
conditioned/correlated the other parent's closer communication with his or her greater involvement in
the financial support of child maintenance.

Therefore, even if the national legislation of the Republic of Moldova imposes on parents the
obligation to ensure the maintenance of minor children and those incapable of work, the
implementation of these provisions remains deficient.

The socio-economic context affects the ability of many parents to fulfil their financial
obligations, while migration and high divorce rates further complicate recovery of child support. The

16 https://statistica.gov.md/ro/situatia-copiilor-in-republica-moldova-in-anul-2023-9578_61275.html
17 https://www.jstor.org/stable/i24582419
13 https://scra27.org/publications/ajcp/
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aspects identified as amplifiers of the problem of non-payment of child support include tax evasion,
poor communication between parents, concealment of income and the difficulty of pursuing the
income of parents who live abroad. Recent studies and surveys show that most children receive
amounts below the subsistence minimum, and regular payment of child support is rare, being a
fortunate exception rather than a norm. This affects not only the living standards of children, but also
their social, educational and psychological development, creating an urgent need for legislative
intervention.
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3. ANALYSIS OF THE NATIONAL LEGAL FRAMEWORK AND
INTERNATIONAL REGULATIONS AND/OR FOREIGN GOOD PRACTICES IN
THE FIELD OF COMPULSORY ENFORCEMENT OF CHILD SUPPORT

To ensure implementation of the supremacy of the best interest of the child, the state has the
obligation to establish and implement a clear and efficient normative framework that regulates the
payment of child support, ensuring protection of the rights of the child. The state's responsibilities
include establishing accessible and rapid judicial and administrative mechanisms for the determination,
modification and enforcement of child support. The state must also ensure effective coercive measures
against parents who refuse to pay, or delay the payment of, child support, including by applying
certain sanctions or restrictions. Moreover, the state has the obligation to create support services, such
as guarantee funds or temporary financial assistance funds, in cases where the debtor parent cannot or
does not want to pay child support. In addition, public authorities must carry out information and
education campaigns to raise awareness of the importance of fulfilling this obligation and of respecting
the best interest of the child. Further, we examine the extent to which, and the ways through which,
this responsibility of the state is fulfilled in the Republic of Moldova, as well as other states.

According to the National Child Protection Programme for 2022-2026, approved by Government
Decision No. 347 of 01.06.22, ‘the process of aligning the normative framework and practices in the
field with the provisions of the UN Convention on the Rights of the Child and other international
documents is still incomplete’, ‘The Republic of Moldova has not yet adhered to the 1996 Hague
Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect
of Parental Responsibility and Measures for the Protection of Children and to the 2007 Hague
Convention on the International Recovery of Child Support and Other Forms of Family
Maintenance.’”’

Therefore, the cited policy document identifies procedures for recovering child support as a
subject requiring attention during the period 2022-2026.

In particular, the Action Plan related to this National Programme provides for the adhesion to the
Convention on the International Recovery of Child Support and Other Forms of Family Maintenance,
planned for 2026. In Article 34 the Convention provides for enforcement measures:

(1) Contracting States shall make available in internal law effective measures to enforce
decisions under this Convention.
(2) Such measures may include:
(a) wage withholding;
(b) garnishment from bank accounts and other sources;
(c) deductions from social security payments;
(d) lien on or forced sale of property;
(e) tax refund withholding;
(f) withholding or attachment of pension benefits;
(g) credit bureau reporting;
(h) denial, suspension or revocation of various licenses (for example, driving licenses);

(1) the use of mediation, conciliation or similar processes to bring about voluntary
compliance.

19 https://www.legis.md/cautare/getResults?doc_id=145280&lang=ro
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We will further analyze the relevant national legal framework concerning the recovery of child
support in order to identify any possible needs for intervention, which could be found in draft
normative acts and/or in policy documents affecting the field concerned.

Thus, we note that the following normative acts/provisions are relevant to this area:

Constitution of the Republic of Moldova:

Article 48: ‘The family is based on freely consented marriage between a man and a woman, on
their equality in rights, and on the right and duty of parents to ensure the upbringing, education and
training of children.’

Article 49: °(2) The State protects motherhood, children and youth, encouraging the development
of the necessary institutions.’

Article 50: ‘(1) The mother and the child have the right to special assistance and protection. All
children, including those born outside marriage, enjoy the same social protection.

(2) Children and young people enjoy a special regime of assistance in the exercise of their
rights.”20

Law No. 370 of 30.11.23 on the Rights of the Child,

Article 5(1) ‘The State guarantees every child the right to a standard of living adequate for his or
her physical, intellectual, spiritual and social development.’

Article 8 ‘The responsibility for raising a child and ensuring his or her development lies
primarily with the parents or, as the case may be, with his or her legal representatives/legal guardians.
Both parents bear joint responsibility for the upbringing, education and maintenance of the child.’?!

Family Code of the Republic of Moldova??

According to Article 2 of the Family Code, family relations are regulated in accordance with the
following principles: monogamy, freely consented marriage between a man and a woman, equality of
spouses’ rights within the family, mutual moral and material support, marital fidelity, priority of child
upbringing in the family, care for the maintenance, education and protection of the rights and
interests of minor and disabled family members, amicable settlement of all family life issues,
inadmissibility of deliberate interference in family relationships, free access to judicial protection of
the rights and legitimate interests of family members.

Article 51 of the Family Code provides for that: ‘(2) Every child has the right to live in a family,
to know his or her parents, to benefit from their care, to live together with them, except in cases where
this is contrary to the interests of the child.

(3) The child has the right to education from his or her parents, to the development of intellectual
capacities, to freedom of thought and conscience, and to the defence of dignity and honour.

(4) In the case of children separated from their parents, the child’s rights to care and education
are ensured by the legal representative.’

Article 53 of the Family Code provides for in para. (1) and (2) that ‘(1) The child is guaranteed
protection of his or her rights and legitimate interests. (2) Protection of the rights and legitimate
interests of the child is ensured by the parents or persons substituting them, and in the cases provided
for by law - by the local/territorial guardianship authority or other authorized bodies. Parents bear
liability, as provided for by law, for the failure to fulfil or improper fulfilment of their obligations of
care and education of the child.’, and in para. (5) ‘In the event of a violation of the child's rights and
legitimate interests, including through the failure or improper fulfilment by the parents (one of them)
of the obligations of maintenance, education and training, or in the event of abuse of parental rights,

20 https://www.legis.md/cautare/getResults?doc_id=145723&lang=ro

21 https://www.legis.md/cautare/getResults?doc_id=140710&lang=ro

22 https://www.legis.md/cautare/getResults?doc_id=145543&lang=ro#
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the child may independently apply to the local/territorial guardianship authority for the protection of
his or her rights and legitimate interests, and from the age of 14 — to the court.’

Article 53(5") of the Family Code provides for that: ‘(51) If the placement of the child in a social
placement service was determined by violence, neglect, exploitation, abandonment or other actions
that endanger the life and health of the child, the court, at the request of the territorial guardianship
authority, shall examine the possibility of recovering from the culpable parent(s) the costs of care and
education of the child in the social placement service(s) from the moment of placement until the
child’s reintegration into the parents’ family, under the conditions established by the Government.’

Article 58 provides in para. (1) and (2) the following: ‘(1) Parents have equal rights and
obligations towards their children, regardless of whether the children are born in or outside marriage,
and regardless of whether they live together with their parents or separately. (2) The rights and
obligations of parents, with the exceptions provided for in this Code, cease upon the child reaching the
age of majority or acquiring full capacity to exercise his or her rights.’

Title IV, Chapter 12 of the Family Code (which includes Articles 74 — 79) and Chapter 14 (in
particular Articles 86-87) lay down the circle of subjects who have the obligation to pay child support
to children. Thus, it is obvious that the obligation to pay child support for children lies primarily with
the parents, and, where the parents are unable to provide such maintenance, children have the right to
child support from older sisters and brothers who are able to work and have sufficient means or from
grandparents who have sufficient means.

Articles 92-111 of the Family Code regulate the grounds and the manner of establishing child
support and the method of payment (voluntary or compulsory) of child support.

The Enforcement Code of the Republic of Moldova?? regulates in several articles (37, 105-
114, 145, 160) specific aspects applicable to the procedure for compulsory execution of enforcement
documents for child support recovery, including exemptions applicable to creditors under such
enforcement documents from the obligation to advance enforcement costs, statutory derogations
allowing pursuit for the recovery of child support from assets and income exempt from seizure,
specific procedures for garnishment of the debtor's salary and the amount of deductions from it,
particular aspects regarding the return of enforcement in cases involving enforcement documents for
child support recovery, etc.

Summarizing these provisions, we conclude that the obligation to maintain the child rests with
his or her parents (alternatively — brothers/sisters/grandparents), the amount and method of recovery of
child support may be established by mutual agreement between the parents or by the court. Where
child support is not paid voluntarily, its enforcement may be carried out by withholding child support
from the income of the child support debtor under a notarized contract on child support payment or a
writ of execution, as well as through other specific methods provided for by the Enforcement Code
(pursuit of assets, application of coercive/penalizing measures and/or administrative/criminal
sanctions).

Further, we provide an analysis of the provisions of the national normative framework applicable
specifically to the procedure for compulsory enforcement of child support payment obligations.

Before reaching the stage of compulsory enforcement of a minor child support obligation, the
creditor shall obtain an enforcement document that imposes this obligation and clarifies the
amount of child support. Thus, according to the provisions of the national normative framework, the
creditor has three options for obtaining such an enforcement document:

1. filing an application for a court order — Article 354 of the CPC provides that a court

23 https://www.legis.md/cautare/getResults?doc_id=144723 &lang=ro#
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order is issued where the claim concerns the recovery of child support for a minor and does not

require establishing or challenging paternity (maternity) or involving other interested persons in

the process;

2. filing a statement of claim, to be examined in contentious procedures, followed by
the issuance of a court decision and a writ of execution;

3. making enforceable the notarized contract on child support payment (Article 43(9) of
the Law on Notarial Procedure)®.

The national regulations in this area are welcomed as they provide creditors with several
alternative ways to obtain an enforcement document in order to recover child support. Another
advantage is that national legislation offers two reliable methods, in terms of cost and duration, to
obtain the enforcement document — the court order procedure and the notarization of the contract on
child support establishment and making it enforceable.

Following the issuance by the Constitutional Court of Decision No. 39 of 14.12.2017 and
Decision No. 1 of 15 January 2013, the need to introduce a prior notice to the debtor regarding the
voluntary execution of the enforcement document before initiation of the compulsory enforcement
procedure was upheld.

Following these Decisions of the Constitutional Court, the Ministry of Justice initiated the
drafting of a bill*® to amend certain normative acts in order to implement the aforementioned
Decisions of the Constitutional Court so as to identify the best way to balance the rights and interests
of both parties to the enforcement procedure.

Thus, on 18.12.24, the Government approved the Bill No. 408/MJ/2024 on the amendment of
certain normative acts (execution of decisions of the Constitutional Court and improvement of the
mechanism for voluntary execution of enforcement documents).

An analysis of the provisions of this bill reveals the clear approach of its authors, who
proposed solutions to several anticipated problems, including those identified in this study.

In this regard, we consider the solution proposed by the bill to be well-conceived and namely
amendment of Article 241(7) of the CPC, wording it as follows: ‘(7) Where the court orders
immediate execution of the court decision, the operative part shall establish a reasonable time limit for
voluntary execution, as provided for in Article 256(11). Where the plaintiff’s claims are dismissed, the
court shall order, by a court decision, the cancellation of the measures securing the action.’, as well as
completion of Article 256 with para. (11) with the following wording: ‘(11) The court that issued the
order or court decision provided for in para. (1) (which also provides for the cases of child support
recovery — our note) shall specify in the operative part a reasonable time limit, which may not exceed
15 days from the issuance of the order or court decision, for the voluntary fulfilment of the obligation
by the defendant.’

According to these amendments proposed by the Ministry of Justice, child support creditors shall
no longer be required to issue an additional notice to the debtor regarding the voluntary fulfilment by
them of the obligations set out in the enforcement document. Such notice shall be included in the
operative part of the court decision establishing the obligation; the operative part shall also include a
time limit for voluntary execution not exceeding 15 days from the issuance of the judicial act.

This solution is balanced and appropriate to provide the debtor with a grace period to start
payments voluntarily, while avoiding additional burdens imposed on the creditor.

24 https://www.legis.md/cautare/getResults?doc_id=143673&lang=ro#

25 https://www.constcourt.md/ccdocview.php?tip=hotariri&docid=648&I=ro

26 https://justice.gov.md/ro/content/proiectul-de-lege-pentru-modificarea-unor-acte-normative-executarea-unor- hotarari-
ale-curtii
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The same bill supplements the Enforcement Code with a new Chapter I' ‘Voluntary execution of
enforcement documents’, which includes Article 9* ‘Recording the fulfilment of the obligation’.

The debtor who fulfils the obligation voluntarily, either personally or through a trusted third
party, has the right to receive a receipt or a written statement regarding the fulfilment of the obligation
and, where appropriate, the original confirmation of obligation or a note on the creditor’s original
confirmation of obligation regarding the fulfilment of the obligation. The provisions of Article 967 of
the Civil Code shall apply accordingly.’

We consider that the wording of this Article is somewhat unclear and confusing, as the wording
of the phrase ‘either personally or through a trusted third party’ in the Article allows for a dual
interpretation — (1) by attributing it to the verb ‘fulfil’ or (2) by attributing it to the verb ‘receive’.
Taking into account the purpose of the bill, correlated with the provisions of the Civil Code that
provide for several ways of fulfilling obligations by the debtor (including situations where the creditor
refuses to accept payments), we deduce that this phrase was intended to establish that the obligation
may be fulfilled either personally to the creditor or to a trusted third party (i.e., by deposit - as provided
for by civil legislation). Thus, in order to eliminate any ambiguity, we consider it optimal to reward
this Article as follows: ‘The debtor who voluntarily fulfils the obligation, either personally to the
creditor, or by deposit, in accordance with the law, to a trusted third party, has the right to receive a
receipt or a written statement confirming the fulfilment of the obligation and, where appropriate, the
original confirmation of obligation or a mention on the creditor's original confirmation of obligation
regarding the fulfilment of the obligation. The provisions of Article 967 of the Civil Code shall apply
accordingly.’

As regards the same Article, we note that, in the case of enforcement documents with periodic
execution (implicitly in the case of enforcement documents regarding the payment of child support),
transmission of the original confirmation of obligation to the debtor is impossible due to the periodic
nature of the payments and their duration. Therefore, according to the bill, the only applicable
solutions for such obligations will be receipts and the creditor's statement acknowledging the receipt of
payment. The issuance of these 2 documents may entail certain practical difficulties (though not
insurmountable), particularly case of cash payments directly to the creditor, considering their
frequency and the need to keep receipts for a period of 18 years (possibly). These documents are a
proof of the fulfilment of certain obligations, and the bill does not provide any solution for their
restoration/issuance of duplicates, etc., in cases where they are issued personally by the creditor.

In addition to the initial voluntary enforcement period of 15 days from the issuance of the
judicial act establishing the obligation to pay child support, Article 15! supplementing the Enforcement
Code introduces a distinct term of 5 days from the due date for each child support payment. The
wording of this Article introduces two conceptually new elements for the enforcement procedure: (1) a
period of ‘admissible delay’ for the debtor; and (2) for the first time, an enforcement document shall be
executed in which the amount of the claim is uncertain, and the enforcement measures concern only
the outstanding amount, rather than future enforcement. Besides their new conceptual nature, these
elements will also have some practical consequences, including negative ones. Among these, we note
the following:

— upon Iinitiation of the enforcement procedure, the object of enforcement (the debt
amount) will be determined exclusively based on the creditor's statement (and for enforcement
documents with periodic payments, this is different for an enforcement document concerning
recovery of a fixed amount). This may lead to objections by the debtor and lengthy examinations
in court to establish with certainty the outstanding amount;
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— hypothetically, the enforcement document could be executed even if there are one-
month arrears, which means that the amount claimed will not be large enough to apply a set of
enforcement measures (seizure of the property, vehicle, imposition of certain restrictions), given
the current regulations of the Enforcement Code. Consequently, in cases where the debtor does
not have a stable job, the only means of compelling him or her to fulfil the claim would be
explaining the consequences, discussions and psychological methods — these require time,
dedication and personalized involvement of the bailiff. However, given that amendments to other
provisions of the Enforcement Code do not include changes to the regulations regarding the
calculation of the enforcement fee for child support cases, it is unlikely that such documents will
become a priority for bailiffs. A fee of 10% of small amounts (the average for child support
payments being 1,000-1,500 MDL/month) would not be likely to cover the effort required to
enforce these claims, especially considering that they would only consist of the recovery of 3
amounts due in advance;

— the lack of a long-term working perspective for the case (since Article 15'(3) of the EC
as drafted, limits the foreseeable future to the additional recovery of 3 due payments)
discourages the bailiff from establishing contact with the debtor, his or her family (often the
debtor's parents can influence him or her in encouraging payment of child support), motivating
and determining him or her to fulfil the obligation.

All of the above reduces the attractiveness of the enforcement documents for the recovery of
child support. To reduce this impact, we consider it is necessary to restore these documents to the
conditions of payment of the same fee like for other types of enforcement documents. In this regard,
the last sentence in Article 38(a) of the EC could be worded as follows: ‘In case of enforcement
documents regarding the collection of fines and periodic payments, the fee shall not be less than 300
MDL;”’

The wording proposed by the bill in Article 15'(3) of the EC poses major risks for the creditor.
The authors of the bill indicate that: ‘The compulsory enforcement procedure initiated in accordance
with para. (2) may end if the debtor makes his or her additional three periodic payments due,
calculated from the date on which the debtor fulfilled his or her outstanding obligations and those that
became due within the compulsory enforcement procedure. In this case, the enforcement document
shall be returned to the creditor in accordance with Article 86.’

However, the authors of the bill did not take into account that according to Article 85(2) of the
EC, the enforcement procedure that was ended may not be resumed. Consequently, maintaining
this wording would mean that if the debtor, after a certain period, ceases to make payments, the
creditor would be required to reapply to the court for the issuance of a new court decision. It seems
unlikely that this was the intention of the authors of the bill, especially since they use a different
concept in the same article, and namely ‘return of the enforcement document’. Thus, to eliminate this
risk and avoid inconsistent use of two different concepts in the same legal provision, we propose that
this paragraph be worded as follows: ‘The enforcement document received in accordance with para.
(2) may be returned if the debtor additionally makes three period payments due, calculated from the
date on which the debtor fulfilled his or her outstanding obligations and those that became due within
the compulsory enforcement procedure. In this case, the enforcement document shall be returned to
the creditor in accordance with Article 86.°

In the same context, given the completion of Article 86(1) of the EC with point h), we would
also consider it necessary to amend Article 86(5) of the EC by replacing the phrase ‘points a), b) and
d)’ with ‘points a), b), d) and h)’.
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We consider that the solution proposed by the bill allowing advance recovery of 3 payments due
followed by the return of the enforcement document implies risks, which will worsen the situation of
recovering child support. Any debtor making the payment for 3 months in advance, is free to dispose
of any asset, thereby reducing the chances of a subsequent compulsory enforcement. Moreover, if the
debtor has other debts in addition to child support, and within the framework of their
compulsory enforcement the debtor’s assets are sold or his or her income is seized, the
enforcement document for the recovery of child support, not being under execution, will not be
taken into account in the distribution of proceeds — a significantly worse situation for creditors —
or, under the current conditions, they not only participate in the distribution of the proceeds, but also
hold first-priority claims, which are fulfilled before payment of other types of debts. In this sense, we
propose at least establishing the debtor’s obligation to transfer a security deposit to the bailiff’s
account, calculated, under Article 86 of the EC, as the equivalent of 12 child support payments, which,
in the event of cessation of monthly payments, should cover at least one year of child maintenance.
Where the debtor’s assets are also subject to seizure to cover other debts, we would opt for maintaining
the enforcement document within the compulsory enforcement procedure in order to eliminate the risk
of prioritizing the settlement of other debts using the debtor’s assets/income (credits, loans, fines, etc.).

Following the logic of the bill initiated as a result of the findings of the Constitutional Court, we
consider that the 2nd sentence of Article 60(4) of the EC should be repealed. The need to transmit the
initial enforcement schedule and a copy of the enforcement document is no longer reasonable, since
the voluntary enforcement period is established and exhausted before the beginning of the compulsory
enforcement procedure. Inclusion of these documents increases, even not substantially, the expenses
chargeable from the debtor. Thus, if the bill developed by the Ministry of Justice is still aimed at
reducing the debtor's financial burden, elimination of these documents would be consistent with the
objective of the bill.

In conclusion, the bill offers viable and feasible solutions for granting the debtor a voluntary
enforcement period, but it makes the situation of creditors who are beneficiaries of child support more
vulnerable in the long term.

Nevertheless, we should notice that even if the bill developed by the Ministry of Justice was
adopted, when correlated with the current regulations of the Enforcement Code, it slightly shifts the
necessary balance in the enforcement procedure to the detriment of creditors. Article 60 of the
Enforcement Code provides for that, in case of an enforcement document for the recovery of child
support, the minimum time elapsed before the first compulsory enforcement measures may be
applied, is at least 11 days (consisting of the following: 5 days of admissible delay for the debtor + 3
days for the bailiff to decide whether to initiate or refuse to initiate the enforcement procedure + 3 days
for sending the bailiff's documents to the parties to the enforcement procedure). This term, compared
to the term for payment of child support (one month), makes up approx. 37% of the duration for which
the child support payment is due. We hope that the provisions of the bill developed by the Ministry of
Justice will balance these timeframes and reduce the duration of the preliminary procedures for the
recovery of child support, so that such obligations truly become ‘immediately enforceable’, as
provided for by the civil procedure legislation.

We also note that the provisions of the Enforcement Code establish a procedure intended to bring
the parties to a consensus or, at least, to agree on procedures for the recovery of child support. Thus,
according to Article 62 of the EC, within the time limit set by the bailiff in the ruling on initiation of
the enforcement procedure, the parties are required to appear before the bailiff in order to be informed
of their rights and obligations, including to be offered the possibility of conciliation or, as the case may

be, of determining the manner of enforcement and/or the sequence of seizure of the debtor's assets. If
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the parties agree on the enforcement conditions, the bailiff draws up a report indicating these
conditions, which then become binding on the parties.

We consider this mechanism useful and necessary, as it allows the parties to establish more
comfortable procedures for fulfilling their obligations. On the other hand, in this situation there is the
bailiff who monitors compliance with the agreed conditions and, if the debtor ignores them, the bailiff
intervenes through the legally prescribed mechanisms to enforce fulfilment of the obligations.
Therefore, from this perspective, the procedure for conciliation between the parties, provided for by
the Enforcement Code as a mandatory stage when initiating the enforcement procedure and possible at
any time during the procedure, is necessary and reasonably regulated.

We note that the provisions of the Enforcement Code set out certain financial facilities for
creditors of child support. Therefore, according to the provisions of Article 37 of the EC, these
creditors are exempt from the obligation to advance fees for the ex officio performance of the bailiff's
acts. We consider this derogatory rule necessary and justified, as it is intended to facilitate the situation
of creditors in cases of recovery of child support. However, we note that the state intends to implement
this measure by placing an additional financial burden on bailiffs, who have to cover the costs from
which creditors are exempted.

After initiation of the enforcement procedure, the bailiff will apply compulsory enforcement
measures to recover the child support set by the enforcement document. The first option available is
garnishment of the debtor's salary, if the debtor has a salary or other constant income. In such cases,
the bailiff orders will order, by ruling, deductions from the debtor's salary and will send it to the
workplace. If the employer makes the monthly deductions subject to the bailiff's instructions, the
creditor will regularly receive the child support due.

If the employer does not comply with the bailiff's instructions, the only mechanisms available to
the bailiff under the legislation to compel compliance are the provisions of Articles 318 and 319 of the
Code of Offences. Thus, in such situations, the bailiff shall draw up a report on offence against the
debtor's employer in order to hold the employer liable for the offence by imposing a fine on it. Practice
shows that this tool is ineffective and does not bring the expected results. Thus, one of the bailiffs
interviewed during this study indicated that the court dismissed his or her request to hold the debtor's
employer liable for an offence on the grounds that the bailiff did not attach to the report on the offence
the debtor's employment contract and a proof that he or she is an employee of that local public
administration body, even though the bailiff submitted extracts from the NHIC/NSIN records, showing
that that local public administration body is the debtor's employer, and the website of the local public
authority contained information expressly evidencing that the debtor worked for that institution.

The perception of the mechanism of sanctioning for offences with a fine as useless is supported
by 41.5% of the bailiffs who filled out the questionnaire developed in the context of this study, while
another 36.6% of the respondents consider it to be of little use (see Annex 2). Only 19.5% of the
respondents consider sanctioning an offence with fine as a particularly useful tool in the procedure for
compulsory enforcement of child support.

In this regard, we consider it useful for the legislator to examine the possibility of establishing
and regulating in the Enforcement Code a procedure similar to that provided for in Articles 790-792 of
the Civil Procedure Code of Romania, adapting it to national regulations. Thus, according to the
regulations of the Romanian legislation, if the third party subject to garnishment (obliged to made
deductions from the amounts due to the debtor) fails to fulfil this obligation, then enforcement may be
redirected against that third party, and the amount will be collected from that party account. In
addition, a fine will also be imposed on it, which according to the Romanian legislation, ranges

between 400 and 2,000 Euros.
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We consider that the introduction of such regulations would completely discourage employers
from showing solidarity with the debtor by failing to collect the child support, and would moreover
provide the creditor with an immediate remedy to receive the money due.

The scepticism reflected in the above data refers not only to the fines for offences that may be
applied to third parties that fail to comply with the bailiff's requirements, but also first and foremost, to
the fine imposed on the debtor for evading compulsory enforcement.

Now, it is pointless to apply a financial sanction to a debtor from whom the amounts due were
not collected, because, since the recovery of a financial obligation failed, what reasons are there to
believe that imposing another financial obligation will be successful?

Following this line of reasoning, the solution we would consider useful would be imposition of
other sanctions — such as, for example, unpaid community work by the debtor (possibly, with
payment of its equivalent to the creditor) or administrative arrest. What would also be useful in
this regard would be calculating the duration of the sanction proportionally to the duration of the
arrears in the payment of child support, and allowing interrupting the administrative arrest as soon as
child support is paid.

Such sanctions exist and they are applied in other states — such as Germany or the Netherlands,
for example. Thus, in Germany and the Netherlands, there are clear legal provisions for the application
of coercive measures, including the possibility of seizure in case of non-payment of child support, and
the legislation differs slightly in its approach:

1. Germany: According to Section 170 of the German Criminal Code?’, a person who
fails to comply with the obligation to maintain his or her child and thereby endangers the child’s
basic needs may be punished with a sentence of up to three years of imprisonment or a fine. This
measure applies when non-payment of child support would create significant financial hardship
for the child, making it necessary to seek assistance from other persons or public institutions.
This provision underlines the seriousness of the situation, and German courts may decide to
impose arrest when other recovery methods were not effective.

2. The Netherlands: Although the Dutch legislation does not explicitly include arrest as a
criminal sanction, it allows courts to impose severe enforcement measures, such as seizure of
income and assets or suspension of licenses. Where all such measures prove to be insufficient,
courts may decide to order temporary detention as a coercive measure; however it is applied only
in extreme cases in order to protect the well-being of the child?®.

3. Other European countries: In most European countries, non-payment of child support
is considered a serious offence. France, for example, allows courts to take similar coercive
measures, including temporary detention of persons who failed to fulfil their payment
obligations.

The study ‘Child support policy: An international perspective’, conducted by the University of
York in 2007, as well as the report ‘Child support policy in middle- and low-income countries: current
approaches and policy dilemmas’ published by the University of Cambridge in 2023, clearly indicate
the wide application of coercive, non-property methods in severe cases of non-payment of child
support?.

Also, recovery of child support could be made efficient by establishing mechanisms for indirect

27 https://www.lewik.org/term/15655/non-payment-of-child-support-etc-section-170-german-criminal-code/

28 https://www.cambridge.org/core/journals/journal-of-international-and-comparative-social-policy/article/child- support-
policy-in-middle-and-lowincome-countries-current-approaches-and-policy-
dilemmas/DD244B2B93ECBCFBC060705ACF0401FF

29 https://www.york.ac.uk/inst/spru/pubs/pdf/rrep405.pdf
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coercion against debtors. However, as indicated in the first part of our study, the existence of a wide
range of ways to (apparently) reduce or conceal income, to avoid registering the right of ownership
over assets that, in fact, belong to the debtor, dramatically reduces the efficiency of enforcement
measures, which, under the current regulations, target the debtor’s property.

In this context, enforcement measures that would target certain rights and freedoms of the debtor
would be unbeatable, as transferring them to other persons (and thus evading the execution of
obligations) would not be possible. Thus, it would be a matter for reflection by the legislator to extend
the possibility of restricting certain rights and freedoms of child support debtors who have significant

arrears (6 months or more, for example). For instance, in Argentina, debtors who fail to pay child
support may be subject to restrictions on participation in certain activities (such as concerts, football
matches, etc.), and the amounts owed by them are included in utility bills and are recovered as a
priority from the amounts paid by the debtor™’.

The information included in the above-mentioned study of the University of York demonstrates
the same conclusion, and namely that in most states, in severe cases of non-fulfilment of the parental
obligation of child maintenance, methods of personal coercion of the debtor are applied, not only
measures aimed at seizing the debtor’s assets (see the example of Norway, the United Kingdom,
Belgium, New Zealand, etc.). These methods may include arrest, confiscation of the passport and
driving license.

An example to follow would be the experience of the Czech Republic, where, since 2013, the
measure of suspension of driving licenses may be applied to debtors owing child support. Thus, in
2013, this measure was introduced into the Czech legal system, by amending §71a of the Enforcement
Code and §59 of the same law. According to these provisions, the enforcement order, by which the
bailiff orders suspension of the right to drive a motor vehicle, shall be notified to both the debtor and
the competent authority responsible for keeping records of drivers. From the date of receipt of the
enforcement order, the debtor loses the right to drive motor vehicles and must submit the driving
license to the competent authority within 5 working days (as provided for by §113 of Law 361/2000 on
Road Traffic and Amendment of Certain Laws). If the debtor fails to comply with the imposed
restriction, he or she is guilty of committing an offence and is subject to a fine of approx. 250-1,000
Euros, followed by a driving ban for a period of 6 to 18 months?!.

The regulations of the Czech Republic legislation provide for that lifting the suspension of the
driving license may be ordered by the bailiff, either on the grounds that the debtor proves that he or she
absolutely needs the license in order to satisfy some fundamental life needs or the needs of the persons
dependent on him or her, or the debtor paid the child support.

We note that the Czech legislator took over the regulations regarding the application of this
measure from the legislation of other states that already had experience in applying it by 2013 — such
as Slovakia (since 2009), Poland, the United Kingdom, etc2.

Another remedy for debtors with significant arrears in the payment of child support is the one
applied in the USA — if a parent owing child support has arrears of over 2,500 USD, he or she may be
refused the issuance of a passport. The debtor will not be removed from the Passport Denial
Programme, even if his or her arrears fall below the 2,500 USD threshold, until he or she pays the debt

30 L'efficacité du titre judiciaire et son execution, coord. Adrian Stoica, Marc Shmitz, ed. Larcier, 2024

31 Pavel Klima ‘Cancellation of driving license as one of the tools of recovering child support owed in the framework of the
compulsory enforcement procedure — 11 years of application practice’, in the proceedings of the international conference
‘Current challenges of civil process and compulsory enforcement’, Universul Juridic Edition, Targu Mures, 2024, pages
187-188.

32 idem
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in full or an agreement between the parties is reached.*?

Australia and Canada have similar measures, using passport suspension to incentivize the
payment of child support debts.

With regard to these indirect coercive measures, we note that the Constitutional Court of the
Republic of Moldova addressed this issue in Decision No. 17 of 10.05.2017, declaring unconstitutional
the wording ‘The prohibition of issuance of civil status documents, identity documents or driving
licenses shall be applied exclusively by the court’ set out in Article 22(1)(v) of the Enforcement Code
of the Republic of Moldova*.

However, taking into account the practice of many other states, as well as the reasoning set out
by the Court in points 94 - 98 of the Decision, we consider it necessary to reintroduce regulation on
prohibitions as coercive measures applied to debtors, while remedying the deficiencies indicated by the
Court:

‘94. Examining the reasons mutatis mutandis, the Court notes that, in the absence of clear
criteria for application, maintenance and revocation, the prohibition concerned becomes eo ipso
ambiguous and creates a state of legal uncertainty for the potential addressees of this measure.
However, any restriction of a person’s rights must be clearly regulated, establishing precise time
limits for its application, which cannot be perpetual. Accordingly, the contested measure is contrary to
the constitutional standard of protection of rights and freedoms, which requires their limitation within
a normative framework, which, on the one hand, expressly establishes the cases of limitation of such
constitutional values, and, on the other hand, provides for these cases in a clear, precise and
foreseeable manner.

95. At the same time, the Court finds out that the text of the law that is the object of this
exception of unconstitutionality grants courts per se a wide margin of discretion.

96. In this regard, in its case law the Court noted that ‘a discretionary power that is not
delimited, even if it is subject to judicial review from a formal point of view, does not pass the test of
foreseeability [...]. The same conclusion applies to the unlimited discretionary power of courts’
(Decision of the CC No. 28 of 23 November 2015, §61).

97. The Court notes that the contested provision, although authorizing interference with the right
to freedom of movement and the right to respect for private and family life, does not enough clearly
show the scope and methods of exercising the courts’ discretionary power in the field under review.
Moreover, no procedure is provided to review the maintenance of the prohibition on the issuance of
civil status documents, identity documents or driving licenses after a possible application of this
measure.

98. Consequently, the Court finds out that the second sentence in Article 22(1)(v) of the
Enforcement Code is inaccurate and unclear, and therefore does not meet the requirements of clarity
and foreseeability enshrined in Article 23(2) of the Constitution. >

Being aware of the fact that these limitations/restrictions target some fundamental rights of the
debtor, we consider that in the ratio between ‘the debtor’s rights’ and ‘the rights and the best interests
of the child’, priority must be given to the latter. However, the maintenance obligation is essential for
the good upbringing and education of the child, which the state guarantees according to the
Constitution. Thus, since this obligation is guaranteed by the state, and the person obliged to fulfil it
fails to do so, it is the duty of the state to intervene. Practice shows that coercive measures, aimed at

33 https://www.acf.hhs.gov/css/fag/how-does-passport-denial-program-work
34 https://www.constcourt.md/ccdocview.php?tip=hotariri&docid=62 1 &I=ro
3% idem
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restricting certain rights, are more efficient and much more difficult, if not impossible, to circumvent.

Statistics held by the NUB show the same trend: if until 2015-2016 the rate of execution of
enforcement documents ranged between 50-60%, since 2018 it has been declining, fluctuating between
26% and 17%.

Article 64 of the Enforcement Code of the Republic of Moldova provides for a specific measure
to secure enforcement — the prohibition to leave the country — the only one which currently targets a
non-property right of the debtor. Thus, according to the provisions of this Article, ‘the prohibition to
leave the country for a maximum of 6 months shall be applied by the judge, at the request of the bailiff,
only where the presence of the debtor is necessary for the efficient execution of the enforcement
document and only after measures to secure the execution of the enforcement document are taken,
obliging the bailiff to periodically review the need to maintain this prohibition. The court ruling shall
be executed immediately, but may be challenged by appeal. The request of the bailiff to impose the
prohibition to leave the country shall be examined on the basis of the materials attached to the request,
without participation of parties. The court examining the request may order the summoning of the
participants in the proceedings and the bailiff to explain the grounds invoked in the request.(...)

If it is necessary to maintain the prohibition for a longer period, it may be applied repeatedly
following a request by the bailiff supported by reasons, but not more than 3 times within the same
enforcement procedure’

In the questionnaire addressed to the bailiffs during the preparation of this study, 2 questions
concerned this interim measure, and namely Question No. 9 refers to how frequently bailiffs requested
the application of the prohibition to leave the country in cases of child support recovery and, the next,
to how frequently creditors in cases of child support recovery request the application of the prohibition
to leave the country against the debtor.

Thus, the results of the survey showed that all responding bailiffs requested the application of
this interim measure for enforcement — 53.5% applied it in approx. 15% of cases, 25.6% of the
respondents requested it in about 30-50% of cases, and 20.9% requested it very frequently, and
namely, in more than half of the child support enforcement cases they handled.

With regard to creditors, the bailiffs reported that 59.5% request the application of this measure
frequently or always. No bailiff indicated that there were cases in which none of the creditos in the
cases they managed requested the application of this measure.

In Question No. 16 of the questionnaire addressed to the bailiffs, the respondents were asked to
assess the efficiency of certain tools/skills and their applicability in the compulsory enforcement
procedures for the recovery of child support. Thus, 57.1% of the respondents reported that indirect
coercion mechanisms (restriction of certain rights, access to certain services, etc.) are particularly
useful for working with such enforcement documents, and another 11.9% qualified them as useful. We
also note that out of all 5 options of mechanisms/abilities listed in Question No, 16, indirect coercion
mechanisms (restriction of certain rights, access to certain services, etc.) obtained the highest rating.

These indicators confirm the increased efficiency of indirect coercion mechanisms applied to
debtors, from the perspective of both bailiffs and creditors. However, in situations where the debtor
apparently has no assets and/or income or where they cannot be identified, the application of this
mechanism remains, in fact, the only solution with potential to compel the debtor to fulfil his or her
parental obligations or to declare his or her income/assets.

Nevertheless, even though the mechanism regulated by Article 64 of the Enforcement Code is
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considered the most useful among the existing measures of indirect coercions of the debtor, we note
that there is room for improvement and increasing its efficiency. Specifically, the provision above does
not clearly regulate the moment when the term for which the prohibition is applied begins to run. As a
rule, this term is applied and calculated by the Border Police from the date of registration of the ruling
in its records. However, there are opinions that this term should be calculated from the date on which
the judicial act ordering the prohibition becomes final.

Although arguments can be found in support of both opinions, we consider that both ultimately
lead to a reduction in the efficiency and significance of the applied prohibition, because if the
prohibition is ordered/recorded, and the attempt to cross the border takes place on the last day of the
term for which it was ordered, then the debtor could cross the border unhindered the very next day.
This becomes particularly regrettable, given that this restriction may be applied only a limited number
of times — no more than 3 times within one enforcement procedure, while one enforcement procedure
for recovery of child support can last over 18 years.

Accordingly, we consider that, in order to give maximum weight to this mechanism and to
increase its efficiency, it would be useful to specify in the article regulating it that the currently
provided 6-month term should be calculated from the date of the first attempt to cross the border. Only
in this way the restriction will produce its full effect, in terms of both duration and efficiency.

Furthermore, we consider it necessary to introduce a derogatory rule in this article that refers to
child support enforcement procedures, either excluding for them the limitation of the number of
applications or, at least, providing for a number higher than the 3 applications allowed under the
current wording of Article 64 of the Enforcement Code.

The introduction of these amendments would not be contrary to the case law of the ECtHR
concerning restrictions of the right to freedom of movement. However, according to the case law of the
ECtHR, in disputes concerning interference with the right to leave the country, the measure of
restricting the crossing of the state border by the debtor may be imposed when it is necessary to protect
the rights of other persons, and namely the rights and legitimate interests of creditors who have a writ
of execution. In the case Reiner v. Bulgaria (No. 46343/99, Judgement of 23 May 2006), the European
Court held that ‘... the principle of proportionality implies that the restriction of the right to leave one's
country because of an unpaid debt can be justified only insofar as it pursues a purpose, and namely
recovery of the debt, and the fact that the debtor leaves the country could jeopardize the chances of
recovering the amount concerned’.

According to the findings of the European Court, a restrictive measure must be expressly
provided for by law, have a legal basis, and be applied only after the expiry of the term for voluntary
execution of the writ of execution and after reasonable efforts were made to recover the debt by other
means, so that the restriction is a last resort capable of influencing the conduct and responsibility of the
debtor for the execution of the writ of executions. Likewise, according to the Court findings, this
measure must be limited in time.

Thus, the introduction of a derogatory rule allowing the application of the prohibition provided
for in Article 64 of the Enforcement Code not 3, but, for example, 6 times in the framework of a
procedure for compulsory enforcement of child support, would fall within the requirements set out by
the ECtHR.

The responses and comments provided by the bailiffs to the questionnaire show that the duration
of court examination of requests for the application of the prohibition to leave the country is
sometimes excessive, which further reduces the efficiency of the requested prohibition, since the
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chances of producing the intended effect are higher during certain periods of the year, when citizens
travel more intensively for leaving the country.

Accordingly, it would be useful to establish a mandatory time limit within which the court must
rule on the admission/rejection of the bailiff's request.

As regards the scope of compulsory enforcement measures applicable in the procedures for
recovery of child support, we note that these are general measures, which are common to all categories
of enforcement documents. These measures are regulated by Article 74 of the Enforcement Code.

An analysis of the regulations of the Enforcement Code regarding the seizure of the debtor's
assets and income, as well as the discussions held with the bailiffs, reveal the existence of regulations
that, in our opinion, decrease the efficiency of the recovery of child support, such as the following:

— lack of rules clearly establishing the manner of applying and maintaining the interim
measures in respect of the assets of the child support debtor. In practice, there are often
situations when the debtor, under the pressure of the imposed restrictions, pays the previous arrears,
the bailiff lifts the applied interim measures (or, at the moment, the debtor has no arrears), and
immediately after the debtor alienates the assets, the chances of enforcement for the subsequent
period are practically reduced to zero. The solutions proposed by the bailiffs interviewed within this
study for such situations are the following: (1) lifting of interim measures should be correlated not
only with the payment of arrears, but also with the debtor's previous conduct, so that, if the recorded
arrears exceeded 6 months, the interim measures should be maintained even if the arrears were paid
off; or (2) in such situations, the debtor should be required to either deposit in the bailiff's account
in advance an amount equivalent to 12/18 months of child support payments (if child support is set
as a fixed amount), or to withhold from the sales amount of the property the share of child support
(if expressed as a percentage);

- clear stipulation in the provisions of the Enforcement Code of the concept of debtor's
income. In the opinion of both creditors and bailiffs, it is unclear whether the concept of income
from which deductions for child support are to be made, as indicated in the judicial act or in the
Enforcement Code, is identical to the same concept defined by the Tax Code;

— clear regulation of the status of creditor in the procedures for recovery of child
support. According to the current situation, in cases of recovery of child support, enforcement
documents indicate as creditor the parent with whom the child lives. However, we consider it
necessary for the child to be indicated directly as the creditor, and the parent participating in the
enforcement procedure should be specified as the legal representative of the child. Our opinion is
supported by the fact that, in the event of enforcement of the obligation by transferring an asset to
cover the debt, the owner of the asset should become the child, rather than the parent with whom the
child lives. Otherwise, there is a risk that the asset transferred to the parent could be subject to
claims by personal creditors of that parent, thus depriving the child of it. Another problems appears
in the event of the death of the parent indicated as creditor in the enforcement document — in such
circumstances, the bailiff, pursuant to Article 83 of the EC, would be required to close the
enforcement case, which is obviously incorrect;

— based on the experience of other states and the statistics analyzed at the beginning of the
study (which indicate a substantial discrepancy between the minimum subsistence and the amounts
recovered as child support), we consider it useful to set out in the Family Code a minimum
amount of child support to be recovered in correlation with the percentage share of the debtor's
income. In this regard, we note that the Ministry of Labour and Social Protection, in order to
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implement Decision No. 23 of 15 November 2024 of the Constitutional Court (whereby the Court
declared unconstitutional the legislative omission deduced from the provisions of Article 108 of the
Family Code to regulate a mechanism for indexing child support established in a fixed amount)
drafted the bill to amend Article 108 of the Family Code (unique number 1121/MMPS/20243%).
According to this bill, Article 108 of the Family Code shall read as follows:

¢ Article 108. Amount of child support established as a fixed amount of money.

(1) Child support established by the court as a fixed amount of money shall be at least 50%
of the subsistence minimum (annual average), determined for the corresponding population
category for the previous year by the National Bureau of Statistics.

(2) Child support established by the court in accordance with para. (1) shall be paid in the
subsequent years in line with the annual amount of the subsistence minimum (annual average),
determined by the National Bureau of Statistics, without the need to issue a new decision in this
regard.

(3) The court decision establishing the child support provided for in para. (1) is a writ of
execution. Where the child support debtor fails to pay child support in the amount established by
the court, the creditor may apply to the bailiff in the territorial area in which the debtor resides
for the compulsory enforcement of the decision.’

We consider that the bill requires improvements, at least for the following reasons:

- it does not provide solutions for child support calculated in an amount higher than 1/2
of the subsistence minimum, nor for child support previously established as a fixed amount. Let's
imagine that the child support creditors/debtors will independently calculate the amount
available for recovery by determining its proportional share down to hundredths of the
subsistence minimum applicable on the date of the court decision, and will annually ensure its
proportional adjustment, including upon changes in the beneficiary's age. However, this is a
difficult exercise in the social realities of the country. Therefore, in order to avoid possible
disputes, including judicial ones, an option should be regulated whereby, if the parties fail to
reach an agreement on adjusting the amount, they may request the services of the bailiff /NUB
for the issuance of a calculation note, which would update the judicial act and provide clarity and
predictability to both parties regarding the mandatory amount to be paid. In this regard,
amendments would be required to the Enforcement Code and/or Law No. 113/2010;

- the bill does not provide solutions for indexing fixed amounts ordered for recovery
under the agreement concluded between the creditor and the debtor of child support;

- the bill does not provide solutions where the monthly child support is established
proportionally to the debtor's income (e.g., 20% of the debtor's income). Even though the
Constitutional Court, when examining the referral filed by Judge C. Chilian, referred to the
monthly child support established in a fixed amount, after the mechanism for amending the law
was initiated, symmetrical solutions should be identified for all children:

- the portal of the National Bureau of Statistics®’ provides access to information on the
subsistence minimum only for the period 2019-2024. Consequently, for a child support creditor,
who obtained a court decision in 2019, the application of the mechanism introduced by the bill
would not be possible, since it would be impossible to determine what the amount ordered in
2019 constituted compared to the subsistence minimum from the previous year, i.e. 2018:

36 https://cancelaria.gov.md/sites/default/files/document/attachments/1 121 -mmps-2024.pdf
37 https://statbank.statistica.md/Px Web/pxweb/ro/30%20Statistica%20sociala/30%20Statistica%20sociala _04%20NIV
NIV050/NIV0500 90.px/?rxid=cd9139c8-a3e3-410a-b617-5a26ael f6fae
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- we consider it unfair that the amount of recovered child support should be calculated
proportionally to the subsistence minimum applicable for the previous year. Consideration
should be given to updating the amount despite the inherent difficulties;

- we also consider it absolutely necessary to regulate that, for arrears, the subsistence
minimum as of the date of payment should be applied, exactly as regulated by the Enforcement
Code for debtors who do not have confirmed income. However, the amount of arrears paid in
2024 for the period 2010-2024 must reflect the economic realities from the date of receipt of the
money by the creditor. This would require amendments to the Enforcement Code.

Amendments made to the Civil Code concerning the inheritance acceptance procedures have
recently generated situations where debtors accept the inheritance and immediately alienate it before a
notary, avoiding its registration in the relevant public register, thereby evading compulsory
enforcement by the bailiff (only in November 2024, bailiffs reported to the NUB 5 such cases, 2 of
which concerned child support enforcement files, with considerable arrears, in which debtors ordered
the donation of the inheritance share that was due to their relatives, skipping the procedure for
registering the property right for themselves, in order to avoid their seizure for the benefit of the
creditor). This situation may generate serious risks of state liability for the failure to ensure effective
mechanisms for protecting and ensuring respect for the creditor's rights. To prevent such situations, we
consider it necessary to implement, as soon as possible, a mechanism correlating the prohibitions
imposed by the bailiff with the debtor's right to accept/refuse an inheritance and to dispose of it
immediately.

We cannot also overlook the risks for the debtor's children who live with him or her, in situation
when the arrears accumulated by the child support debtor for his or her another child/other children
reach amounts that allow enforcement by seizure of the home in which the debtor lives. For such
situations, it would be useful for the authorities to focus on the creation of temporary housing, which
would be offered to debtors and their family members, whose homes were subjected to seizure for
enforcement of child support. In this regard, it would be necessary (1) to make amendments to Law
No. 75 of 30.04.2015 on Housing, so that the concept of ‘temporary housing’ covers not only the
situation of temporary accommodation of people, whose homes are undergoing major repair or
reconstruction, which cannot be carried out in blocks of flats without eviction of tenants, or intended
for the accommodation of people left homeless following natural disasters, but also persons evicted
from social housing or evicted, under the Enforcement Code, from homes previously owned by
them; and (2) to identify spaces that could be used to create or expand temporary housing.

In other terms, we also refer to the perceptions/problems reported with reference to
communication with bailiffs. Thus, the analysis of the results of the creditors' survey leads to the
conclusion that 33.3% of the surveyed creditors report to be very satisfied and satisfied with their
interaction/communication with the bailiff, even though the payment is made regularly on a monthly
basis in only 11.1% of surveyed cases. 44.4% of the creditors report to be relatively satisfied with their
communication with the bailiff, while 11.1% are absolutely dissatisfied.

The analysis of the answers to Question No. 13 of the questionnaire for the creditors indicates
that the creditors would like more frequent and more detailed communication with the bailiff who
manages their case, as well as regular information about the progress/perspectives of the case.

From the perspective of the bailiffs, time is a valuable resource, and, in cases of recovery of
child support, much more time is consumed than in other types of cases. Moreover, this time is not
covered by the bailiff fees, since creditors in such cases are exempt from the obligation to advance
these costs. To reconcile these two perspectives (both justified), technical solutions would be

necessary that would allow receiving information about the case remotely, without using the bailiff's
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time and resources. In this regard, it would be advisable for the authorities to focus on creating an
interface for the register of enforcement procedures for the parties to the enforcement case.

In the same vein, information campaigns for creditors, as well as awareness campaigns for
debtors of child support payments, would bring additional knowledge and determination in enforcing
the rights and obligations of the parties in these enforcement cases. According to the information
provided by the NUB in 2012-2013, it launched, from its own sources, awareness campaigns for child
support debtors, and constantly provides advice to applicants on the legal aspects of enforcement
procedures.

Involvement of donors and local and central public authorities in awareness activities for debtors
paying child support would be welcome and encouraged.

Also, since the Law on Bailiffs has recently been amended, so that it indicates the adoption by
the Ministry of Justice of some professional standards for bailiffs, we consider that it is an opportunity
to include in those standards minimum rules to be complied with in the communication with the parties
to the enforcement procedure.

Likewise, the bailiffs note an increased need, shared during the interviews, for developing
enhanced negotiation and persuasion skills through dedicated training sessions and workshops on non-
conflictual and persuasive communication techniques.

Such training could also be provided as part of the quality standards, within the involvement of
public authorities and the professional body in their implementation.
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4. CONCLUSIONS AND RECOMMENDATIONS

4.1 CONCLUSIONS

The conclusions drawn from this study highlight the urgent need to improve the mechanism
for the enforcement of child support, so that it is functional and fair.

The identified problems derive from legislative or institutional shortcomings, the uneven
application of the existing legal framework or from insufficient communication with the parties to
the enforcement procedure.

In essence, the national regulations are aligned to international standards and European
practices in the field of compulsory enforcement of maintenance obligations. However,
dysfunctions arise in the proper application of these regulations, which may lead to violations of the
rights of the parties involved in the enforcement procedure. The lack of uniform working practices
and a coherent interpretation of legal norms was observed as well. Most of these problems could be
solved through concerted efforts, aiming at unifying practices, organizing specialized training for
bailiffs, as well as conducting public information campaigns.

For these efforts to achieve the expected result, it is essential to introduce into the legislation
mechanisms aimed at discouraging abuses by debtors and employers — a phenomenon that affects
the quality of compulsory enforcement of maintenance obligations.

The normative framework must be reviewed and improved to guarantee a fair, efficient and
proportionate enforcement procedure, which ensures the rights of each party, as the current
framework appears quite permissive towards debtors. The statistical data collected during this study
clearly indicated this fact: from 2012 to the present, the rates of execution of enforcement
documents have been decreasing dramatically (from over 50% to under 20%, at present).

Both the creditors and the bailiffs consider that this is due to the legislative amendments from
the period 2017-2022, which reduced the methods and scope of compulsory enforcement measures.
Likewise, most creditors consider that non-recovery of child support is a consequence of the
debtor's feeling of impunity.

The difficulty of recovering child support payments is noted due to the various methods used
by debtors to conceal their income or to avoid registering assets as their own property. Current
enforcement measures that target only the debtor's assets are often ineffective in such cases, which
is why it is necessary to identify alternative measures.

Both the perceptions of creditors and bailiffs regarding the mechanisms that could increase
the efficiency of compulsory enforcement of child support revolve around indirect coercive tools,
which would impose the enforcement of the child support obligation in situations where the debtor
apparently does not have income that could be seized.

Accordingly, it is necessary to increase transparency, efficiency and simplification of
compulsory enforcement of child support, thereby ensuring better protection of the rights of the
child.

As regards the increase in transparency in enforcement procedures, the objective outlined in
the creditors' survey is to provide up-to-date information, on a regular basis, regarding the progress
of the enforcement file. In this regard, the efforts of the authorities should focus on providing a tool
for remote documentation on the progress of the enforcement file.

The collected data also indicate the need for intervention in relation to the method of
determining the amount of child support, as well as its adjustment to economic realities. However,
the survey and the statistical data revealed a substantial discrepancy between the minimum
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subsistence needs of a child and the average monthly amount received as child support.

From the foregoing, we draw the general conclusion that the recovery of child support is
perceived and addressed by the national legislation as a predominantly private matter, an approach
that somehow conflicts with the constitutional and the international treaty principles regarding the
priority of the protection of the child’s interests.

4.2 RECOMMENDATIONS

Below we present the recommendations summarized from the study conducted in this report,
submitting them to certain public institutions/authorities that we consider best placed to ensure their
implementation. Implementation of these recommendations would provide a firmer framework for
ensuring the payment of child support and would undoubtedly have a significant social impact,
contributing to improving the quality of life for children receiving child support and to the full
implementation of the state's responsibilities in the field of protecting the rights of the child.

The recommendations start from the general recommendation, applicable to all subjects
vested with the right of legislative initiative, courts, fact finding agents and social protection bodies,
to prioritize the interest of the child, so that in all cases of conflict between the rights of the
debtor and the best interest of the child, priority is given to the latter. The obligation to
maintain the child is guaranteed by the state, and the state has the responsibility to intervene when
this obligation is not fulfilled.

To the Ministry of Justice:

1. To develop and promote amendments to the Enforcement Code, in order to establish
the child as the direct creditor in child support cases, in order to ensure protection
of the assets received as payment of child support and prevention of difficulties in the
enforcement procedure.

2. To draft, jointly with the Ministry of Labour and Social Protection, amendments to
the Family Code and the Enforcement Code, based on the methodology for
establishing the minimum subsistence for children, depending on age, in order to
ensure regulation of a minimum amount of child support in the Family Code, so
that this minimum ensures coverage of the child’s basic needs and be set at least
at the level of the subsistence minimum for the child, depending on age, for both
child support established as a fixed amount and child support determined
proportionally to the debtor's income.

3. To draft and promote amendments to the Enforcement Code reconsidering the
manner in which the state provides financial facilities for creditors of child
support. At present, the Enforcement Code of the Republic of Moldova provides for
the exemption of creditors of child support from enforcement fees, which is a
necessary and justified measure to support creditors in recovering child support. This
facility, however, transfers the costs to bailiffs, which can be considered an additional
burden for them and affects the quality of work with such enforcement cases. Thus,
the amendments should naturally focus on the state of law, establishing that these
enforcement costs are covered from the state budget, with allocations to bailiffs
proportionally to the number of enforcement files managed by them.

4. To contribute to the final development and implementation (after adoption) of
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legal provisions for the implementation of the decisions of the Constitutional
Court, highlighting the need to regulate a time period for summoning the debtor
on the possibility of voluntary execution of the enforcement document before
compulsory enforcement is initiated. This measure could facilitate voluntary execution
and prevent potential abuses by bad faith creditors. The solution identified by the bill,
adopted on 18.12.24 by the Government, balances the interests of the parties to the
enforcement procedure in terms of offering the debtor the chance of voluntary
execution, without excessively burdening creditors in cases of recovery of child
support. However, the Ministry of Justice is also tasked with amending some
provisions of the bill so that the execution of such claim does not become an excessive
legal burden either for the creditor or for the bailiff. In this regard, it is necessary to
reconsider the legal consequences of the debtor's payment of the 3 instalments in
advance (termination of the enforcement procedure on this ground being
inadmissible). It is also important to introduce an obligation for the debtor to provide a
security deposit before returning the enforcement document or to identify mechanisms
for preserving the debtor's assets during the period in which child support payments
are made. Furthermore, where other compulsory enforcement procedures initiated
by other creditors against the debtor are pending, it is necessary, as a
precautionary measure and in order to ensure prioritization of fulfilment of child
support obligations, to maintain these enforcement documents within the
compulsory enforcement procedure.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Code of Offenses, aimed at amending Article 318 of the Code of Offices, by
identifying alternatives to the sanction for offenses in the form of a fine imposed
for failure to fulfil financial obligations. The imposition of fines for offenses on
debtors who fail to fulfil their financial obligations is inefficient, given that such
debtors often do not have money to pay the outstanding amounts. In this regard,
unpaid community work seems to be more effective sanction, particularly if
accompanied by the payment to the child of the monetary equivalent of the work
performed by the debtor.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code and the Code of Offenses, including revisions to Article 318 of the
Code of Offenses, in order to introduce the possibility of garnishment (similar to
the legislation of Romania) against employers and other third parties that fail to
comply with the bailiff's orders to withhold amounts from the salary of the debtor, as
well as to establish substantial fines for such situations. Through this mechanism,
where the garnishee (the employer) fails to comply, the creditor may request
withholding the amount due from its accounts. At the same time, this third party could
be sanctioned with a considerable fine, thereby discouraging supporting the debtors in
failing to pay child support.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code and the Civil Procedure Code, and where appropriate, to other
normative acts, depending on the nature of the restrictions that will be taken into
consideration, in order to regulate the possibility and conditions for applying
restrictive measures similar to those applied in other states, targeting the rights
and freedoms of debtors with arrears in the payment of child support. Such
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10.

11.

12.

13.

14.

measures may include arrest for failure to comply with the child maintenance
obligation, refusal to issue passports, suspension of driving licenses, etc. These
sanctions could be lifted immediately after payment of the arrears, thus providing an
effective incentive for debtors who do not fulfil their obligations. However, in this
context we underline the importance of establishing clear criteria for the
application, maintenance and revocation of restrictive measures, in order to
avoid legal uncertainty and to ensure respect for the fundamental rights of both
parties to the enforcement procedure.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code, in order to make clear the method of calculating the duration
of the prohibition to leave the country: it is proposed that the 6-month period for the
prohibition to leave the country be calculated from the date of the debtor's first attempt
to cross the state border. This measure would prevent situations in which the
prohibition becomes ineffective due to the expiry of the period at the moment the
application is attempted.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code, in order to expand the number of applications of the
prohibition to leave the country for debtors in cases of compulsory enforcement of
child support. In this regard, it is recommended either to eliminate the limitation of
three successive applications of the prohibition or, alternatively, to increase this limit
to six applications within the same enforcement procedure.

To draft and promote amendments to the Civil Procedure Code, to establish a
statutory time limit for ruling on the requests for application of the prohibition to
leave the country, in order to increase the efficiency of this measure. At the same
time, implementation of this recommendation requires mechanisms to discourage the
court delays in examining such applications, which could be conceptualized and
implemented by the bodies responsible for overseeing the activity of judges.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code, introducing rules that would prevent alienation of assets by the
debtor of child support payments after lifting of interim measures, by
conditioning the lifting of such measures on the debtor's previous conduct/duration of
the admitted arrears, etc.

To draft and promote, jointly with the National Union of Bailiffs, amendments to the
Enforcement Code, to explicitly define the term ‘income’ in the Enforcement
Code, in order to clarify the sources from which child support payments may be
withheld.

To draft and promote, jointly with the National Union of Bailiffs (and the Ministry
of Labour and Social Protection) amendments to the Enforcement Code, to fulfil the
obligation of adjusting child support according to Article 24 of the Enforcement
Code, having as a starting point, possibly the bill developed by the Ministry of Labour
and Social Protection (unique number 1121/MMPS/2024), or by developing another
more extensive bill to amend the Family Code, the Enforcement Code, Law 113/2010,
taking into account the proposals given in the report.

To apply methods aimed at discouraging ‘of-the-book’ payments and cash
payments, through joint efforts with the Ministry of Labour and Social Protection,
the Ministry of Finance, the State Tax Service, etc.
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15.

16.

17.

18.

19.

To draft and promote amendments to the Enforcement Code, Law on Notarial
Procedure, and, where appropriate, the Civil Code, in order to establish mechanisms
preventing immediate alienation by the debtor of an accepted inherited share and
would thus exclude evasion of compulsory enforcement of the debtor’s
obligations.

To draft and promote, jointly with the Ministry of Finance, the State Chancellery
and the National Union of Bailiffs, amendments to the Housing Law and the
Enforcement Code regulating the provision of temporary housing to the families of
debtors, whose homes were subjected to forced sale as a last-resort enforcement
measure.

To create, through joint efforts with the National Union of Bailiffs and donors
interested in supporting this activity, an online interface for the register of
enforcement procedures, allowing the parties to access the file remotely, thus
increasing the transparency of the procedures and reducing the pressure on bailiffs.

To include, through the efforts of the National Union of Bailiffs, with the support of
donor organizations, standards for communication with the parties and
negotiation and persuasion skills in professional training for bailiffs.

To support and expand information and awareness campaigns addressed to
creditors and debtors, by involving other authorities (the Ministry of Labour and
Social Protection, the Ministry of Education and Research, the National Union of
Buailiffs) and donor organizations, as well as local public authorities (to ensure
promotion at both urban and rural levels). Such initiatives may include the following
ideas that can contribute to raising awareness of the importance of fulfilling the child
maintenance obligation:

(a) Media campaigns with emotional messages

¢ Videos and posters highlighting the positive impact of child support
on child development, focusing on child education, health and well-
being.

e Testimonials from parents and children about how this contribution
improved their lives.

(b) Dedicated online platforms

e Creation of a website or social media pages that explain the maintenance
obligation, the children's rights, and the consequences of non-payment.

¢ Video tutorials and articles offering practical guidance for parents on
calculating and paying the child support.

(c) Legal education programmes

¢ Organization of seminars, workshops and information sessions in schools
(especially upper grades), communities and workplaces.

¢ Distribution of brochures explaining in simple terms the legal obligations
and the impact of neglecting them.

(d) Collaboration with public figures

e Campaigns with strong slogans, promoted by well-known personalities,
to convey messages about parental responsibility.

(e) Legal simulations for youth and adults

¢ Interactive events where participants can learn about procedures for
establishing child support and children’s rights.

(f) Community campaigns

e Projects that involve churches, schools and other local institutions in
organizing discussions and thematic events.
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¢ Involvement of parents in support groups, where they can learn about the
importance of supporting their child.
(g) Videos against the neglect of child maintenance obligation
e Messages that highlight the legal and moral risks of non-payment, as well
as the consequences on the child's development.
¢ Fictional-realistic or real (but depersonalized) examples of the difficulties
faced by children who do not receive adequate financial support.
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Annex 1. Creditors' responses to the questionnaire developed as part of the study ‘Analysis of the
mechanism and procedures for enforcing child support’

1. Indicate your age group:
10 responses

W 20-30 years old
W 30-40 years old
W 40-50 years old

Hover 50 years old

2. Indicate your sex:
10 responses

H female

mmale

3. Indicate the last educational institution you graduated from:
10 responses

M | graduated from a general
school/lyceum
M | graduated from a college

M | graduated from a university

M | have a master’s/doctoral degree
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4. You live in:
10 responses

M a city/town
M a municipality

M a village

5. Child support will be paid in your case based on:
10 responses

M a court decision

M a notarized contract

6. In your case, child support is charged in the benefit of:
10 responses

M one child
M 2-3 children

B more than 3 children
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7. Child support you will receive was established:
10 responses

8. In your case, child support is (was) recovered:
10 responses

10%

9. At the time of filling out this questionnaire, are there arrears in the payment of child support?

10 responses

42

M as a fixed amount

M as a percentage share of the
debtor’s income

M by withholding the amount due
from the debtor’s

salary/income
B from the sale of the debtor’s

assets

M by compulsory collection from
the debtor’s bank account

M by none of this ways, as no
payments have been made yet

M through the bailiff

M the debtor pays it voluntarily

M no arrears, payments are
regular

M there are arrears of 1-3 months

M there are arrears of 3-6 months

M there are arrears of 6-12
months

M there are arrears of 12-24
months

M there are arrears of over 24
months



10. At the time of filling out this questionnaire, how long has the child support payment file been
pending?
10 responses

B up to one year
MW between 1 and 3 years

W over 3 years

11. How regularly do you receive the amounts intended for the maintenance of the
child/children?
9 responses

H monthly

M once every 2-3 months
M once every 3-6 months
Honce - 2 times a year

M less than once a year

12. How satisfied are you with your communication with the bailiff?
9 responses

M absolutely dissatisfied
M relatively satisfied

W satisfied

M very satisfied
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13. What would you like to improve in the communication with the bailiff?
10 responses

M faster access to documents of the
enforcement procedure

M to have the opportunity for more
discussions with the bailiff

M to obtain regular (once every 1-3
months) information about the
enforcement file

M to have the prospects of my case
explained to me in more details

W something else

14. What are the reasons for the other parent not paying the child support regularly?
10 responses

W unable to pay

W unwilling to pay

M not punished if he or she does not
pay

W has another family/other children

10%

m does not have regular income

15. The other parent's material/financial situation is:
10 responses

M similar to yours

M slightly better than yours

M substantially better than yours
M slightly worse than yours

B substantially worse than yours

mdon't know
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16. What is the average monthly amount of child support you received in the last year?
10 responses

W between 100-500 MDL/month

W between 500-1,000 MDL/month
m between 1,000-1,500 MDL/month
W between 1,500-2,500 MDL/month
W over 2,500 MDL/month

17. Indicate (optionally) the average amount you spend monthly on food, clothing and education
of the child:
10 responses

M up to one thousand MDL

MW up to 2 thousand MDL

M between 2 and 3 thousand MDL
W9 between 3 - 5 thousand MDL
mover 5 thousand MDL

18. How do you assess the relationship/communication of the other parent with the child?
10 responses

W does not communicate at all
B communicates aggressively

W communicates rarely - 2-3 times a
year

W communicates on holidays (New
Year, birthday, Easter, etc.)

B communicates frequently

B communicates regularly and
enthusiastically
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19. Would you like the other parent to communicate more often with the child?
10 responses
myes

M probably yes, if he or she would regularly
financially supported the child

M no, because he or she is aggressive with
the child

M no, because communication with him or
her negatively influences the child

MW no, because the child does not want to...

M no, because he or she is not sufficiently
involved in...

M no, because communication is difficult...

H undecided

20. Does the other parent contribute to the child's maintenance?
10 responses

m only with child support

W with child support and other
amounts/gifts only on holidays

m with child support and other
amounts/gifts

m only with gifts/periodic amounts

M does not contribute at all
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Annex 2. The bailiffs' responses to the questionnaire developed as part of the study
‘ Analysis of the mechanism and procedures for enforcing child support’

1. You work as a bailiff in:
43 responses

M a rural settlement
M an urban settlement

H Chisinau municipality

2. How long have you been working as a bailiff?
43 responses

W up to 10 years
W10 -15 years

mover 15 years

3. What is the percentage of child support cases in your case portfolio?
37 answers

3
3 (8% %)
2(54 %) 2(54 %) 2 (5,4 %)
2
G217 17217 247217 1727 17217257 YaN(247 (217227 (A7 (227 (247 (2A7(257 Y227 (17257 Y23 (247 (1720 (21720 (2,7 !
1
0

4% 0.4 1,5% 10% 20 25% 30 35% 5% 7% "10%
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4. From your experience, in most compulsory enforcement cases, child support is paid:
43 responses

M regularly

W with a delay of 2-5 months

W with a delay of 6-12 months

W with a delay of over 12 months

W with a delay of over 18-24 months

5. From your experience, creditors in cases of child support recovery request the calculation and
collection of penalties for the delay in the payment of child support:
43 responses

M never
MW rarely
m frequently

MW always
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6. What are, in your opinion, the reasons for non-payment/delayed payment of child support by
debtors?
43 responses

H unable to pay

W unwilling to pay

M not punished if he or she does not
pay

M has another family/other children

m does not have regular income

M his or her earnings are not official

H the debtors are abroad

B | would insist that these moments
be in...

8. As regards the procedures for enforcing child support managed by you, did creditors submit
requests based on Law 87/2010?
43 responses

Hyes
Hno
M reject the request
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If yes, the solution was:
11 responses

M to find out the violation

H to find out the violation and collect
damages

M to reject the request

9. How frequently have you requested application of the prohibition to leave the country in cases
of child support recovery?
43 responses

H never
M relatively rarely (about 10-15% of
cases)

m frequently (about 30-50% of cases)

m very frequently (over 50% of cases)

10. From your experience, creditors in cases of child support recovery request the application to
the debtor of the prohibition to leave the country:
43 responses

Hnever
Hrarely
m frequently

W always
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11. How frequently have you requested to hold the debtor liable for offence in cases of child
support recovery?
43 responses

MW never
Hrarely
m frequently

W very frequently

12. What was the rate of acceptance by courts of the requests to hold debtors liable for offense in
cases of child support recovery?
43 responses

M no case
Hvery low (between 0-15%)
m average (up to 30%)

M high (up to 70%)

13. What was the rate of acceptance by the criminal prosecution body of the requests to hold
debtors to criminal liability in cases of child support recovery?
43 responses

H no case

H very low (between 0-15%)
M average (up to 30%)

M high (up to 70%)
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14. In your experience, what were the longest arrears in the payment of child support?
39 responses

8

6 7 (179 %)

4 (10,3 %4 (10,3 %)
|

210 2,6 W] (2,1 (24 @4 26 %)) (2,6 %)l (2,4 (21 (24 21 (24 (24 24 (24 @1 (24 24 (24 ()1 (24 (24 (214 (21 (216 ¢

10 ANI 16 ani 8 ani Peste 15 ani peste 20 ani
11 ani 18 ani (adica debitorul... PESTE 10 ANI aproximativ 7-8ani

15. Have there been in your experience any cases of threats from the debtor to you or the child
support creditor?
43 answers

H yes, to me
H yes, to me and the creditor
myes, only to the creditor

Hno

16. Rate the usefulness of the following skills/tools in interacting with child support debtors on a
scale of 1 to 5 (where 1 means useless and 5 means extremely useful):

psychological skills
42 responses

20

17 (40,5 %
15 ( 6)

10

7 (16,7 %)

6 (14,3 %)

EED)
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communication and persuasion skills
42 answers

20 20 (47,6 %)

8 (19 %)
5 6 (14,3 %)
4(9,5 %)

tools of sanctioning crimes

40 responses
15

14 (35 %)

10 11 (27,5 %) 11 (27,5 %)

1(2,5 %)

tools of sanctioning offenses with fines
41 responses
20

17 (41,5 %)
15

10

10 (24,4 %)

8 (19,5 %)

5 (12,2 %)

1 2 3 4 5

indirect coercion mechanisms (limitation of certain rights, access to certain services, etc.)
42 responses
30

24 (571 %)
20

10

7 (16,7 %) 2 (4,8 %)

4(9,5 %) 5 (11,9 %)
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