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INTRODUCERE

Raportul privind respectarea drepturilor copilului in Republica Moldova in anul
2019 a fost realizat in conformitate cu prevederile art. 29 din Legea nr. 52 din
3aprilie 2014 cu privire la Avocatul Poporului (Ombudsmanul).

Raportul prezinta opinia Avocatului Poporului pentru drepturile copilului privind
capacitatea sistemului national de protectie a drepturilor copilului de a asigura
respectarea drepturilor copilului, bazata pe concluziile formulate in procesul de
monitorizare a implementarii la nivel national a Conventiei ONU cu privire la
drepturile copilului. De asemenea, Ombudsmanul Copilului prezinta recomandari
autoritatilor statului care urmeaza a fi intreprinse in vederea eliminarii factorilor
sistemici care genereaza incalcarea drepturilor copilului intr-un anumit comparti-
ment si ameliorarii situatiei in sistemul de protectie a drepturilor copilului.

Problemele abordate in raport, in cea mai mare parte, sunt ,vechi”, fiind tratate si
in rapoartele anuale ale Ombudsmanului Copilului pentru anii precedenti. Men-
tinerea acestora in aria de monitorizare, concomitent cu altele noi identificate,
denota faptul ca ele nu au fost solutionate, ba, dimpotriva, au conditionat agra-
varea situatiei in domeniu.

Pe parcursul anului 2019, in contextul exercitarii atributiilor prevazute de Legea
cu privire la Avocatul Poporului (Ombudsmanul) nr.52 din 3 aprilie 2014, Om-
budsmanul Copilului a examinat cazuri individuale in baza cererilor si procedurii
ex-officio, a studiat cadrul legal penal, civil si administrativ si a Thaintat propu-
neri cu privire la modificarea acestuia, a cooperat cu institutii de stat in vederea
asigurarii respectarii drepturilor copilului, a elaborat rapoarte tematice privind
respectarea drepturilor copiilor ramasi fara ingrijire parinteasca si a copiilor aflati
in locurile de detentie, situatia privind serviciile paliative pentru copii. De aseme-
nea au fost organizate activitati de promovare a drepturilor copilului in institutiile
de educatie, activitati de consultare a opiniei copilului la nivel zonal si national,
cum ar fi Forumul National al Copilului.

Concomitent, Avocatul Poporului pentru drepturile copilului a monitorizat imple-
mentarea Recomandarilor Comitetului ONU pentru drepturile copilului in baza
Rapoartelor IV si V comasate, prezentate in anul 2017.

Subsecvent, Ombudsmanul Copilului conchide ca politica publica este ineficienta
pentru protectia drepturilor copilului, sistemul national de protectie a drepturilor
copilului nu raspunde necesitatilor speciale ale copiilor in situatie de risc, siste-
mul national de educatie nu ofera copiilor pregatirea necesara pentru integrarea
social3, iar sistemul de justitie juvenild esueaza in exercitarea sarcinilor de baza
de prevenire si protectie a copilului cu comportament emotional complex.

Statul nu aloca suficiente resurse pentru mentinerea si consolidarea reformelor
sistemice efectuate. Lipseste o viziune adecvata pentru dezvoltarea abilitatilor
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parentale, fapt demonstrat prin cazurile tragice soldate cu decesul copiilor. Nu
existd un raspuns adecvat cu privire la combaterea violentei domestice asupra
copiilor, iar Conventia Lanzarote ramane in continuare o provocare pentru Repu-
blica Moldova.

Nerespectarea drepturilor copiilor din stanga Nistrului la nume si cetatenie, edu-
catie n limba materna, asistenta si protectie sociala, libera circulatie, a dreptului
la viata si dezvoltare este problema persistenta pe parcursul a zeci de ani.

Opinia copilului si interesul superior al copilului nu sunt percepute si aplicate ca
principii fundamentale in actiunile intreprinse de catre institutiile si autoritatile
publice, organizatiile necomerciale si persoane fizice.

Avocatul Poporului pentru drepturile copilului Tn continuare atrage atentia autori-
tatilor publice asupra imperativitatii conceptului de protectie a viitoarelor generatii.

Dreptul viitoarelor generatii, abordarea bazatd pe drepturile copilului, opinia copi-
lului si interesul superior al copilului trebuie sa fie pilonii esentiali ai sistemului
national de protectie a drepturilor copilului si consacrati in toate actiunile statului
in domeniul legislativ, administrativ, judecatoresc, educational, social si orice alt
domeniu care se refera la copii.

Maia BANARESCU
Avocatul Poporului
pentru drepturile copilului




DREPTUL LA VIATA

Consacrat in mai multe tratate internationale din domeniul drepturilor omului,
dreptul la viata reprezinta fundamentul de baza al societatii care tinde a se numi
stat de drept. Astfel, Declaratia Universald a Drepturilor Omului specifica la ar-
ticolul 3 ,Orice fiintd umand are dreptul la viatd...”*, idee reconfirmata si de catre
Conventia Europeana a Drepturilor Omului in articolul 2 ,dreptul la viatd al oricdrei
persoane este protejat prin lege. Moartea nu poate fi cauzatd cuiva in mod intentionat,
decdt in executarea unei sentinte capitale pronuntate de un tribunal cdnd infractiunea
este sanctionatd cu aceastd pedeapsd prin lege”?. Este imperativ de a remarca faptul
ca Conventia Europeana concomitent cu legiferarea dreptului la viata ofera si o
explicatie juridica a intinderii si limitarii acestui drept. Astfel, daca Declaratia Uni-
versala se refera doar la obligatia inaltelor parti contractante de a oferi o protectie
wdreptului la viatd”, atunci Conventia Europeana ofera o delimitare a Obligatiilor
pozitive si negative ale statului in cazul interventiei in sfera juridica a acestui drept.

Din perspectiva protectiei drepturilor copilului, o importanta deosebita o are
adoptarea Conventiei ONU cu privire la drepturile copilului si consacrarea drep-
tului la viata n textul tratatului international or, odata cu elaborarea Conventiei,
dreptul la viata capata o abordare diferita decat cea obtinuta in celelalte acte din
domeniu. Astfel, Conventia ONU cu privire la drepturile copilului prezinta dreptul
la viata ,Statele pdrti recunosc cd orice copil are dreptul inerent la viatd. Statele pdrti
vor asigura in toatd mdsura posibilului supravietuirea si dezvoltarea copilului”®, drept
o obligatie de a asigura nu doar viata copilului, dar concomitent obliga statul de
a crea conditii prielnice pentru supravietuirea lui si dezvoltarea armonioasa, in
calitate de fiinta care urmeaza sa fie integrata in societate din momentul nasterii
sale. Tn acest context, Conventia ONU cu privire la drepturile copilului ofera o
conotatie mult mai larga dreptului la viata decat celelalte tratate internationale.

La nivel national, dreptul copilului la viatd este garantat de Constitutia Repu-
blicii Moldova in art. 24, alin. (1): ,Statul garanteazd fiecdrui om dreptul la viatd si
la integritate fizicd si psihicd” art. 50, alin. (4) ,Exploatarea minorilor, folosirea lor
in activitdti care le-ar dduna sdndtdtii, moralitdtii sau care le-ar pune in primejdie
viata ori dezvoltarea normald sunt interzise” si Legea nr. 338 din 15 decembrie
1994 privind drepturile copilului?4, care la art. 4 prevede obligativitatea protectiei
dreptului la viata a copilului. in contextul analizei concordantei dintre cadrul legal
national si cel international, Avocatul Poporului pentru drepturile copilului con-
chide ca standardele nationale din domeniul protectiei dreptului copilului la viata
corespund in mare parte normelor similare internationale.

https:/www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/rum.pdf
https:/www.echr.coe.int/Documents/Convention_RON.pdf
https:/drepturilecopilului.md/files/publications/CDC_2005_final.pdf
http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
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Este de mentionat ca, in scopul perfectionarii sistemului national de protectie
a drepturilor copilului, Comitetul ONU pentru drepturile copilului in perioada
anului 2017 a inaintat Recomandarile® sale pe baza Rapoartelor IV si V comasate,
prezentat de catre Guvernul Republicii Moldova privind indeplinirea obligatiilor
asumate n urma ratificarii Conventiei ONU pentru drepturile copilului, cat si a
rapoartelor alternative prezentate, inclusiv de catre Avocatul Poporului pentru
drepturile copilului.

Actualmente, dupa doi ani de la receptionarea de catre stat a Recomandarilor
Comitetului, Avocatul Poporului pentru drepturile copilului atrage atentia autori-
tatilor publice responsabile asupra faptului ca masurile intreprinse pentru imple-
mentarea acestora sunt insuficiente si segmentare, iar lipsa unui plan de actiuni
bine structurat este un factor determinant in realizarea obligatiilor asumate.

In contextul prezentarii situatiei cu privire la protectia dreptului la viati a copi-
[ului, Ombudsmanul Copilului denota clar ca politica de stat este ineficienta in
domeniul protectiei dreptului la viatd a copilului. Statul nu aloca resurse sufici-
ente, nu sustine si nu imbunatateste schimbarile sistemice intreprinse in acest
domeniu. in timp ce indicatorul de satisfactie a populatiei este in descrestere,
programele existente nu reusesc sa ofere suport adaptat nevoilor copiilor pe seg-
mentul dreptului la viata. Mai mult, Avocatul Poporului pentru drepturile copilu-
lui noteaza cu ingrijorare cd Recomandarile sale din rapoartele anuale preceden-
te la compartimentul dreptului la viatd nu au fost luate in considerare de catre
autoritatile publice centrale. Ombudsmanul Copilului reitereaza recomandarile
sale anterioare si, totodata, prezinta unele probleme din acest domeniu din per-
spectiva activitatii in anul 2019.

Ombudsmanul Copilului noteaza eforturile pozitive ale statului pentru reducerea
mortalitatii in randul copiilor (2016-585, 2017-513, 2018-521, 2019 (9 luni)-
366)° mentionand in acest context faptul c3 statul are obligatia de a intreprinde
actiuni pentru a reduce numarul deceselor in randul copiilor, in scopul implemen-
tarii de actiuni pentru asigurarea corespunzatoare a dreptului la viata garantat de
articolul 6 din Conventia ONU cu privire la drepturile copilului.

In calitate de reprezentant al copiilor in fata autoritatilor publice, Avocatul Po-
porului pentru drepturile copilului a intrebat copiii despre cum percep ei dreptul
la viata si prezinta in continuare cateva din opiniile copiilor la subiectul cercetat:

e Cred ca parintii ma pot ajuta sa ma realizez in viata;

e Nu cred ca voi putea sa ma dezvolt pe deplin in tara;

e Vreau sa am o viata mai bun3;

e Viata si dezvoltarea copilului trebuie sa fie o prioritate pentru autoritatile
noastre;

5 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fMDA%2fCO%2f4-5&Lang=en
¢ Scrisoarea MSMPS, nr. 02/917 din 13 februarie 2019;




e Pentru a-mi asigura o viata decenta, voi emigra din tar3;
e Vreau sa stiu mai multe despre dreptul la viata si dezvoltare.

n anul 2019 Ombudsmanul Copilului a monitorizat situatia respectarii dreptului
la viata a copilului pe segmentul fenomenului ,copiilor care nasc copii”. Astfel, in
anul 2018, in Moldova, 21677 de fete cu varsta de pana la 18 ani isi cresc copiii,
chiar ele fiind inca copii. Avocatul Poporului pentru drepturile copilului noteaza
ca situatia, desi indicii au cunoscut o usoara scadere din 2010 pana 2018 (cu 1/3
dela 9,4% la 6,7%)8, ramane alarmanta. Astfel, doar in anul 2018, prin procedura
avortului au trecut 1417 de fete sub varsta de 18 ani.

n aceasts perioad3 au fost identificate urmatoarele probleme:

e Lipsa politicilor sectoriale eficiente in domeniul sanatatii si al educatiei, ori-
entate spre informarea copiilor in domeniul vietii sexuale si al prevenirii
sarcinilor infantile;

e Lipsa unei curricule la nivel national cu privire la educatia sexuala in siste-
mul educational;

e Societatea este dominata de stereotipuri si stigmatizari la capitolul dezvol-
tarii sexuale;

e Rata mare ainfractiunilor cu caracter sexual savarsite de copii sau savarsite
asupra copiilor.

Ombudsmanul Copilului sustine ca aceasta situatie reprezinta o incalcare la viata
si dezvoltarea a copilului. Mai mult, nerespectarea dreptului la viata si dezvoltare
duce la incalcarea tuturor drepturilor conexe consacrate in Conventia ONU cu
privire la drepturile copilului.

Din aceste considerente mentionam ca favorizarea fenomenului ,copiii nasc co-
pii”, este o incalcare grava nu doar a dreptului la viata si dezvoltare, dar si a tutu-
ror drepturilor conexe consacrate in Conventie.

Avocatul Poporului pentru drepturile copilului conchide ca acest fenomen este
cauzat, in mare parte, de nivelul slab de educatie si informare a copiilor. in
Republica Moldova copiii nu sunt informati Tn masura suficienta sau practic nu
cunosc deloc ce inseamna securitatea intima a persoanei, nu stiu cum sa rela-
tioneze cu semenii lor si in special nu au cunostinte despre consecintele vietii
sexuale premature. La etapa actuala, situatia este alarmanta si nu putem nega
faptul ca copiii au inceput sa intretina relatii sexuale de la o varsta frageda in
comparatie cu generatiile precedente. Aceste procese nu pot fi controlate pe
deplin de parinti si nici de autoritatile statului sub aspectul de prevenire, astfel

7 https:/protv.md/actualitate/isi-cresc-copiii-fiind-copii-doar-anul-trecut-peste-2-mii-de-
adolescente-au-devenit-mame-iar-numarul-lor-este-doua-ori-mai-mare-comparativ-cu-cel-
-inregistrat-in-tarile-europene-video---2508668.html

8 https:/msmps.gov.md/

¢ https:/msmps.gov.md/
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Ombudsmanul Copilului incurajeaza o interventie activa a autoritatilor publice
sub aspect de informare si prevenire, care va avea un impact de reducere a
numarului de sarcini la fete.

Totodata, o alta circumstanta problematica este ca autoritatile nationale nu re-
usesc sa acorde o protectie adaptata nevoilor speciale ale tinerelor mamici, care
in esenta reprezinta de fapt nu altceva decéat niste victime ale propriei situatii.
Astfel, lipsa sustinerii din partea statului si, in majoritatea cazurilor, intreruperea
relatiilor familiale din cauza stereotipurilor si a traditiilor medievale inradacinate
1i fac pe copiii dati sa ramana singuri in fata problemei, iar rezultatul adesea este
unul terifiant. Asadar, doar in perioada anului 2019, 2 din 5 mame minore au
ascuns faptul ca sunt gravide de la rude si de la autoritati si au incercat sa scape
de proprii copii, aruncandu-i in tomberoane sau abandonandu-i in plina strada?c.

Avocatul Poporului pentru drepturile copilului mentioneaza ca adolescentii se
confrunta cu bariere in accesul la contraceptie, inclusiv prin lipsa educatiei si a
politicilor in domeniul protectiei de calitate, barierele in accesul respectiv sunt
legate de varsta sau stare civila, prejudecati ale lucratorilor medicali si/sau lipsa
de disponibilitate din partea societatii de a recunoaste nevoile de sanatate se-
xuala ale adolescentilor si accesul lor limitat la contraceptive din cauza lipsei de
cunostinte si a constrangerilor financiare.

Ombudsmanul Copilului noteaza ca, in conformitate cu datele statistice ale Or-
ganizatiei Mondiale ale Sanatatii, ,sarcina in randul copiilor ramane un contribu-
itor major la mortalitatea materna si infantild si la ciclurile inter-generationale
de sanatate proasta si saracie. Complicatiile de sarcina si nastere sunt principala
cauza de deces la nivelul fetelor intre 15 si 19 ani la nivel global. Mamele adoles-
cente (cu varste cuprinse intre 10 si 19 ani) se confrunta cu riscuri mai mari de
eclampsie, endometrita puerperala si infectii sistemice, decat femeile intre 20 si
24 de ani. in plus, aproximativ 3,9 milioane de avorturi nesigure in randul fetelor
cu varsta cuprinsa intre 15 si 19 ani au loc in fiecare an, contribuind la mortalita-
tea materna si la probleme de sanatate de durata. Mai mult, nevoile emotionale,
psihologice si sociale ale fetelor adolescente gravide pot fi mai mari decat cele
ale altor femei”!?,

Un alt aspect al dreptului la viata si dezvoltare, analizat de Avocatul Poporului
pentru drepturile copilului in 2019, reprezinta capacitatea sistemului national de
protectie a copilului de a raspunde provocarilor in asigurarea respectarii dreptu-
rilor si protectiei generatiilor viitoare, prin prisma analizei situatiei demografice in
Republica Moldova. Ca si in Raportul precedent, Ombudsmanul Copilului a ana-
lizat datele statistice privind natalitatea in Republica Moldova si conchide faptul
ca ne aflam intr-un declin demografic care contribuie la imbatranirea populatiei.

10 https://point.md/ru/novosti/proisshestviya/marturiile-mamei-care-shi-a-aruncat-copilul-nou-
nascut-la-tomberon58-am-crezut-ca-i-mort
1 https:/www.who.int/news-room/fact-sheets/detail/adolescent-pregnancy




Numarul copiilor in Republica Moldova la 1 ianuarie, 2015-2019
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Ombudsmanul Copilului mentioneaza ca Republica Moldova ramane in continu-
are a fi un stat neatractiv pentru tineri din perspectiva de a crea o familie si de
a naste copii. In circumstantele actuale, daca autoritatile guvernamentale nu vor
reusi sa redreseze situatia, conform opiniei specialistilor, in aproximativ 15-20 de
ani Republica Moldova risca sa ajunga la o rata a populatiei imbatranite de cir-
ca 70%. Din aceste rationamente, Avocatul Poporului pentru drepturile copilului
considera imperativa adoptarea unor politici in domeniul protectiei drepturilor
viitoarelor generatii. Astfel, in procesul de monitorizare a subiectului dat au fost
depistate urmatoarele lacune:

e Politici ineficiente in domeniul planificarii familiei;

e Declinul economic si emigrarea populatiei cu varstele cuprinse intre 16 si
35 de ani;

e Desi Strategia intersectoriald de dezvoltare a abilitatilor si competentelor
parentale are termen limitd de executare anul 2020, Planul national de
actiuni pentru implementarea acestei Strategii elaborat pentru anii 2018-
2020 nu a fost adoptat pana in prezent.

Cu toate ca, in conformitate cu datele statistice prezentate de Casa Nationa-
13 de Asigurari Sociale, cuantumul indemnizatiei unice la nasterea copilului s-a
marit de la 6303 lei pana la 8299 lei pentru fiecare copil, nascut viu'?, totusi, o
problema grava, analizatda de Ombudsmanul Copilului la acest capitol, reprezinta

12 http://cnas.md/slidepageview.php?l=ro&idc=560&t=/Alte-prestatii-sociale/Indemnizatii/
Indemnizatii-adresate-familiilor-cu-copii/Indemnizatie-unica-la-nasterea-copilului/
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indemnizatia lunard acordata pentru persoanele neasigurate, care constituie la
moment suma de 640 lei/lunar®s,

O alta paralela in asigurarea dreptului la viata, pe segmentul protectiei generati-
ilor viitoare, examinata de Avocatul Poporului pentru drepturile copilului, a fost
situatia privind conditiile in care nasc femeile din Republica Moldova. Din infor-
matiile acumulate, se constata ca la momentul actual in tara functioneaza 34 de
maternitati. Totusi, desi numarul maternitatilor este mare, 60% din totalul feme-
ilor care trebuie sa nasca se adreseaza doar la 4 din aceste maternitati, iar restul
40% - in cele 30 ramase. Conform specialistilor din domeniu, 70% din femeile
care au nascut in aceste 30 de maternitati si copii nascuti au avut de suferit dife-
rite complicatii pana la cazuri soldate cu deces, din cauza dotarii slabe a acestor
unitati sau din cauza lipsei specialistilor de la locul de munca.

Situatia este alarmanta si din perspectiva asigurarii dreptului la viata a copilului
din primele clipe ale nasterii acestuia. In majoritatea din aceste institutii nu exist3
sectii de reanimare si lipsesc medici specializati in reanimatologie, pacientii fiind
practic lasati in voia sortii In cazuri de urgenta. Astfel, in contextul adresarilor
parvenite la Oficiul Avocatului Poporului, in perioada anului 2020 va fi realizata o
monitorizare a respectarii dreptului la viata pe segmentul accesibilitatii la servici-
ile de sanatate din maternitatile din tara.

in aceast3 ordine de idei, Avocatul Poporului pentru drepturile copilului, ficand
referire la Comentariul General al Comitetului ONU pentru Drepturile Copilului
nr. 19 (2016)*%, noteaza ca dezvoltarea copilului este ,un concept holistic, care cu-
prinde dezvoltarea fizicd, mentald, spirituald, morald, psihologicd si sociald a copilu-
lui” si ca ,mdsurile de implementare ar trebui sd vizeze realizarea dezvoltare optimd
pentru toti copiii"*¢. Or, copiii au nevoi diferite In diferite etape ale cresterii si
dezvoltarii lor. Astfel, in deciziile sale bugetare, statul ar trebui sa ia in conside-
rare toti factorii necesari pentru ca copiii de varste diferite sa supravietuiasca,
sa creasca si sa se dezvolte. Statul ar trebui sa isi arate angajamentul fata de
drepturile copiilor, facand vizibile partile din bugetele lor care afecteaza copiii din
diferite grupuri de varsta.

Ombudsmanul Copilului sustine ca investitiile Tn dezvoltarea copilariei timpurii
pot avea un impact pozitiv asupra capacitatii copiilor de a-si exercita drepturile,
de a sparge ciclurile saraciei si de a aduce profituri economice mari in viitorul
apropiat. Subinvestirea in dezvoltarea copiilor in primii ani poate fi in detrimen-
tul dezvoltarii lor cognitive si poate consolida lipsurile existente, inegalitatile

13 http:/cnas.md/slidepageview.php?l=ro&idc=560&t=/Alte-prestatii-sociale/Indemnizatii/
Indemnizatii-adresate-familiilor-cu-copii/Indemnizatie-unica-la-nasterea-copilului/

1 https://ro.sputnik.md/moldova/20191214/28543850/Doctor-habilitat-23-de-maternitati-
trebuie-inchise-pun-in-pericol-viata-femeilor.html

15 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11

16 https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fC%2fGC%2f19&Lang=en
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si agrava saracia intergenerationala. Prin urmare, asigurarea dreptului la viata,
supravietuire si dezvoltare include necesitatea luarii in considerare a bugetelor
pentru diferite grupuri de copii din generatia actuala, ludnd in considerare si
generatiile viitoare prin dezvoltarea de proiectii durabile de venituri si cheltuieli
pe mai multi ani.

n lumina celor enuntate, Ombudsmanul incurajeazi autorititile guvernamentale
in crearea dupa caz sau fortificarea politicilor existente in domeniul protectiei
viitoarelor generatii. Pentru asigurarea unei dezvoltari durabile este necesara im-
bunatatirea calitatii vietii de care generatiile viitoare se vor putea bucura si, pe
masura ce adaptarea la stilul de viata durabil reuneste, drepturile generatiilor vii-
toare si bunastarea lor trebuie sa devina o necesitate primordiala a autoritatilor/
persoanelor de astazi.

Suicidul in randul copiilor a fost un alt subiect analizat de Avocatul Poporului pen-
tru drepturile copilului in perioada raportata. Este de mentionat ca 8 copii au de-
cedat comitand actiuni de suicid?” in primele 9 luni ale anului 2019. Desi la nivel
national exista servicii de acordare a asistentei psihologice in asemenea cazuri®®,
situatia ramane alarmanta.

in urma examinarii subiectului, au fost identificate urmitoarele cauze:

e nivelul slab de sustinere a copiilor in situatie de risc din partea parintilor;

e nivelul slab de sustinere a copiilor in situatie de risc din partea profesionis-
tilor si a autoritatilor publice;

e informarea/promovarea insuficientd a copiilor despre serviciile de asisten-
ta psihologica pentru varsta respectiva;

e reticenta membrilor adulti ai societatii la schimbarile contemporane, con-
flictul dintre generatii (intre parinti si copii);

e lipsa persoanelor de incredere in anturajul copiilor care se afla in situatii
de risc.

Avocatul Poporului pentru drepturile copilului noteaza ca statul are obligatia pri-
mordiala de a intreprinde toate actiunile posibile, in scopul asigurarii vietii copi-
lului. Tn acest context, Ombudsmanul Copilului incurajeazi autorititile s& fortifi-
ce actiunile de sensibilizare a populatiei indreptate in scopul prevenirii suicidului
in rAndul copiilor si, totodata, sa adopte o abordare holistica bazata pe interesul
superior al copilului, atunci cand vor fi dezvoltate servicii noi pe acest segment.

Astfel, evidentiem ca garantarea dreptului la viata, prin prisma Conventiei ONU
cu privire la drepturile copilului, inseamna nu doar asigurarea vietii copilului, dar
si asigurarea dezvoltarii armonioase a acestuia in calitate de membru cu drepturi
depline al societatii.

17 Scrisoarea MSMPS nr. 02/917 din 13 februarie 2019;
18 https:/www.pentruviata.md/
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Pe parcursul anului raportat, in atentia Ombudsmanului Copilului au fost multiple
cazuri care au fost examinate in baza sesizarii din oficiu (procedura ex-oficiu) in
care viata copilului a fost prejudiciata prin nerespectarea normelor de securitate
personala si sociald. Copiii raman a fi victime ale traficului rutier, ale diferitor ac-
cidente domestice, din cauza lipsei de supraveghere si a iresponsabilitatii adulti-
lor (tratament medicamentos fara prescriptia medicului, utilizarea de catre adulti
a unor substante periculoase pentru viata copilului etc.) In toate aceste cazuri
au fost expediate autoritatilor recomandari pentru intreprinderea masurilor efi-
ciente de prevenire, informare si acordarea asistentei necesare victimelor si/sau
familiei.

n context, Avocatul Poporului pentru drepturile copilului scoate in evidents ca-
zul tragic de deces al unui copil diagnosticat cu rabie Tn urma muscaturii de un
caine fara stapan?®. Potrivit informatiilor acumulate, in procesul de examinare a
cazului a fost stabilit ca copilul a fost muscat de un caine maidanez in timp ce se
intorcea de la tabara de odihna din localitatea invecinata, unde acesta participa
la activitatile recreative din perioada zilei. Copilul se afla sub tutela unei pensi-
onare care 1l crestea de mic. Evidentiem faptul ca minorul a fost adus la medicul
de familie abia dupa cateva zile de la incident, fapt care confirma iresponsabilita-
tea reprezentantului legal. De asemenea notam si neprofesionalismul lucratorilor
medicali care, desi au cunoscut despre muscatura, nu au luat in calcul probabili-
tatea infectarii cu rabie, ci au suspectat o cauza psihosomatica, fapt care a dus la
pierderea timpului de aur (4 zile), pentru trimiterea pentru consultare la medicul
psihiatru.

Cazuri de atac al cainilor fara stapan asupra copiilor sunt frecvente si au loc in
toate localitatile din tar3, in special in cele urbane, iar situatia din municipiile Chi-
sindu si Balti poate servi drept exemplu simptomatic pentru problema examinata.

Urmare a investigarii, Avocatul Poporului pentru drepturile copilului atrage aten-
tia asupra ,pericolului eminent asupra vietii si sanatatii copiilor din partea ani-
malelor fara stapan” si constata esecul autoritatilor publice locale de a intreprin-
de masuri eficiente In scopul protejarii locuitorilor si animalelor.

Precizam ca doar in Chisinau sunt mai mult de 10 mii de céini fara stapan. Datele
sunt aproximative, pentru ca autoritatile publice locale din tard nu au realizat
vreodatd o evidentd a maidanezilor. Si daca autoritatile publice municipale din
Chisindu au initiat actiuni pentru solutionarea problemei ,cainilor fara stapan”
prin crearea adaposturilor, micsorarii numarului acestora prin procedura steriliza-
rii, in municipiul Balti situatia ramane alarmanta. Aceasta situatie a fost in atentia
Ombudsmanului Copilului pe parcursul anilor 2018-2019.

n rezultatul examinarii problemei relatate au fost constatate urmatoarele lacu-
ne: nivelul slab de dezvoltare al serviciului de ecarisaj; lipsa resurselor financia-

19 https://sputnik.md/society/20190718/26900251/Ultim-or-Copilul-infectat-cu-rabie-a-
decedat-la-spital-.html




re pentru dezvoltarea serviciilor moderne pentru controlul numarului populatiei
maidanezilor; nivelul scazut de responsabilitate a promiterilor de patrupezi; lipsa
unui centru de sterilizare; nivelul scazut de informare a populatiei privind regulile
de comportament in anumite situatii de risc, toate acestea cumulativ influentea-
za negativ nivelul de siguranta al mediului in care tradiesc copiii.

Avocatul Poporului pentru drepturile copilului atentioneaza autoritatile publice
centrale si locale despre necesitatea de a implementa unele masuri urgente pen-
tru a redresa situatia creata pe acest segment, care are impact negativ asupra
asigurarii respectarii dreptului la viata si sanatate a copilului.

n contextul expus, Avocatul Poporului pentru drepturile copilului prezinti Gu-
vernului urmitoarele RECOMANDARI:

14

=

=

Reevaluarea politicilor nationale din domeniul asigurarii dreptului la viata
a copilului;

Fortificarea principiului interesului superior al copilului in special pe seg-
mentul respectarii dreptului la viata a copilului;

Crearea/Intarirea serviciilor de planificare familiala si de formare a abili-
tatilor parentale pentru cresterea si educarea copiilor;

Elaborarea politicilor sectoriale eficiente in domeniul sanatatii si al edu-
catiei, pentru a preveni graviditatea in randul fetelor minore;

Elaborarea curriculei scolare cu privire la educatia sexuala, cu statut obli-
gatoriu, Tn institutiile de invatamant de toate nivelurile, iar continutul
materialului trebuie sa fie expus in functie de specificul varstei si dezvol-
tarii copilului;

Consolidarea abilitatilor psihologilor pentru identificarea, evaluarea si
acordarea de servicii necesare copiilor care se afla in situatie de risc sui-
cidal.

Abordarea principiului de asigurare drepturilor viitoarelor generatii ca
unul fundamental pentru politicile de protectie a copilului.




DREPTUL LA SANATATE

Dreptul la ocrotirea sanatatii este un drept fundamental al persoanei strans legat
de existenta fizica si psihica, individuala si sociala a acesteia, fiind definit ca atare
in mai multe documente internationale precum Preambulul Constitutiei Orga-
nizatiei Mondiale a Sanatatii (1946), Declaratia Universala a Drepturilor Omului
(1948), Carta sociald europeana, revizuita (1996), Pactul international privind
drepturile economice, sociale si culturale si Carta drepturilor fundamentale a
Uniunii Europene.

Daca medicina contemporana defineste sanatatea ca fiind starea de normalitate
a tuturor functiilor fiziologice, mentale si emotionale ale organismului?®, potrivit
Preambulului Constitutiei Organizatiei Mondiale a Sanatatii, sinatatea reprezinta
o stare pe deplin favorabila atat fizic si mintal, cat si social, si nu doar absenta
bolilor sau a infirmitatilor, precum si capacitatea de a duce o viata productiva
social si economic, stare a carei asigurare trebuie sa constituie un deziderat al
tuturor statelor semnatare, care sunt chemate sa colaboreze pentru realizarea
acestui obiectiv??,

Actualmente, dreptul la sanatate este abordat si prin prisma prevederilor inter-
nationale, punandu-se accent pe drepturile pacientului, acestea fiind stipulate in
Carta Europeana a Drepturilor Pacientilor, care include 14 drepturi ale pacientu-
lui. Aceste drepturi sunt importante in raporturile dintre cetatenii si sistemul lor
de sanatate.

Din punct de vedere juridic, drepturile pacientului sunt definite in legislatia Repu-
blicii Moldova ca fiind drepturi derivate din drepturile fundamentale ale omului
la viata si sanatate, care includ drepturi sociale ce tin de accesibilitate, calitate si
echitate Tn obtinerea asistentei medicale, precum si drepturi individuale ce tin de
respectarea pacientului ca fiintd umana, a demnitatii si integritatii lui, realizate in
cadrul utilizarii serviciilor de sanatate.

De asemenea, este important de mentionat ca prin ratificarea Conventiei privind
drepturile omului si biomedicina, Republica Moldova si-a asumat inca o data an-
gajamentul ,de a lua masurile adecvate in scopul de a asigura accesul echitabil la
servicii de sanatate de buna calitate”.

Declaratia Universala a Drepturilor Omului arata, in articolul 25, ca fiecare per-
soana are dreptul la un nivel de trai care sa-i confere sanatate si bunastare, atat ei
cat si familiei sale, nivel de trai ce presupune hrana, imbracaminte, locuinta, ingri-
jire medicala, precum si serviciile necesare. La acestea se adauga, potrivit normei
anterior referite, dreptul la asigurare in caz de somaj, boala, invaliditate, vaduvie
si batranete, sau in celelalte cazuri de pierdere a mijloacelor de subzistenta, din

20 https:/www.who.int/
21 https:/www.who.int/
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cauze independente de vointa sa (alin.(1)). Conform aceluiasi art.25, mama si co-
pilul se bucurd de o protectie deosebita (alin.(1)) teza 1), iar copiii beneficiaza
de aceleasi drepturi, indiferent daca provin din casatorii sau din afara acestora
(alin.(1) teza a 2-a). De asemenea, art.8 al documentului international recunoaste
dreptul oricarei persoane la o satisfactie efectiva din partea instantelor juridice
nationale competente, in cazul in care este prejudiciata prin acte care ii violeaza
drepturile fundamentale (inclusiv dreptul la ocrotirea sanatatii - s.n.) recunoscu-
te prin constitutie sau lege.

In specificarea dreptului la sdnatate a copilului, un rol deosebit il are Conventia
ONU cu privire la drepturile copilului, care specifica in textul art. 24 obligatia sta-
tului de a asigura ,dreptul la sdndtate si la accesul la servicii sanitare si medicale cu
accent deosebit pe ingrijirea primard si preventivd a sdndtdtii, pe educatia sdndtdtii
publice si pe diminuarea mortalitdtii infantile. De asemenea statul are obligatia de a
lua mdsuri pentru abolirea practicilor traditionale nocive”?2.

Ombudsmanul Copilului interpreteaza dreptul copilului la sanatate, astfel cum
este definit la articolul 24, ca un drept incluziv, extinzandu-se nu numai la pre-
venirea in timp util si adecvata, promovarea sanatatii, asigurarea serviciilor cura-
tive, de reabilitare si paliative, dar si la dreptul de a creste si de a se dezvolta la
maximum potential si sa traiasca in conditii care sa le permita sa atinga cel mai
Tnalt standard de sanatate prin implementarea de programe care se adreseaza
factorilor determinanti ai sanatatii.

In contextul interpretirii oferite de Conventia ONU cu privire la drepturile co-
pilului sunt definite 3 tipuri de obligatii, pe segmentul dreptului la sanatate, care
urmeaza a fi indeplinite de catre stat, in spetd: de a respecta, de a proteja si de a
ndeplini. In contextul obligatiilor enuntate, Avocatul Poporului pentru dreptu-
rile copilului delimiteaza cateva actiuni concrete, care urmeaza a fi indeplinite de
catre autoritatile publice, pentru a se considera adecvata realizarea dreptului la
sanatate a copilului:

e Revizuirea politicilor nationale si a cadrului juridic in domeniul de asigurare
a dreptului la sanatate a copilului;

e Asigurarea unei acoperiri universale cu serviciilor de sanatate primara de ca-
litate, inclusiv prevenirea maladiilor si promovarea sanatatii si modului sana-
tos de viata, servicii de ingrijire si tratament si asigurarea cu medicamente;

e Asigurarea unei comunicari eficiente dintre medic si pacient (copil) sau re-
prezentatii legali ai acestuia;

e Dezvoltarea, implementarea, monitorizarea si evaluarea politicilor si a pla-

nurilor bugetate de actiuni care constituie o abordare bazata pe drepturile
omului pentru realizarea dreptului la sanatate al copiilor.

22 https:/drepturilecopilului.md/files/publications/CDC_2005_final.pdf
2% https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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in procesul de monitorizare a dreptului la sinitate pentru anul 2019, Ombuds-
manul Copiilor a analizat compatibilitatea legislatiei nationale cu standardele in-
ternationale si nivelul de indeplinire a actiunilor antepuse, de catre autoritatile
publice centrale si locale. In legislatia national3, dreptul la sanatate se regiseste
in cadrul art. 36, 37 alin. (1), (3) si (4), art. 47, alin. (1) si art. 50, alin. (4) din Con-
stitutia Republicii Moldova?, art. 4, alin. (4) si (5), art. 15 si art. 29, alin. (2) din
Legea nr. 338 din 15 decembrie 1994 si art. 5, alin. (2), pct. 12) din Legea nr. 10
din 3februarie 2009 privind supravegherea de stat a sanatatii publice.

Astfel, In urma efectuarii expertizei de compatibilitate, Avocatul Poporului pen-
tru drepturile copilului constata ca in domeniul sanatatii cadrul legal national
este partial compatibil cu standardele internationale din domeniu. Mai mult,
acesta nu reuseste sa acopere toate aspectele asupra carora se expune artico-
lul 24 din Conventia ONU cu privire la drepturile copilului si prevede in mare
parte doar norme cu privire la asigurarea sanatatii copilului. De asemenea, Avo-
catul Poporului pentru drepturile copilului conchide ca autoritatile publice na-
tionale, nu au reusit sa atinga un prag satisfacator de indeplinire a actiunilor
indicate si constata cu regret ca institutiile guvernamentale nu au examinat si
nu au realizat recomandarile sale anterioare expuse in rapoartele anuale pre-
cedente in capitolele consacrate dreptului la sanatate si reitereaza importanta
indeplinirii acestora.

In circumstantele actuale, Ombudsmanul Copilului prezinta situatia respectarii
dreptului la sanatate a copilului pe segmentul ingrijirilor paliative in anul 2019.
in Republica Moldova la momentul actual sunt peste 500 de copii care necesit3
ingrijiri paliative. Ingrijirea paliativa este tipul de serviciu care poate ajuta copiii si
adolescentii care traiesc cu multe boli grave, inclusiv tulburari genetice, cancer,
tulburari neurologice, afectiuni cardiace si pulmonare si altele. ingrijirea paliativa
este importanta pentru copiii la orice varsta sau stadiu de boala grava. Poate in-
cepe cat mai curand pe masura ce inveti despre boala copilului tdu. Aceasta poa-
te ajuta la prevenirea simptomelor si la alinarea durerii fizice. Astfel, in perioada
anului 2019, Oficiul Avocatului Poporului a elaborat Raportul Tematic cu privire
la implementarea de catre Republica Moldova a prevederilor rezolutiei cu privire
la consolidarea ingrijirilor paliative ca o componentad a tratamentelor integrate
pe parcursul vietii?s. Tn procesul monitorizirii si analizei datelor obtinute au fost
constatate urmatoarele aspecte problematice:

e MSMPS mentioneaza ca spitalele raionale interneaza pacienti cu probleme
de ingrijire In sectiile de pediatrie din raion, la necesitate. Totusi, in cadrul
studiului a fost determinat ca in cadrul institutiilor medico-sanitare spitali-
cesti raionale nu se presteaza servicii de Ingrijiri paliative pentru copii.

e Managerii institutiilor au mentionat ca finantare separata pentru copii in
ingrijiri paliative nu exista, iar CNAM-ul contracteaza serviciile pentru in-

24 http:/www.parlament.md/CadrullLegal/Constitution/tabid/151/language/ro-RO/Default.aspx
25 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_PALIATIVE.pdf
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grijiri paliative, fara o delimitare dintre maturi si copii si nu existd o modali-
tate de calculare a necesitatilor si consumabilelor pentru copiii in paliatie.

e Totodat3, a fost invocata si situatia de lipsa a echipei interdisciplinare spe-
cial create si instruite pentru ingrijiri paliative la copii, existand doar asis-
tenta oferita in cadrul Institutului Oncologic.

e De asemenea s-a constatat ca nici o institutie spitaliceasca nu are angajat
psiholog specializat in paliatie pediatrica?®.

Ombudsmanul Copilului precizeaza ca, in contextul ingrijirilor paliative ale copii-
lor, in calitate de grup special care necesita a fi protejat, problema comoditatii si
accesibilitatii serviciilor date este una stringenta. Astfel, cand un copil este grav
bolnav, fiecare membru al familiei este afectat. De aceea, este important ca, pe
langa grija calitativa oferita copilului, asistenta necesara sa fie acordata si familiei,
in calitate de cel mai apropiat si de incredere cerc al copilului.

Studiul a constatat ca in Republica Moldova asistenta paliativa pediatrica practic
nu exista, decat in cadrul unei sectii specializate la Institutul Oncologic. Sunt
prevazute paturi si in protocolul clinic pentru paliatia copilului oncologic, Tnsa
nu este nici o prevedere normativa si posibilitate pentru asistenta paliativa a
copiilor cu stari neoncologice. Copiii in stari grave, care necesita ingrijire paliativa
sunt spitalizati in spitalele pediatrice cu profil general, in sectia terapie intensiva
sau boli cronice, pentru perioade indelungate, conform necesitatilor vitale, fiind
conectati la aparate de mentinere a vietii. Ins3, pana in prezent, nu este dezvol-
tat un mecanism de calculare si finantare a acestor cazuri, CNAM refuzand sa
le achite. Astfel, spitalele sunt impuse de a acoperi aceste cheltuieli enorme din
propriile fonduri, ceea ce afecteaza accesul si calitatea serviciilor medicale nece-
sare altor copii internati in aceste institutii, inclusiv accesul la echipamentele de
terapie intensiva care sunt blocate luni si chiar ani in sir de copiii aflati in stari ire-
versibile. In tard nu sunt resurse umane suficiente specializate in acest domeniu.

In concluzia celor enuntate, Ombudsmanul Copilului considerd c3 autoritatile
publice centrale nu au depus eforturi suficiente pentru dezvoltarea serviciului
de ingrijiri paliative la copii, motiv din care acesta nu poate atinge standardele
internationale de calitate din domeniul protectiei copiilor.

Un alt aspect al dreptului la sdnatate a copilului, examinat de Avocatul Poporu-
lui pentru drepturile copilului pe parcursul perioadei raportate, a fost acordarea
asistentei medicale copiilor fdara acordul pdrintilor sau in cazul refuzului pdrintelui
la asistentd medicald, problema abordata de autoritati si de persoane fizice in
mai multe adresari catre Ombudsmanul Copilului. Refuzul parintelui la asistenta
medicala reprezinta pentru moment una din dilemele cele mai grele ale eticii si
jurisprudentei medicale. Astfel, desi la momentul actual Legea nr. 338 din 15de-
cembrie 1994 privind drepturile copilului la art. 4, alin. (4) prevede ca in cazul
in care ,pdrintii refuza asistenta medicalda pentru copilul bolnav, aceasta se acorda

26 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_PALIATIVE.pdf
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contrar vointei lor, la decizia consiliului de medici, luatd in prezenta reprezentantului
puterii?””, problema la nivel practic nu este solutionata.

in procedura de examinare a Avocatului Poporului pentru drepturile copilului s-a
aflat cazul copilului care, din cauza starii de sanatate, avea nevoie de o interven-
tie chirurgicala, iar mama copilului nu permitea efectuarea procedurii medicale.
Dualitatea si complexitatea situatiei au survenit din cauza faptului ca lucratorii
medicali si persoanele responsabile de protectia drepturilor copilului, implicate in
examinarea cazului dat au interpretat norma prestabilita in art. 4, alin. (4) din Le-
gea indicata din perspectiva ingusta, afirmand ca aceasta se aplica doar in situatii
de extrema necesitate si cand copilul este ,intre viata si moarte”. Ombudsmanul
Copilului considera aceasta interpretare eronata si care ingusteaza efectul legii
or, art. 4, alin (4) din Legea nr. 338/1994 privind drepturile copilului prevede clar
,»...refuzd asistenta medicald pentru copilul bolnav..”, fara a face o distinctie asupra
gravitatii problemei.

In aceasts ordine de idei, Avocatul Poporului pentru drepturile copilului prezint3
opinia sa asupra conflictului de interes in ceea ce priveste consimtamantulu pa-
rintilor/reprezentantilor legali, la asistenta medicald pentru copiii bolnavi si indica
faptul ca, desi in conformitate cu standardele internationale si nationale, forta
opiniei copilului are o pondere mai scazuta fata de cea a parintilor sai, opinia
copilului nu poate fi neglijata. Existd mai multe motive intemeiate pentru aceasta
prezumptie, de a pastra anume parintilor aceasta autonomie si confidentialitate
familiala. Tn primul rand, deoarece majoritatea parintilor au grija de copiii lor si
anume ei vor fi de obicei mai bine situati decat altii sa inteleaga nevoile unice ale
copiilor lor, sa constientizeze ce este mai bine pentru copiii lor si vor lua decizii
care sunt benefice pentru ei. In al doilea rand, interesele altor membri de familie
pot fi uneori in conflict si unii membri ai familiei pot fi supusi unor presiuni gene-
rate de prejudicii, ca urmare a acestor decizii. Parintii sunt adesea mai bine situati
decat altii din afara familiei pentru a cantari interesele concurente ale copilului in
luarea unei decizii finale. In al treilea rand, parintilor ar trebui sa li se permits s
creasca copiii lor dupa propriile standarde si valori alese si sa le transmita copiilor
lor. In cele din urma, familia trebuie sa aib3 suficient spatiu si libertate de intruzi-
une din partea tertilor.

Cu toate acestea, autoritatea parinteasca nu este si nu poate fi absoluta si cand
un parinte intreprinde actiuni contrare interesului superior al unui copil, statul
poate interveni. Doctrina ,parens patriae”?® sustine ca statul poate actiona ca un
Lparinte-surogat” atunci cand este necesar pentru a proteja viata si sanatatea ce-
lor care nu pot avea grija de ei insisi, in special copiii. Actionand in scopul protec-
tiei interesului general pentru starea de bine a copilului, statul ca ,parens patriae”
poate restrictiona puterea de discretie a parintilor in scopul protectiei interesului
superior al copilului.

27 http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
28 https:/onlinelibrary.wiley.com/doi/abs/10.1111/j.1440-1754.2005.00643.x




O alta problema examinatd de Avocatul Poporului pentru drepturile copilului a
fost vaccinarea obligatorie a copiilor, subiect oglindit si in perioadele precedente
ale exercitarii mandatului sau de activitate. In perioada monitorizat3, la compar-
timentul analizat au fost deduse urmatoarele aspecte problematice:

e informarea insuficienta privind beneficiile vaccinarii;

e calitatea dubioasa a vaccinurilor si lipsa de siguranta a serviciilor medicale
acordate in caz de complicatii in urma vaccinarii, conform opiniei parintilor
care sesizeaza Ombudsmanul Copilului;

e comunicarea defectuoasa intre cadrele medicale si parinti/reprezentanti
legali ai copilului;

Problema a fost analizata in repetate randuri de mai multe autoritati, iar, la data
de 30 octombrie 2018, Curtea Constitutionala s-a expus cu privire la constitu-
tionalitatea prevederilor din Legea nr. 10 din 3 februarie 2009 privind suprave-
gherea de stat a sanatatii publice si din Programul national de imunizari pentru
anii 2016 - 2020, aprobat prin Hotararea Guvernului nr. 1113 din 6 octombrie
2016%, stabilind ca prevederile respective sunt constitutionale.

In opinia Ombudsmanului Copilului, problema abordata nu a fost solutionat3, iar
dilema rezida in obligativitatea vaccindrii si lipsa mecanismului de responsabilizare
a pdrintilor/reprezentantilor legali. in Opinia sa prezentat3 in Curtea Constitutio-
nald, Avocatul Poporului pentru drepturile copilului a mentionat ca orice stat are
obligatia de a adopta politici eficiente privind securitatea sanatatii cetatenilor sai,
iar cetatenii sunt obligati sa o respecte, inclusiv in domeniul vaccinarii. Concomi-
tent, statul trebuie sa garanteze cetatenilor siguranta privind calitatea vaccinului
si asumarea raspunderii in situatiile de risc care pot surveni postvaccinare.

Astfel, pe de o parte, statul prin prisma prevederilor art. 52, alin. (6) din Legea
10/2009 ,admiterea copiilor in colectivitdti si institutii educationale si de recreere
este conditionatd de faptul vaccindrii lor profilactice sistematice®”, prevede obligati-
vitatea vaccinarii copiilor si, totodata, nu instituie un mecanism de constrangere
pentru parintii care refuzi aceasts procedurs. in aceasts ordine de idei, Ombudsma-
nul Copilului mentioneaza ca in materia respectarii dreptului la sdnatate a copilu-
lui, pe segmentul vaccinarii obligatorii, pentru specialistii din domeniul drepturi-
lor copilului sunt imperative doua aspecte.

Consimtamantul, care este principiul prin care indivizii trebuie sa acorde permi-
siunea lor inainte de a accepta un medic, o interventie sau o procedura. Conform
legilor si reglementarilor in vigoare, in majoritatea tarilor, inclusiv Republica Mol-
dova, consimtamantul este necesar pentru o serie de interventii medicale sau
proceduri, de la un simplu test de sidnge la procedura de transplant a unui organ,
inclusiv vaccinarile. In doar foarte putine circumstante bine descrise, cum ar fi si-
tuatiile de urgenta in timpul vietii, pot fi consimtite unele exceptii de la preluarea

2% http:/www.constcourt.md/ccdocview.php?tip=hotariri&docid=674&I=ro
30 http:/www.legis.md/cautare/getResults?doc_id=106570&lang=ro
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consimtamantului. Consimtamantul deriva din principiul autonomiei si constituie
o parte importanta a eticii medicale si de sanatate publica. Pentru ca consimta-
mantul sa fie valabil, acesta trebuie informat, inteles si voluntar, iar persoana care
consimte trebuie sa aiba capacitatea de a lua decizia.

Al doilea aspect din sfera vaccinarii pe segmentul protectiei drepturilor copilului
este acordul, aceasta notiune se refera la procesul implicarii copiilor la luarea
deciziilor referitoare la vaccinare (sau alte interventii medicale). Acordul nu este
reglementat in lege ca si consimtamantul si, astfel, este calificat drept o obliga-
tie morala, imperativd domeniului protectiei copilului, strans legatd de bunele
practici in abordarea pacientilor. Dreptul international ofera un sprijin puternic
pentru drepturile copiilor de a participa la decizii despre sanatatea si ingrijirea
sanatatii lor si, de asemenea, in planificarea si furnizarea serviciilor de sanatate
relevante.

Totodata, Avocatul Poporului pentru drepturile copilului noteaza ca in cazul prin-
cipiilor bazate pe concepte despre vaccinuri ca bun public, sau privind obiecti-
vele de sanatate publica de eliminare a bolilor si controlul focarelor, statul poate
identifica unul sau mai multe vaccinuri, pentru a le include intr-un act legislativ
ca fiind obligatorii, astfel excluzdnd necesitatea acordarii consimtamantului. La
moment, din cauza faptului ca este necesar consimtamantul obligatoriu, vaccina-
rea depinde de natura juridica a regulii prestabilite. Or, odata ce vaccinarea este
obligatorie si legiuitorul va stabili concret in lege lista unor vaccinuri obligatorii
si conditiile in care acestea pot fi administrate, consimtamantul poate sa nu fie
necesar.

Aceasta teorie rezida din faptul ca, actualmente, politica vaccinarii in Republica
Moldova este bazata pe o lege soft care, desi instituie obligativitatea vaccinarii,
nu ofera parghiile necesare pentru implementarea sa, unica restrictie prevazuta
de lege fiind interzicerea admiterii in colectivitdti. Astfel, statul nu reuseste la mo-
ment sa instituie un mecanism bine definit de asigurare a dreptului la sanatate
a copilului, bazat pe principiile Conventiei ONU cu privire la drepturile copilului.

in contextul respectirii dreptului la sanatate a copilului, Avocatul Poporului pen-
tru drepturile copilului face trimitere la Raportul sau anual din 2018 privind res-
pectarea drepturilor copilului in Republica Moldova®! si readuce in atentia auto-
ritatilor publice problema respectarii dreptului la sanatate a copiilor care suferd
de boli rare. O boala rara este considerata orice maladie care afecteaza mai putin
de 1 din 2000 de persoane. In prezent, sunt recunoscute in jur de 6000-6000 de
boli rare, iar circa 350 milioane de oameni de pe glob sufera de aceasta®. Circa
75 % din persoanele diagnosticate cu boli rare sunt copii.

Potrivit datelor Organizatiei Mondiale a Sanatatii, in tarile Uniunii Europene sunt
36 de milioane de oameni care sufera de boli rare. Conform informatiilor oficiale

31 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_2018_final.pdf
32 http:/www.euro.who.int/en/countries/republic-of-moldova
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oferite de Ministerul Sanatatii, Muncii si Protectiei Sociale®3, in Republica Mol-
dova este dezvoltata Lista Bolilor Rare, fiind gestionata de Centrul de Sanatate
a Reproducerii si Genetica Medicala din cadrul Institutului Mamei si Copilului®4,
fiind completata in functie de cazuistica practicad. Numarul total al pacientilor
inclusi in Lista bolilor rare, aflati in evidenta acestui Centru, constituie 800 de
pacienti, cu peste 20 de afectiuni clinice.

Avocatul Poporului pentru drepturile copilului a avut in examinare cateva cazuri
in care a fost invocata incalcarea dreptului la ocrotirea sanatatii, prin neacordarea
tratamentului personalizat, in cazul unei boli rare. In anul 2018, pentru trata-
mentul pacientilor cu boli rare, MSMPS a alocat din buget suma de 12 710 mii
lei®>, ceea ce constituie o suma foarte mica, raportata fiind la numarul de cazuri
identificate. Totodat3, trebuie de luat in consideratie calitatea vietii familiilor cu
copii diagnosticati cu boli rare, care are de suferit, intrucat acestea sunt puse in
situatia de a procura din cont propriu medicatia necesara, consumabilele, s.a.
n opinia parintilor, autorititile trebuie si atrags o atentie sporit3 la incluziunea
sociala si educationala a acestor copii.

n rezultatul investigarii subiectului, Ombudsmanul Copilului a constatat o im-
plicare neinsemnata in diagnosticarea, tratamentul, suportul si ingrijirile oferite
copiilor care sufera de boli rare si familiilor acestora. Cu alte cuvinte, copiii cu boli
rare in Republica Moldova, in mare parte, nu sunt diagnosticati corect, nu dispun
de tratamentul necesar, de ingrijire adecvata si nici de incluziune sociala.

A fost constatat si faptul ca medicii de familie nu sunt suficient de bine pregatiti,
pentru a depista la timp simptomele unei boli rare, iar diagnosticarea tardiva a
acestor maladii duce la dizabilitate severa, ceea ce implica ulterior costuri supli-
mentare din partea statului, acest fenomen este una din cauzele care sporesc
rata mortalitatii infantile.

De cele mai multe ori, copiii sunt diagnosticati cu o boala rara, tarziu si in afara
tarii, la clinicile private de peste hotare, ,copiii cu boli genetice rare sunt in afara
sistemului in Republica Moldova’, iar cheltuielile financiare pentru deplasare si ser-
viciile de diagnosticare, in cele mai dese cazuri, sunt suportate de catre familie.

Respectarea dreptului la viata, sanatate si dezvoltare a copiilor ndscuti prema-
tur a fost din nou in atentia Avocatului Poporului pentru drepturile copilului in
perioada raportati. in Raportul privind respectarea drepturilor copilului in anul
2018, a fost tratat acest subiect, mentionandu-se constatarile si recomandarile
de rigoare adresate autoritatilor publice pentru redresarea situatiei. Ca si in ra-
portul precedent, Ombudsmanul Copilului apreciaza efortul autoritatilor publice
pentru masurile intreprinse care au avut un impact pozitiv pe acest segment,
totusi indica asupra unor neajunsuri sesizate in anul raportat, precizand calitatea

33 https:/msmps.gov.md/
34 https:/www.mama-copilul.md/
35 https:/msmps.gov.md/
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joasa a consumabilelor (seringi, catetere intravenoase, sonde gastrice, scutece
sterile pentru manipulatii si cAmp steril etc.) insuficienta echipamentului special,
inclusiv ambulante specializate pentru transportarea copiilor, problema acuta in
cazul transportarii acestora din teritoriul tarii la institutia medicala de nivel natio-
nal Centrul Mamei si Copilului din municipiul Chisindu. Petentii — parinti, medicii
si reprezentantii A.O. ,Vitae”, au mentionat ca nivelul scazut al calitatii produselor
medicale din spitale este cauzat de procedura de achizitii publice bazata pe prin-
cipiul ,cel mai muc pret”. In rezultat, sunt aduse in folosinta produse de calitate
joasa si nu se tine cont de faptul ca calitatea cazuta a acestor produse provoaca
suferinte nejustificate micilor pacienti. Ombudsmanul Copilului noteaza ca pro-
bleme expuse mai sus sunt valabile atat pentru copiii ndascuti prematur, cat si
pentru nou-nascutii cu probleme de sanatate.

Un alt aspect analizat de Avocatul Poporului pentru drepturile copilului a fost
consumul de cdtre copii de alcool, produse de tutungerie si substante narcotice,
problema preluata din mai multe apeluri de Telefonul de incredere al Copilului
(080011116) din cadrul Oficiului Avocatului Poporului. Ombudsmanul Copilului
remarca faptul ca politicile adoptate la moment pentru combaterea intrebuintarii
alcoolului si produselor de tutungerie sunt neeficiente si nu corespund realitati-
lor. Numarul copiilor care consuma substante narcotice, bauturi alcoolice si pro-
duse de tutungerie este in creste constanta, iar diversificarea produselor nocive
duce la o agravare si mai mare a problemei. La momentul actual, situatia a ajuns
la nivelul la care nu mai poate fi controlata nici de parinti, profesori sau autori-
tati, iar factorii de decizie nu reusesc sa aplaneze situatia. Din spusele parintilor
si cadrelor didactice, copiii au ajuns sa fumeze chiar in timpul orelor de curs, iar
pentru a cumpara un pachet de tigari si substante narcotice sunt gata sa se lip-
seasca de banii pentru pranz sau pentru transport.

Progresarea acestor adictii duce la faptul ca unii copii au grave probleme de sana-
tate, sunt subdezvoltati, nu reusesc sa insuseasca materialul de studii, participa
la actiuni ilegale, vagabondeazi etc. in aceasts ordine de idei, Ombudsmanul Co-
pilului iIndeamna autoritatile din domeniu sanatati sa fortifice actiunile de preve-
nire si stopare a raspandirii viciilor date in randul copiilor.

in urma procesului de monitorizare a respectdrii dreptului la sdndtate, au fost iden-
tificate urmadtoarele probleme:

o Legea nr. 338/1994 privind drepturile copilului este un act legislativ care
nu corespunde realitatilor actuale si nu se raliaza la prevederile specifice
dreptului la sdnatate a copilului stabilite in articolul 24 din Conventia ONU
cu privire la drepturile copilului;

e Interpretarea de catre autoritatile publice a principiului ,interesului superior
al copilului”, stipulat in Conventia ONU cu privire la drepturile copilului pe
segmentul dreptului la sdnatate, este una ambigua, segmentara si lacunara;

e Nivelul scazut de cunostinte teoretice al lucratorilor medicali in domeniul
protectiei drepturilor copilului duce la consecinte grave, inclusiv la tergi-
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versarea interventiilor necesare in timp util, ceea ce se poate solda chiar cu
decesul copilului;

e Nivelul slab de constientizare a responsabilitatilor parintilor in raport cu

protectia dreptului la sanatate a copilului.

in concluzie, Avocatul Poporului pentru drepturile copilului insistd asupra faptului
cd autoritdtile urmeaza sa intreprinda mdsuri concludente intru definirea interesu-

lui superior al copilului pe segmentul respectadrii dreptului la sdndtate si s modifice
cadrul normativ relevant domeniului de protectie a copilului.

RECOMANDARI:

Ministerul Sanatatii, Muncii si Protectiei Sociale:

24

=

=

=

=

va modifica cadrul legislativ din domeniul dreptului la sanatate prin ra-
cordarea la standardele prestabilite in articolul 24 din Conventia ONU
cu privire la drepturile copilului;

va consolida mecanismul de protectie a copiilor cu boli rare, serviciile de

boli rare;

va intensifica promovarea imunizarii, in scopul de a convinge parintii re-
feritor la beneficiile vaccinarii;

va asigura, prin institutiile subordonate, monitorizarea starii de sanatate
a copiilor in perioadele pre- si postvaccinare;

Va promova activ politicile antitutun, antialcool si antidrog in randul co-
piilor;

va fortifica mecanismul de informare a populatiei, astfel asigurand drep-
tul pacientului la informare;

va consolida sistemul de protectie a drepturilor copiilor care se afla in
paliatie:

va revizui mecanismul de finantare pentru contractarea institutiilor spi-
talicesti pediatrice pentru asistenta paliativa oferita copiilor cu maladii
incurabile neoncologice, spitalizati permanent, dependenti de aparate
medicale pentru mentinerea functiilor vitale;

va organiza sectii de asistenta paliativa pentru copii in spitale, inclusiv
pentru cei neoncologici aflati in paliatie (in spitalele pediatrice), cu pre-
gatirea adecvata a personalului specializat, atadt medical, cat si nonme-
dical;

va promova crearea si va sustine dezvoltarea unor institutii de tip ho-
spice (inclusiv pentru copii), conform recomandarilor internationale cu
revederea mecanismului de finantare a acestora.




DREPTUL LA FAMILIE S| PROTECTIA COPIILOR
RAMASI FARA OCROTIRE PARINTEASCA

Consacrat in cadrul articolelor 9, 10 si 20 din Conventia ONU cu privire la drep-
turile copilului, dreptul la familie reprezinta fundamentul de baza pentru buna
dezvoltare a copilului.

Astfel, Conventia stabileste obligatia statului ,,de a veghea ca nici un copil sd nu fie
separat de pdrintii sdi impotriva vointei lor, cu exceptia situatiei in care autoritdtile
competente decid, sub rezerva revizuirii judiciare si in conformitate cu legile si proce-
durile aplicabile cd aceastd separare este necesard, in interesul superior al copilului...
orice copil care este, temporar sau definitiv, lipsit de mediul sdu familial, sau care, Tn
propriul sdu interes, nu poate fi ldsat in acest mediu, are dreptul la protectie si ajutor
special din partea statului®®”.

La nivel national, dreptul copilului la familie este garantat de art. 48, 49 din Consti-
tutia Republicii Moldova®’, Codul Familiei si cap. lll al Legii nr. 338 din 15 decembrie
1994 privind drepturile copilului®. Analizand compatibilitatea legislatiei nationale la
standardele internationale, se evidentiaza o corespundere partiala a normelor juridi-
ce enuntate astfel, autoritatile nationale urmeaza sa racordeze prevederile presta-
bilite din domeniu protectiei dreptului copilului la familie la normele internationale.

In calitate de reprezentant al copiilor in fata autoritatilor publice, Avocatul Popo-
rului pentru drepturile copilului a intrebat copiii cum percep ei realizarea drep-
tului la familie si protectia copiilor ramasi fara ocrotire parinteasca si prezinta in
continuare cateva din opiniile lor despre subiectul cercetat:

Imi vreau parintii acasa;

Tata nu locuieste cu noi;

Bunicii m-au crescut de mic;

Cand voi fi mare nu-mi voi lasa copiii;
e \reau ca surioara mea mai mica sa locuiasca cu noi;

in perioada anului 2019, Avocatul Poporului pentru drepturile copilului a elabo-
rat Raportul Tematic privind ,,Monitorizarea respectdrii drepturilor copiilor rdmasi
fdrd ocrotire pdrinteascd”. Scopul Raportului Tematic a fost monitorizarea imple-
mentarii Conventiei ONU privind drepturile copilului in Republica Moldova, pen-
tru a determina problemele existente la nivel de sistem in asigurarea unei asis-
tente adecvate categoriilor de copii aflati in situatie de risc si a identifica riscurile
majore existente privind incilcarea drepturilor copilului. in cadrul procesului de
monitorizare au fost depistate urmatoarele aspecte problematice:

3¢ https:/www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx
7 https:/www.legis.md/cautare/getResults?doc_id=111918&lang=ro
38 https:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
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Atitudine discriminatorie din partea societatii. Conform datelor acumulate,
se constata ca copiii ramasi fara ocrotire parinteasca se confrunta cu proble-
me de incluziune sociald, au multe probleme de ordin psihologic, frustrari,
neincredere n sine, tendinta spre autoizolare etc. De asemenea, situatia este
acutizata si din cauza lipsei de specialisti in domeniul reabilitarii psihologice
care ar putea oferi acestor copii o ghidare in procesul de incluziune social3;

Probleme de sanatate. Plecand la munca peste hotare, parintii parasesc copiii
in scopul unui beneficiu material, lasandu-i in seama buneilor, rudelor, priete-
nilor sau chiar in seama lor insisi atunci cand raman singuri. Insa plecarea pa-
rintilor este urmata, de cele mai mute ori, de o schimbare radicald a mediului
si a conditiilor de viata ale copiilor ramasi in tara. Aceasta situatie implica in-
treruperea vietii obisnuite si schimbarea ambientului confortabil, facandu-i pe
copii sa sufere din cauza lipsei casei, a familiei, iar aceasta ii pune sub povara
unei incarcaturi emotionale puternice;

Riscul abordarii unui comportament deviant. Pe parcursul perioadei de dezvolta-
re si de socializare, din cauza modului de viat3, lipsei de afectiune si problemelor
psihologice pe care le au, copiii pot fi supusi riscului de a fi influentati in initierea
unor comportamente nocive, cu risc marit pentru starea lor de sanatate, cum ar
fi utilizarea alcoolului, fumatului, consumului de droguri etc. In special, prezint3
pericol cazurile in care se stabileste un contact insuficient dintre copil si persoana
in a carei grija a ramas. Astfel de situatii pot fi urmare a diferitor cauze precum:
copiii raman in grija unor persoane in etate, lipsa de timp a unicului parinte ramas,
copilul a rdmas cu o persoana strdina care nu manifesta afectiune si interes fata
de el. Drept urmare, in lipsa monitorizarii din partea adultilor, se pot dezvolta
unele comportamente nocive ale copiilor. Anume absenta controlului din partea
parintilor 1i poate motiva pe minori sa adopte comportamente vicioase. Acesti
copii sunt mult mai usor de manipulat si cad frecvent sub influenta unor persoane
adulte cu comportament delincvent, care ii atrag in activitati ilegale;

incalcarea drepturilor copiilor cu dizabilititi severe. Respondentii au remar-
cat frecvent ca la nivel national nu exista posibilitati pentru ingrijirea adecvata
a copiilor cu dizabilitati ramasi fara ocrotire parinteasca, care au probleme
serioase in plasament.

Randamentul scazut al incadrarii educationale a copiilor ramasi fara ocrotire
parinteasca. Multi parinti si copii nu isi cunosc drepturile, nu cunosc prevede-
rile privind asigurarea financiara a copiilor care invata, consacrate in Normele
provizorii de cheltuieli in bani pentru elevii (studentii) orfani si cei aflati sub tuteld/
curateld din scolile profesionale si de meserii, institutiile de invdtamdnt mediu de
specialitate si superior universitar, scolile de tip internat si casele de copii, aprobate
prin Hotararea de Guvern nr.870 din 28 iulie 2014. Pentru aceasta categorie de
copii exista oportunitati reduse de instruire (profesionalizare), numar limitat de
posibilitati de calificare oferite de Agentia pentru Ocuparea Fortei de Munc3;

Gradul sporit de vulnerabilitate a persoanelor orfane care au implinit varsta
de 18 ani. Multe dintre aceste persoane nu au conditii elementare pentru
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viata independenta, spatiu locativ, surse financiare pentru supravietuire. Mai
mult chiar, in cazul in care acesti copii (adolescenti) sunt incadrati in studii
profesionale, le este oprita plata indemnizatiei (1400 lei), fapt de care sunt
indignati tutorii si APP in a caror grija sunt copiii. Totodata, un impediment
considerabil in protectia persoanelor orfane care au implinit varsta de 18 ani
o reprezinta lipsa de acces la locuinta, problema analizata si de raportorul
special al Consiliului Europei, Djuna Mijatovic, in cadrul Raportului Special al
Consiliului Europei privind dreptul la locuinte accesibile®. Astfel, desi legisla-
tia prevede obligatia statului de a asigura copiii orfani, care au iesit din siste-
mul rezidential cu locuinte, situatia la nivel practic nu corespunde normelor
legislative stipulate. Avocatul Poporului pentru drepturile copilului noteaza
ca autoritatile competente isi neglijeaza atributiile directe din acest domeniu.

In aceasta ordine de idei evidentiem faptul ca autorititile nationale nu au reusit s3
acorde o protectie eficienta copiilor care au ramas fara ocrotire parinteasca. Om-
budsmanul Copilului Tncurajeaza statul sa utilizeze pe larg standardele si principiile
privind drepturile copilului din Conventie si alte instrumente internationale pentru
drepturile omului, pe segmentul copiilor ramasi fara ocrotire parinteasca, pentru
a ghida comportamentul, actiunile, politicile si programele, in special: nediscrimi-
narea; interesul superior al copilului; dreptul la viata, supravietuire si dezvoltare;
dreptul de a fi ascultat si luat in considerare; si dreptul copilului de a fi ghidat in
exercitarea drepturilor sale de catre ingrijitori, parinti si membri ai comunitatii, in
conformitate cu capacitatile de evolutie ale copilului lipsit de ocrotire parinteasca.

Avocatul Poporului pentru drepturile copilului considera ca strategiile si initia-
tivele adoptate la moment nu au o abordare centratad pe drepturile, necesitatile
si interesele copilului si nu Tndeplinesc criteriile principale pentru a corespunde
bunelor practici din domeniul protectiei copiilor lipsiti de ingrijirea parinteasca,
indiferent de contextul adoptarii. Copiii fard parinti sunt adesea neincrezatori
in interventia adultilor in viata lor. Tratamentul lor abuziv, admis de catre adulti
in societate, 1i determina sa nu doreasca sa renunte la autonomia lor, castigata,
desi limitata. Politicile adoptate de catre stat trebuie sa ia in consideratie si par-
ticularitatile de dezvoltare a copilului, punctele forte ale copiilor si contributiile
pozitive pe care le aduc copiii la propria lor supravietuire si dezvoltare si pe cea
a semenilor, familiilor si comunitatilor lor. Aplicarea acestei abordari nu este doar
un imperativ moral si legal, ci si cea mai adecvata abordare pentru identificarea si
implementarea solutiilor durabile pentru copiii separati de parinti.

O alta problema examinata de Ombudsmanul Copilului in perioada anului 2019 a
fost procesul de dezinstitutionalizare a copiilor care se afld in Centrele de plasament
temporar pentru copii Orhei si Hdncesti si incluziunea acestora in mediul familial.
Desi aspectul respectiv a fost abordat de Ombudsmanul Copilului inca in perioa-
da anului 2017 in Raportul tematic privind ,Evaluarea situatiei copiilor plasati in

%% https:/www.coe.int/en/web/commissioner/-/the-right-to-affordable-housing-europe-s-
neglected-duty
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casele-internat pentru copii cu deficiente mintale Orhei si Hancesti in proces de
dezinstitutionalizare®®”, situatia nu a cunoscut careva schimbari esentiale.

Este de remarcat faptul ca, in conformitate cu datele prezentate de Ministerul
Muncii, Sanatatii si Protectiei Sociale,** numarul copiilor care sunt plasati in Cen-
trele de plasament temporar Orhei si Hancesti este net inferior fata de numarul
persoanelor adulte care se afla acolo.

Institutia de plasament Adulti

Centrul de plasament Orhei 35 (baieti) 162

Centrul de plasament Hancesti 30 (fete) 219

Astfel, Ombudsmanul Copilului remarca ca in institutia predestinatd plasamen-
tului copiilor cu dizabilitati severe se afld la moment un numar mult mai mare
de maturi decat de copii, fapt ce contravine Recomandarilor internationale*? din
domeniul protectiei copiilor si poate pune in pericol viata si sanatatea copiilor.
Prezenta unui numar mare de beneficiari adulti in aceasta institutie este dovada
a actiunilor ineficiente ale statului, in vederea dezinstitutionalizarii si integrarii
acestora intr-un mediu familial. Subiectul respectarii dreptului copilului cu diza-
bilitati la un mediu familial va fi abordat in continuare prin prisma standardelor
internationale enuntate supra si din perspectiva situatiei reale din tar3, reflectate
in baza experientei expuse de catre unii parinti/reprezentanti legali ai copiilor.

Avocatul Poporului pentru drepturile copilului precizeaza ca in calitatea sa de insti-
tutie nationala pentru drepturile copilului nu este impotriva procesului de dezinsti-
tutionalizare si sustine principiul de reintegrare familiala a copilului, in conditiile ca
aceasta procedura este efectuata cu respectarea tuturor standardelor din domeniu.

Procesul de dezinstitutionalizare a inceput in Republica Moldova in anul 2010 cu
sustinerea organizatiilor neguvernamentale si este in derulare in prezent. In urma
monitorizarii au fost constatate urmatoarele aspecte problematice neconforme
standardelor internationale de protectie a drepturilor copilului:

e Familia nu este pregatita suficient pentru reintegrarea copiilor in familie. La
momentul actual sunt familii care au lasat copii in asemenea centre pentru o
perioada de peste 10-15 ani si practic au rupt legatura cu copiii lor din varii
motive. Astfel, in situatia cand parintii sunt obligati sa-si preia copilul dupa o
perioada atat de lunga, aceasta situatie reprezinta un risc nu doar pentru copil,
deoarece nimereste intr-un mediu necunoscut, dar si pentru parinti, deoarece
nu au abilitati de a se comporta cu copilul lor si nu pot raspunde adecvat nece-
sitatilor specifice ale copilului lipsind esentialul din aceasta relatie, afectiunea;

40 http:/ombudsman.md/wp-content/uploads/2018/10/raport_diz_2017_red_0.pdf

41 Scrisoare MSPS nr. 023/917 din 13 februarie 2019

42 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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e Serviciile medicale comunitare nu corespund necesitatilor copiilor reinte-
grati. Problema a fost sesizatd de Ombudsmanul Copilului in cadrul moni-
torizarii mai multor familii in care au fost reintegrati copiii cu dizabilitati din
centrele de plasament. Astfel, s-a constatat ca sunt localitati in care nu exis-
ta medic, iar punctul medical este deservit doar de un asistent medical care
ajunge la copil foarte rar. In aceasts situatie ingrijirea medical3 este acordat3
de parintele care nu poseda cunostintele necesare, chiar si in cazul cand a be-
neficiat de un instructaj primar din partea unui specialist. De asemenea, este
problematic accesul ambulantelor in caz de urgenta;

e Educatia este acordati la domiciliu. Tn majoritatea cazurilor, copiii vizati nu
sunt incadrati in sistemul educational comunitar, programul educational ur-
mand sa fie prestat la domiciliu. Totusi, in majoritatea cazurilor, profesorii re-
fuza sa vina permanent la domiciliul copiilor. Astfel, parintii sunt pusi in situa-
tia de a indeplini rolul de pedagogi pentru copiii lor;

e lzolarea sociala a parintilor. Odata cu reintegrarea copilului cu necesitati spe-
ciale, parintele/parintii sunt impusi sa se izoleze de societate din cauza ste-
reotipurilor, lipsei de toleranta, a serviciilor de asistenta sociald nedezvoltate.
Astfel, parintii sunt nevoiti sa se elibereze din serviciu, lipsindu-se de surse
financiare, urmand sa adopte un nou stil de viata, fapt ce poate duce la stari de
anxietate si nervozitate a parintilor care pot afecta si starea de bine a copilului.

in contextul celor enuntate, Avocatul Poporului pentru drepturile copilului con-
stata ca autoritatile publice nu au capacitatea de a asigura continuitatea procesu-
lui de integrare sociala a copiilor si acordare a suportului necesar familiilor.

Ombudsmanul Copilului indeamna statul sa initieze un proces amplu de exami-
nare a situatiei postdezinstitutionalizare pentru a identifica lacunele sistemice in
asigurarea incluziunii sociale calitative a copilului si a revizui procesul de dezin-
stitutionalizare prin prisma bunelor practici internationale si a standardelor pre-
stabilite de Conventia ONU cu privire la drepturile copilului.*®

De asemenea, se evidentiaza necesitatea de a revizui intreg sistemul de asisten-
ta sociala a copiilor cu dizabilitati mintale reintegrati in familiile biologice/familii
extinse sau alte servicii de tip familial. Situatia la moment ramane alarmanta din
cauza ca autoritatile nu au dispus un mecanism de interventie clar postdezinsti-
tutionalizare. Astfel, copiii ajunsi in familiile nepregatite devin o povara pentru
cei care trebuie sa-i ingrijeasca si pentru ei insisi.

Ombudsmanul Copilului a monitorizat respectarea dreptului la familie si in con-
textul de mentinere a relatiilor dintre copii si parinti, in cazul cand parintii traiesc
separat sau sunt divortati si cand existd stabilit si respectat un grafic de intrevederi
ale pdrintelui cu copilul.

Legislatia nationala prevede c3, in situatia desfacerii casatoriei prin divort, daca
sotii au copii, urmeaza sa se decida asupra a catorva aspecte importante (domi-

4 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11




ciliul copilului, graficul de intrevederi si pensia alimentara). Daca parintii decid de
comun acord asupra acestor aspecte, atunci implicarea autoritatilor ar trebui sa
fie minima, doar in procesul de perfectare legala a actelor procedurale corespun-
zatoare. Astfel, statul garanteaza puterea autonomiei familiale oricarui cuplu si
nu intervine in sfera vietii private si de familie.

O situatie mai complicata survine in cazul cand parintii nu pot gasi un numitor
comun asupra aspectelor vizate si mai mult, acestia se afla in relatii ostile si nu
doresc s3 ajungd la un compromis. In asemenea situatii, interferenta statului ar
trebui sa fie cat se poate de eficienta si precisa pentru a asigura ca conflictele
personale intre parinti nu afecteaza starea de bine a copilului. Totusi, la momen-
tul actual se observa ca interventia autoritatilor duce mai mult la agravarea situ-
atiei decat la ameliorarea acesteia.

in opinia Ombudsmanului Copilului, situatia grava pe acest segment este favoriza-
ta de imperfectiunea legislatiei privind stabilirea graficelor de intrevederi cu parintii
si a mecanismului de interventie in asemenea circumstante. in primul rand, legis-
latia nationald nu reglementeaza procedura de stabilire a graficului de intrevederi
si nici nu-i ofera o putere juridica pana in momentul cand acesta este impus prin
hot3rarea unei instante de judecata. in al doilea rand, situatia se mentine incerts,
deoarece autoritatile nu dispun de un mecanism national de interventie, astfel mo-
dul de actionare revenind la dreptul discretionar al fiecarei autoritati in parte, fapt
ce duce ca actiunile date sa fie segmentare si sa nu poarte un caracter uniform. De
asemenea se atesta iresponsabilitatea pdrintilor de a asigura un mediu prietenos
copiilor. Tn majoritatea cazurilor exist3 situatii de conflict intre p&rinti, iar copilul
devine o moneda de schimb in procesul de ,rafuiala” a adultilor, iar astfel de situatii
au un impact negativ asupra sanatatii fizice si psihice a copilului.

Asigurarea respectarii graficului de intrevederi devine mai complicata in cazul in
care parintele, Tn a carui custodie se afla copilul, pleaca sa domicilieze impreuna
cu copilul in alt stat. Aceasta situatie scoate in evidenta o problema conceptu-
al-juridica - instanta de judecata stabileste domiciliul copilului cu unul dintre pa-
rinti, insa instanta nu poate impune parintelui obligatia de a ramane pe teritoriul
Republicii Moldova. Or, este asigurata respectarea dreptului la libera circulatie a
persoanei adulte, dar este incdlcat dreptul copilului de a comunica cu ambii pdrinti.
Desi standardele de protectie a drepturilor copilului prevad obligatia statului de
a asigura in timp cat mai scurt contactul copilului cu parintele caruia i-a fost in-
gradit contactul, in practicd aceasta obligatiune adesea nu poate fi indeplinit3,
nefiind stabilit/prevazut mecanismul/procedura de realizare.

in aceast3 ordine de idei, Avocatul Poporului pentru drepturile copilului reco-
manda statului sa revada cadrul legal din domeniul stabilirii graficului de intreve-
deri cu parintii si sa fortifice mecanismul de executare a hotararilor judecatoresti
cu element de extraneitate din segmentul analizat supra.

Un al domeniu aflat in atentia Ombudsmanului Copilului in perioada raportata a
fost respectarea drepturilor copiilor care se afld in stradd. Problema respectiva a
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fost inclusa in agenda Avocatului Poporului pentru drepturile copilului de la ince-
putul mandatului de activitate (2016). Astfel, in perioada anului 2019, conform in-
formatiilor prezentate de Inspectoratul General de Politie, au fost inregistrate 893
de cazuri de plecare voluntara a copiilor de la domiciliu sau din institutiile sociale*4,
dintre care, conform informatiilor Directiei Municipale pentru Protectia Drepturilor
Copilului, sunt inregistrati ca fiind copii care duc un mod de viata stradal.

Observand numarul mare de copii care pleaca de acasa si risca sa ramana in stra-
da, Ombudsmanul Copilului, facand referire la Comentariul General nr. 21 (2017)
privind copiii strazii*>, recomanda ca statul sa realizeze un studiu corespunzator
privind cauzele fundamentale ale fenomenului, sa elaboreze o strategie cuprinza-
toare pentru protectia acestor copii, In scopul prevenirii si atenuarii fenomenului
si sa ofere protectie adecvatad pentru recuperarea si reintegrarea acestor copii,
inclusiv adapost, educatie si formare profesionala, servicii adecvate de asistenta
medicala si alte servicii sociale, inclusiv programe de combatere a abuzului de
substante si consiliere pentru sanatate mintala.

Principalele cauze ale plecarii copiilor de acasa sunt: saracia, corelata cu abuzul de
alcool al parintilor, lipsa de supraveghere si abuzul psiho-emotional si fizic din par-
tea parintilor. Majoritatea beneficiarilor au fugit de acasa de la varsta 8-13 ani. Toti
beneficiarii Serviciului de Asistenta Stradald consuma substante narcotice si toxice.
Efectele vietii in strada asupra copiilor sunt: abandonul scolar, adictii, problemele de
sanatate, in special legate de sanatatea mintala si ale organelor respiratorii, cauzate
de consumul de substante si delincventa juvenild (furturile, precum si violenta intre
copii), exploatarea sexuald, atragerea in retele de comercializare a drogurilor etc.

Ombudsmanul Copilului noteaza ca, desi inca din perioada anului 2016 au fost
intreprinse mai multe masuri pentru eradicarea fenomenului copiilor in situatie de
stradd, astazi suntem impusi de circumstante sa recunoastem ca ele nu au avut
efectul scontat, nu si-au atins scopul stabilit. in conditiile respective se stabileste
incapacitatea autoritatilor tutelare de a asigura durabilitatea si consecventa acti-
unilor in acest domeniu. Totodata, merita de apreciat efortul Consiliului municipal
Chisindau depus pentru crearea in anul 2019 a Serviciului de Asistenta Stradal3,
cu program de zi, unde copiii se alimenteaza, exista conditii pentru mentinerea
igienei personale, pentru recreere prin sport, lecturi si alte ocupatii. Totusi, este
evidenta necesitatea de extindere a programului Serviciului si pe timp de noapte,
functionarea lui trebuie sa fie asigurata 24/24 de ore.

In urma procesului de monitorizare a respectrii drepturilor copiilor in situatii de
strada, au fost identificate urmatoarele probleme:

e insuficienta specialistilor calificati si cu experientd in domeniul protectiei
copiilor care duc un mod de viata stradal,

e dificultati in aplicarea managementului de caz;

44 http://politia.md/sites/default/files/ni_ssc_12_luni_anul_2019_finala.pdf
4 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11




interventia intarziata a specialistilor si omiterea etapei de preventie;

lipsa unui mecanism clar de interventie la locul aflarii copilului;
colaborarea defectuoasa a tuturor actorilor, parti ai Mecanismului intersec-
torial de cooperare pentru identificarea, evaluarea, referirea, asistenta si
monitorizarea copiilor victime si potentiale victime ale violentei, neglijarii,
exploatarii si traficului;

colaborarea defectuoasa a autoritatilor tutelare din tara in contextul rein-
toarcerii copilului in localitatea domiciliului:

interventii slabe ale autoritatilor tutelare in procesul de acordare a supor-
tului necesar copilului si familiei/mediului familiar pentru reintegrare.

Avocatul Poporului pentru drepturile copilului incurajeaza autoritatile din dome-
niu sa adopte o abordare holistica centrata pe interesul superior al copilului si
pe consultarea opiniei copilului. Autoritatile publice trebuie sa priveasca copiii
nu doar in calitate de obiect al protectiei, ci si ca pe un actor activ in procesul
de implementare a drepturilor sale. Persoanele responsabile trebuie sa decida,
impreuna cu copiii, forma de protectie care va fi agreata de ei.

In contextul situatiei prezentate, Avocatul Poporului pentru drepturile copilu-
lui prezinta urmatoarele RECOMANDARI:
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= Ministerul Sanatatii, Muncii si Protectiei Sociale urmeaza sa initieze pro-
cedura de modificare a legislatiei privind mentinerea relatiilor cu ambii
parinti n cazul separarii acestora, pe segmentul ,graficelor de intreve-
deri intre copii si parinti”;

= Ministerul Sanatatii, Muncii si Protectiei Sociale trebuie sa evalueze res-
pectarea drepturilor copiilor dezinstitutionalizati si sistemului de protec-
tie a copilului in perioada postdezinstitutionalizare;

= Ministerul Sanatatii, Muncii si Protectiei Sociale urmeaza sa intreprinda
actiuni pentru optimizarea sistemului de dezinstitutionalizare a copiilor
din centrele rezidentiale;

= Ministerul Sanatatii, Muncii si Protectiei Sociale va asigura functionarea
optima a mecanismelor de protectie efectiva a copiilor ramasi fara ocro-
tire parinteasca;

= Ministerul Sanatatii, Muncii si Protectiei Sociale urmeaza sa evalueze
functionalitatea si cooperarea mecanismelor intersectoriale pentru a
asigura protectia adecvata a copiilor in situatie de strada;

= Ministerul Sanatatii, Muncii si Protectiei Sociale urmeaza sa elaboreze
Protocolul Clinic National privind dezintoxicarea narcologica a copiilor
sub 16 ani;

= Guvernul trebuie sa revizuiasca politica nationald in domeniul acordarii
locuintelor pentru copiii orfani care parasesc sistemul rezidential.
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DREPTUL LA OPINIE SI LIBERTATILE CIVILE

Prevederile stipulate la articolele 12-15 din Conventia ONU cu privire la drepturile
copilului (dr. la opinie, libertatea de exprimare, libertatea de gandire, constiinta si reli-
gie, libertatea de asociere)*, reprezinta suportul copilului in momentul in care acesta
doreste sa interactioneze cu societatea sau doreste sa participe activ la activitatea
acesteia. Statul prin obligatiunile date urmeaza sa se asigure, prin toate masurile po-
sibile, ca nici un copil nu va fi marginalizat in realizarea acestor libertati fundamentale.

Articolul 12 din Conventie stabileste dreptul fiecarui copil de a-si exprima in
mod liber parerile in toate problemele care il afecteaza, precum si dreptul ulterior
pentru ca acestor puncte de vedere sa |i se acorde greutatea corespunzatoare,
in functie de varsta si maturitatea copilului. Acest drept impune obligatii legale
clare autoritatilor publice de a recunoaste acest drept si de a asigura punerea
in aplicare a acestuia, ascultand parerile copilului in functie de varsta copilului
si nivelul sdu de dezvoltare, oferindu-i greutatea cuvenita. Art. 12, ca principiu
general, prevede ca autoritatile de resort ar trebui sa se straduiasca sa asigure
ca interpretarea si punerea in aplicare a tuturor celorlalte drepturi incorporate in
Conventie sunt ghidate de aceasta.

Totodata, copilul are dreptul de a nu-si exercita acest drept. Exprimarea opiniilor
este o alegere pentru copil, nu o obligatie. Persoanele responsabile trebuie sa
se asigure de faptul ca copilul primeste toate informatiile, sfaturile si dispune de
conditiile necesare pentru a lua o decizie cu privire la folosirea sau abtinerea de
la exercitarea acestui drept.

In legislatia national3, dreptul la opinie si libertatile civile, pe segmentul dreptu-
rilor copilului, sunt consacrate in art. 31, 32 si 40 din Constitutia Republicii Mol-
dova si art. 8 din Legea nr. 338 din 15 decembrie 1994 privind drepturile copi-
lului. Notam faptul ca legislatia nationala este partial compatibila cu standardele
internationale, astfel fiind necesara o modificare a cadrului normativ national din
domeniul protectiei dreptului copilului la opinie.

In activitatea sa, Avocatul Poporului pentru drepturile copilului si-a exprimat de
mai multe ori pozitia cu privire la respectarea dreptului la opinie si a libertatilor
civile ale copilului in Republica Moldova si a prezentat in set de recomandari pen-
tru imbunatatirea situatiei existente. Mentionam faptul ca recomandari cu privire
la respectarea dreptului la opinie a copilului si a libertatilor civile au fost prezen-
tate de Ombudsmanul Copilului si in cadrul Raportului anual privind respectarea
drepturilor copilului in Republica Moldova in 2018, insa autoritatile de resort nu
au intreprins actiunile necesare®’. De asemenea, Ombudsmanul Copilului notea-
za faptul ca statul nu a intreprins nici o actiune cu privire la implementarea Re-
comandarilor Comitetului ONU pentru drepturile copilului cu privire la raportul

46 https:/www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx
47 http:/ombudsman.md/wp-content/uploads/2018/10/raport_copil_2017def.pdf
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periodic, combinat al patrulea si al cincilea al Republicii Moldova“®. In consecint3,
situatia privind respectarea dreptului copilului la opinie si libertatile civile nu a
cunoscut modificari esentiale, iar situatia la nivel national a ramas constanta.

In calitate de reprezentant al copiilor in fata autoritatilor publice, Avocatul Po-
porului pentru drepturile copilului a intrebat copiii despre cum percep ei dreptul
la opinie si libertatile civile si prezinta in continuare cateva din opiniile copiilor
despre subiectul cercetat:

e Opinia mea conteaza si vreau sa o pot expune;

e Vreau sa ma pot expune liber cu privire la domeniile ce ma intereseaza;

Vreau sa particip la viata zilnica a scolii in care invat;

Cred ca pot schimba ceva in localitatea in care traiesc;

Vreau sa decid singur obiectele optionale;
e Vreau sa fiu auzit.

in anul 2019 Avocatul Poporului pentru drepturile copilului, la compartimentul
dreptului la opinie si a libertatilor civile, a monitorizat activitatea consiliilor elevilor
din cadrul institutiilor de invdtdmant in calitate de mecanism de exercitare a drepturi-
lor copilului. Consiliile elevilor reprezinta o manifestare directa a dreptului copilului
la opinie si a libertatilor civile ale copilului in cadrul institutiilor educationale.

in procesul de monitorizare, Ombudsmanul Copilului a efectuat 15 vizite in in-
stitutiile de invatamant din toata tara, unde a avut discutii cu membrii consiliilor
elevilor din aceste institutii. in urma procesului de monitorizare, au fost depistate
urmatoarele aspecte problematice din domeniu:

e lipsa mecanismului de promovare a opiniilor, ideilor propuse de copii la
nivel national;

e lipsa instruirii/informarii copiilor despre rolul si misiunea consiliului elevilor
intr-o institutie de invatamant;

e deciziile adoptate de membrii consiliului, In mare parte, sunt neglijate de
catre administratia scolii;

e procesul de selectie a membrilor consiliului nu in toate cazurile este trans-
parent si impartial;

¢ influentarea opiniei copiilor de citre administratia institutiei de Tnvatamant.

Ombudsmanul Copilului constata ca situatia respectiva este cauzata de faptul
ca actele normative din domeniu, in special Instructiunea Ministerului Educati-
ei, Culturii si Cercetarii privind constituirea si functionarea Consiliului Elevilor#,
nu sunt elaborate dintr-o perspectiva holistica, care ar corespunde standardelor
de implicare a copiilor in procesul decizional asupra chestiunilor care ii privesc.

48 https:/tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.
aspx?CountryCode=MDA&Lang=EN
4 https:/mecc.gov.md/ro/content/cadrul-national-al-calificarilor-2
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Ombudsmanul mai noteaza faptul ca autoritatile nationale nu au tinut cont, la
elaborarea acestor acte, de standardele stipulate de Comentariul General al Co-
mitetului ONU pentru drepturile copilului nr. 12 (2009) privind dreptul copilului
de a fi auzit®°. Stabilirea formala a organelor consultative ale copiilor reprezinta o
mimare a implementarii Conventiei si nu poate fi calificata de Avocatul Poporului
pentru drepturile copilului drept una adecvata. Copiii insisi trebuie sa aiba posibi-
litatea, cu suportul adultilor, sa creeze si sa gestioneze activitatea organelor care
sunt menite sa reprezinte interesele copiilor.

Astfel, situatia in prezent necesita o remediere rapida, racordata la standardele
internationale din domeniu. Autoritatile nationale urmeaza sa revada standardele
nationale din domeniul participarii copiilor in procesul de luare a deciziilor si sa-I
racordeze la normele internationale prestabilite.

in aceastd ordine de idei, Avocatul Poporului pentru drepturile copilului, racor-
dandu-se la standardele internationale din domeniul protectiei drepturilor copi-
lului, pe segmentul respectarii dreptului la opinie, a initiat in anul 2019 crearea
Conisiliului Consultativ al Copiilor de pe Idngd Ombudsmanul Copilului. Consiliul re-
prezinta un mecanism de suport pentru Avocatul Copilului, in scopul de a asigura
un contact mai strans intre Institutia Nationala de Protectie a Drepturilor Copilu-
lui si copiii din Republica Moldova.

Un alt mecanism eficient al Ombudsmanului de consultare a opiniei privind res-
pectarea drepturilor copiilor in Republica Moldova este Forumul National al Copi-
ilor organizat anual.

Avocatul Poporului pentru drepturile copilului atrage atentia ca in anul 2019 i-au
fost create impedimente in desfdsurarea Forumului National al Copiilor. Astfel, Avo-
catul Poporului pentru drepturile copilului considera drept o ingerinta in exerci-
tarea atributiilor sale incercarea de a discredita activitatea de consultare a opiniei
copiilor si actiunile de presiune pentru anularea forumului, din partea a unui grup
restrans de reprezentanti ai societatii civile si a unor demnitari publici. Mai mult,
aceste circumstante urmeaza a fi apreciate ca actiuni de discreditare a Institutiei
Nationale a Drepturilor Copilului si imixtiune in activitatea institutiei Avocatului
Poporului, prevazuta in art.3 alin.(4) din Legea cu privire la Avocatul Poporului
(Ombudsmanul). La fel actiunile respective cad sub incidenta prevederilor art.
320 din Codul Contraventional ,Imixtiunea in activitatea Avocatului Poporului si
Avocatului Poporului pentru drepturile copilului”®.

Referindu-se la Comentariul General nr. 2 al Comitetului ONU pentru drepturile
copilului®?, Avocatul Poporului pentru drepturile copilului noteaza ca statul, in cali-
tate de inalta parte contractanta si subiect direct al indeplinirii obligatiunilor stipu-

0 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11

51 http:/www.legis.md/cautare/getResults?doc_id=119550&lang=ro

52 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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late de Conventia cu privire la drepturile copilului, trebuie sa asigure independen-
ta Institutiei Nationale pentru Protectia Drepturilor Copilului si sa creeze conditii
pentru activitatea eficienta a acesteia. De asemenea, statul trebuie sa asigure Om-
budsmanului Copilului conditii eficiente si calitative de consultare a opiniei copiilor
pentru o indeplinire corecta a dreptului copilului la opinie si a drepturilor conexe.
La momentul actual, Ombudsmanul Copilului considera ca statul nu a reusit sa asi-
gure pe deplin sustinerea mecanismului de consultare a opiniei copilului, elaborat
de Ombudsmanul Copilului. Situatia nesatisfacatoare este cauzata si de interesul
superficial al autoritatilor publice centrale fatd de Forumul National al Copilului
(lipsa de la forum sau pasivitatea la actiunile din cadrul evenimentului). in aceast3
ordine de idei se impune necesitatea remedierii de urgenta a situatiei create prin
racordarea si respectarea standardelor internationale stipulate de Conventia ONU
cu privire la drepturile copilului. Situatia creatd a fost discutata cu reprezentantii
unor organizatii neguvernamentale la o intalnire, organizata la initiativa Avocatului
Poporului pentru drepturile copilului, unde pértile si-au expus pozitiile. Tn acest
context, Ombudsmanul Copilului a manifestat deschidere pentru dialog si colabo-
rare, actionand in interesul superior al copilului.

Ombudsmanul Copilului atrage atentia ca copiii nu sunt reprezentati semnificativ
in Consiliul National pentru Drepturile Copilului, care este un organ guverna-
mental cu misiunea sa asigure elaborarea si implementarea politicilor de protec-
tie a drepturilor copilului si familiei. Or, in acest context, vocea copilului conteaza.
Ombudsmanul Copilului reitereaza importanta elaborarii politicilor/strategiilor
nationale in domeniul protectiei copilului centrate pe copil, bazate pe asigurarea
respectarii drepturilor copilului, interesului superior al copilului, cu implicarea co-
piilor prin consultarea opiniei lor si implementarea acesteia.

In contextul situatiei prezentate, Avocatul Poporului pentru drepturile copilu-
lui prezint3d urmatoarele RECOMANDARI:

= Ministerul Educatiei, Culturii si Cercetarii va revizui politicile de implica-
re a copiilor in procesul decizional;

= Ministerul Educatiei, Culturii si Cercetarii va organiza un set de instruiri
pentru copiii din consiliile elevilor cu privire la scopul si misiunea consiliilor
elevilor, cu implicarea expertilor din domeniul protectiei copilului;

= Guvernul va revizui Regulamentul de activitate al Consiliului National
pentru protectia drepturilor copilului, pentru a introduce modificari in
componenta Consiliului si pentru includerea reprezentantilor copiilor si
tinerilor in componenta acestui organ guvernamental.

= Parlamentul si Guvernul vor promova standardele de consultare a opiniei
copilului si implementarea acesteia;

= Parlamentul si Guvernul vor asigura promovarea si respectarea principiilor
de independenta a Avocatului Poporului pentru drepturilor copilului.
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JUSTITIA PENTRU COPII

Avocatul Poporului pentru drepturile copilului in activitatea din anul 2019, ca
si In anii precedenti, a monitorizat respectarea drepturilor copilului in sistemul
national de justitie juvenila.

La nivel international, protectia copiilor care interfereaza cu sistemul justitiei se
asigura prin prevederile articolului 40 din Conventia ONU cu privire la drepturile
copilului care prevede ,dreptul copiilor presupusi sau dovediti a fi comis un delict, la
respectarea drepturilor umane, in special, de a beneficia de toate aspectele procesului
juridic intentat inclusiv asistentd juridicd sau de altd naturd in pregdtirea si prezenta-
rea apdrdrii lor”>3. Conventia prevede, in textul sau, un sir de obligatii imputabile
statului, in scopul asigurarii interesului superior al copilului care este presupus
sau dovedit ca a comis o incalcare a legislatiei care este culpabild la momentul
comiterii. In plan international, un aport deosebit in protectia copiilor in contact/
conflict cu legea il au Normele de la Beijing si principiile de la Riyadh>*. Acestea
prevad standardele de prevenire a delincventei juvenile si standardele de protec-
tie a copiilor care sunt privati de libertate.

La nivel national, protectia copiilor care sunt in contact/conflict cu sistemul judi-
ciar este realizata prin prevederile Codului Penal, ale Codului de Procedura Pena-
13, a Codului de Executare si ale legilor conexe. De asemenea, la art. 28 din Legea
nr. 338 din 15 decembrie 1994 privind drepturile copilului®®, sunt prestabilite
norme care au menirea de a oferi o protectie speciala copiilor care se afla in con-
flict cu legea.

Ombudsmanul Copilului noteaza ca legislatia nationald Tn domeniu, in mare par-
te, corespunde standardelor internationale minime, totusi evidentiem faptul ca
autoritatile publice nu au tinut cont de Recomandarile Avocatului Poporului pen-
tru drepturile copilului din Raportul anual privind respectarea drepturilor copilu-
[ui in Republica Moldova in anul 2018%¢. Mai mult, nu au fost intreprinse nici un
fel de actiuni in vederea implementarii Recomandarilor Comitetului ONU pentru
drepturile copilului cu privire la raportul periodic, combinat al patrulea si al cinci-
lea al Republicii Moldova®’.

Cu referire la compartimentul justitiei pentru copii, Avocatul Poporului pentru
drepturile copilului noteaza ca a analizat calitatea serviciilor juridice garantate
de stat, acordate copiilor in conflict cu legea. Aspectele acestei probleme au fost
abordate si in cadrul Raportului Tematic ,Evaluarea respectarii drepturilor co-

3 https:/www.salvaticopiii.ro/sci-ro/media/Documente/Conventia_ONU_drepturile_copilului.pdf

% https:/www.ohchr.org/EN/HRBodies/CRC/Pages/CRCIndex.aspx

5 http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro

¢ http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_2018_final.pdf

57 https://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.
aspx?CountryCode=MDA&Lang=EN
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piilor aflati in custodia statului in legaturd cu urmarirea penald sau executarea
pedepsei”*8. Analiza chestionarelor completate de copiii care au avut tangenta cu
sistemul de urmarire penala si cel judecatoresc au scos in evidenta urmatoarele
probleme:

e Copiii sunt interogati adesea de catre ofiterii de urmarire penala fara parti-
ciparea avocatului, profesorului sau a parintelui;

e Copiii mentioneaza ca in majoritatea cazurilor fac cunostinta cu avocatii lor
in sala de judecats;

e Adesea, avocatii garantati de stat se prezinta in sedintele de judecata ne-
pregatiti, ludnd cunostinta de materialele dosarului pe coridoarele instan-
telor;

e Magistratii, avocatii si ofiterii de urmarire penala mereu folosesc un limbaj
mult prea sofisticat pentru perceperea copilului, astfel acesta nu poate in-
telege si asimila informatia necesara.

Avocatul Poporului pentru drepturile copilului subliniaza faptul ca Conventia
ONU cu privire la drepturile copilului impune statului, prin prevederile din arti-
colul 40, sa intreprinda toate masurile necesare ca sa acorde o protectie cores-
punzatoare copiilor care sunt referiti catre sistemul de justitie national. Ombu-
dsmanul Copilului subliniaza ca in conformitate cu articolul 40, alin. (2) din CDC,
exista o lista importanta de drepturi si garantii care sunt toate menite sa asigure
ca fiecare copil, care este acuzat ca a incalcat legea penala, va primi un tratament
si proces echitabil.

Cele mai multe dintre aceste garantii se gasesc si in articolul 14 din Pactul inter-
national pentru drepturile civile si politice, pe care Comitetul pentru drepturile
omului |-a elaborat si comentat in Comentariul sdu general nr. 13 (1984)>°. Pu-
nerea in aplicare a acestor garantii pentru copii are cateva aspecte specifice care
sunt imperative pentru stat. In acest context, Ombudsmanul Copilului sublinia-
za ca o conditie esentiald pentru o implementarea corecta si eficientd a acestor
drepturi sau garantii este calitatea si capacitatea persoanelor implicate in admi-
nistrarea justitiei pentru minori.

Formarea profesionistilor, cum sunt politistii, procurorii, judecatorii, ofiterii de
proba, lucratorii sociali si altii este determinanta si ar trebui sa fie organizata
intr-un mod sistematic si continuu. Acesti profesionisti ar trebui sa fie bine in-
formati despre copil, in special despre dezvoltarea fizica, psihologica, psihica si
sociala a copilului/adolescentului, precum si despre nevoile speciale ale copiilor
vulnerabili, precum copiii cu dizabilitati, copiii stramutati, copiii strazii, refugiatii
si copiii care solicita azil si cei care fac parte din minoritatile rasiale, etnice, religi-
oase, lingvistice sau de alta natura.

8 http:/ombudsman.md/wp-content/uploads/2019/12/RAPORTCOPIIDET2019%red-
%E2%80%94-%D0%BA%DO%BE%D0%BF%D0%B8%D1%8F.pdf
%9 https:/www.ohchr.org/EN/HRBodies/CRC/Pages/CRClIntro.aspx

38 /




Intrucat fetele din sistemul de justitie pentru minori pot fi usor trecute cu ve-
derea, deoarece acestea reprezinta doar un grup mic, trebuie acordata o aten-
tie speciald nevoilor particulare ale fetelor, de exemplu, in raport cu abuzurile
anterioare si cu necesitatile speciale de sanatate. Profesionistii si personalul
ar trebui sa actioneze in toate circumstantele intr-o maniera in concordanta
cu demnitatea si valorile copilului, ceea ce consolideaza respectul copilului
pentru drepturile omului si libertatile fundamentale ale celorlalti si care pro-
moveaza reintegrarea copilului si asumarea unui rol constructiv in societate.
(art. 40 alin. (1)).

n contextul celor enuntate, Avocatul Poporului pentru drepturile copilului subli-
niaza necesitatea de acordare a unei asistente juridice calificate din partea statu-
lui. Autoritatile vizate trebuie sa revada procedurile interne, pentru a adopta un
mecanism holistic de asistenta, bazat pe interesul superior al copilului.

Evidentiem faptul ca numarul copiilor condamnati in Republica Moldova ramane
unul constant cu mici devieri, fapt ce demonstreaza ca politica statului in dome-
niul prevenirii si combaterii infractionalitatii in randul copiilor este putin eficienta
si necesita imbunatatire.

Nr. copiilor 32 27 31 30 36 32 30

2013 2014 2015 2016 2017 2018 2019

Sursa: Administratia Nationald a penitenciarelor

Tn calitate de reprezentant al copiilor in fata autoritatilor publice, Avocatul Popo-
rului pentru drepturile copilului a intrebat copiii din sistemul penitenciar despre
cum percep ei respectarea drepturilor lor in institutiile de detentie si prezinta in
continuare cateva din opiniile copiilor la subiectul discutat:

e Nu ma simt in siguranta aici;

e Am fost batut de catre colaboratorii din penitenciar:

e Sper ca nu voi mai ajunge niciodata aici;

e Vreau sa merg mai repede la penitenciarul pentru adulti;

e Sunt uitat de cei de afara.
in anul 2019 Avocatul Poporului pentru drepturile copilului a monitorizat sis-
temul de protectie a copiilor care interactioneaza cu sistemul penitenciar si
a elaborat Raportul Tematic privind ,Evaluarea respectarii drepturilor copiilor
aflati in custodia statului in legatura cu urmarirea penala sau executarea pe-

depsei®”. Urmare a monitorizarii au fost stabilite urmatoarele aspecte proble-
matice:

60 http:/ombudsman.md/wp-content/uploads/2019/12/RAPORTCOPIIDET2019red-
%E2%80%94-%D0%BA%DO%BE%D0%BF%D0%B8%D1%8F.pdf
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e dotarea slaba a bazei material-tehnice a tuturor penitenciarelor in care sunt
detinuti copiii;

e serviciile de asistenta psihologica si asistenta pentru diminuarea situatiilor
de conflict sunt slab dezvoltate;

e spatiile locative nu corespund standardelor de protectie a sanatatii si dez-
voltarii copilului;

e blocurile sanitare reprezinta un potential focar de infectii;

e sistemul educational nu corespunde necesitatilor copiilor;

e incapacitatea sistemului penitenciar de a sigura izolarea efectiva a copiilor
preveniti de adultii preveniti;

e interventia slaba a sistemului penitenciar si de probatiune in procesul de
resocializare a minorilor eliberati din detentie.

Avocatul Poporului pentru drepturile copilului mentioneaza ca situatia respec-
tarii drepturilor copilului in contact/conflict cu legea devine o problema care ia
amploare constanta din cauza multitudinii de factori care o influenteaza in raport
cu cresterea constantd a numarului de infractiuni. O crestere evidenta a indica-
torilor se observa la capitolul ,Infractiuni grave”, unde au fost inregistrate 35 si
26 infractiuni respectiv in anii 2018, 2019 fata de 23 si 24 in anii 2016, 2017
(vezi tabelul de mai jos). Desi mai putin decat in aceeasi perioada a anului 2018,
indicatorul este in crestere comparativ cu anii 2016 si 20174, de aceea necesita
atentia cuvenita din partea autoritatilor.

Anul 2016 Anul 2017 Anul 2018 Anul 2019
23 24 35 26

In contextul dat, este important ca institutiile competente s3 investigheze
oricare majorare a indicatorilor criminalitatii si a cauzelor care au generat-o,
precum si sa vina neintarziat cu reactia necesara. Este util a se studia din
punct de vedere criminologic structura infractionalitati, pentru a ne asigura
ca nu avem tendinte periculoase de intinerire a infractiunilor grave, excepti-
onal de grave.

O problema analizatd pe parcursul anului 2019, abordata si in cadrul Raportului
Tematic mentionat mai sus, este respectarea drepturilor copiilor cu statut de pre-
venit. Avocatul Poporului pentru drepturile copilului noteaza ca sistemul justitiei
penale pentru minori nu este unul prietenos drepturilor copilului si nu are o abor-
dare holistica asupra interesului superior al copilului. Aplicarea excesiva a masu-
rilor de siguranta prin limitarea dreptului la libertate si incadrarea copiilor care
se afla in procesul de urmarire penala in penitenciarele de tip izolator reprezinta

¢ http://politia.md/ro/advanced-page-type/rapoarte-si-evaluari
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un impediment pentru dezvoltarea copilului si reprezintd un imbold suplimentar
pentru incadrarea in lumea interlopa.

Ombudsmanul Copilului incurajeaza autoritatile de linie si instantele de judecata
sa diminueze numarul de situatii Tn care copiii sunt incarcerati pana la emiterea
sentintei definitive, dejudiciarizarea sistemului justitiei juvenile.

Ca si in anii precedenti, Ombudsmanul Copilului a monitorizat respectarea drep-
tului copilului de a nu fi supus abuzului sau violentei in cadrul institutiilor de deten-
tie. Astfel devine evident faptul ca penitenciarele din Republica Moldova, in care
sunt detinuti minori, reprezintd in continuare un risc pentru viata si sanatatea
copiilor. Analizdnd standardele internationale din domeniul protectiei copiilor,
care se afla in detentie Ombudsmanul Copilului constata ca sistemul penitenciar
national nu corespunde prevederilor internationale si reprezinta un pericol pen-
tru copiii care se afla in detentie.

Din cererile parvenite si din apelurile telefonice constatam faptul ca copiii sunt
adesea batuti de catre colaboratori, iar in situatiile, cand sunt conflicte intre copii,
angajatii le neglijeaza pana cand situatia atinge o cotd maxima de risc. Mai mult,
copiii indica faptul ca insisi unii colaboratori pot genera situatii de conflict intre
copiii detinuti, ,in scopuri profilactice”. Astfel, Avocatul Poporului pentru drep-
turile copilului noteaza ca detentia raspunde rareori necesitatilor specifice ale
copiilor ca grup sau la nivel individual, inclusiv necesitatii de educatie adecvata,
contact cu familia si comunitatea, sport, recreere s.a.

Dimpotriva, aceasta agraveaza adesea vulnerabilitatea lor, expunandu-i mai mul-
tor forme si situatii de risc, cum ar fi discriminarea, abuzul, violenta, conditiile de
viata precare, ingrijirea medicala si nutritia inadecvate. Atunci cand sunt lipsiti de
libertate, acestia sunt, de asemenea, expusi riscului de auto-vatamare sau chiar
de sinucidere.

Ombudsmanul Copilului noteaza ca respectarea demnitatii copilului impune
ca toate formele de violenta in tratamentul copiilor aflati n conflict cu legea
sa fie interzise si prevenite. Informatiile receptionate arata ca actiunile de
violenta au loc in toate institutiile de detentie, chiar si in situatiile cand copiii
sunt transferati in Penitenciarul de tip spital, unde se presupune ca minorul
trebuie sa primeasca tratament si ingrijire specifica. Avocatul Poporului pen-
tru drepturile copilului, indeamna repetat autoritatile de resort sa ia masuri
eficiente de prevenire a acestor violente si sa se asigure ca faptasii sunt adusi
in justitie.

O alta problema sesizata tine de asigurarea dreptului la educatie a copiilor care se
afld in institutiile de detentie. Pe parcursul perioadei raportate au fost efectuate
vizite in toate institutiile de detentie in care sunt detinuti minorii si a fost analizat
compartimentul asigurarii dreptului la educatie a copiilor care se afla in conflict
cu legea.




Conventia ONU cu privire la drepturile copilului si Comentariul General nr. 10
(2007) al Comitetului ONU pentru drepturile copilului®? prevede obligatia sta-
tului de a asigura continuitatea procesului educational al copilului indiferent
de faza procesului in care se afla si indiferent de forma custodiei in care a fost
plasat.

Desi Ombudsmanul Copilului noteaza ca in cadrul Penitenciarului nr. 10 Goian
exista conditii tehnice de realizare a orelor de curs, iar personalul didactic este
detasat de la IP Liceul Teoretic ,Nicolae Balcescu”, copiii nu manifesta interes fata
de sistemul educational si dorinta de a frecventa orele de curs. De asemenea in
cadrul institutiei de detentie exista si o biblioteca amenajata, cu toate acestea
sala este folosita pentru a privi televizorul sau pentru a petrece diferite activitati
de grup.

O situatie deosebit de grava este respectarea dreptului la educatie a copiilor
preveniti. In aceastd ordine de idei mentiondm faptul c3 sistemul penitenciar
national nu asigurd continuitatea procesului educational si nu asigura pe deplin
dreptul la educatie a copilului in sistemul penitenciar national.

O alta problema continua a sistemului penitenciar analizata de Avocatul Popo-
rului pentru drepturile copilului este acordarea asistentei medicale si psihologice
minorilor care se afla in institutiile de detentie. Copiii invoca mai multe nereguli
la acest aspect:

e angajatii medicali si psihologii nu sunt receptivi la cerintele lor;
e insuficienta numarului de psihologi, fapt care duce la imposibilitatea de a
oferi consiliere psihologica de fiecare data cand copilul are nevoie;

e lipsa spatiului amenajat pentru acordarea consilierii psihologice;
e copiii sunt impusi sa plateasca pentru medicamentele administrate;
e angajatii medicali pot sa le ofere alte medicamente decat cele solicitate;

e programele de reabilitare psihologice nu sunt centrate pe interesul superi-
or al copilului si sunt atractive pentru copii.

n aceasta ordine de idei, Ombudsmanul Copilului noteazi ca Administratia Na-
tionald a Penitenciarelor nu a reusit sa fortifice sistemul de protectie a sana-
tatii copilului In institutiile pe care le administreaza. Este de mentionat faptul
ca Conventia ONU cu privire la drepturile copilului impune acordarea celui mai
inalt standard de calitate a sanatatii copilului fata discriminare si fara a se face
trimitere la statutul copilului. Astfel, Ombudsmanul indica ca Administratia Na-
tionald a Penitenciarelor urmeaza sa racordeze procedurile interne de acordare
a asistentei medicale si psihologice la standardele internationale prestabilite de
Conventia ONU si de Organizatia Mondiald a Sanatatii.

62 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fC%2fGC%2f10&Lang=en
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n anul 2019 Avocatul Poporului pentru drepturile copilului a monitorizat in con-
tinuare si protectia copiilor cu vdrsta 0-3 ani care se afld in institutiile de deten-
tie impreund cu mamele lor. La acest capitol se evidentiaza faptul ca situatia nu
a cunoscut schimbari, iar autoritatile nu au luat in considerare Recomandarile
Ombudsmanului Copilului elaborate in cadrul Raportului Tematic ,Respectarea
drepturilor copiilor cu varsta 0-3 ani care se afla impreuna cu mamele lor ce-si
executa pedeapsa in institutiile penitenciare din Republica Moldova®®”. Ombuds-
manul Copilului Tndeamna insistent sa fie realizate masurile din recomandarile
date in raportul indicat mai sus.

Un alt aspect analizat de Ombudsmanul Copilului in perioada raportata il repre-
zinta procesul de resocializare a copiilor care si-au ispdsit pedeapsa. Avocatul Po-
porului pentru drepturile copilului noteaza ca sistemul de resocializare a copiilor
care si-au ispasit pedeapsa nu corespunde standardelor internationale pentru
protectia drepturilor copilului si astfel apar conditii de risc pentru securitatea
copilului. Astfel, Ombudsmanul Copilului mentioneaza ca acesti copii nu sunt an-
trenati In activitati eficiente de resocializare nici in perioada detentiei, nici atunci
cand se elibereaza din detentie, iar, in perioada reintegrarii copiilor in societate,
acestia ajung sa fie niste copii-Mowgli, care nu poseda elementarul de cunostinte
de interactiune cu mediul social.

O situatie alarmanta o reprezinta grupul de copii care nu au pe nimeni in socie-
tate si ajungand in libertate, din cauza lipsurilor si problemelor, comit infractiuni,
pentru a fi condamnati si ajungand repetat in penitenciar, mediu deja cunoscut,
cu reguli oarecum acceptate si asumate de catre minori, penitenciarul devine
pentru ei unicul mediu ,normal” de existenta. Lipsa perspectivei, a oportunitati-
lor sociale, oricat de modeste, a locurilor de munca si stigmatizarea sociald sunt
problemele invocate cel mai des de copiii care au fost eliberati si care s-au intors
in institutiile de detentie.

Avocatul Poporului pentru drepturile copilului indeamna statul sa revada me-
canismele nationale de protectie si integrare a copiilor care au ispasit pedeapsa
penald, astfel incat acestea sa corespunda cerintelor lor vitale, pentru a deveni
membri activi ai societatii. Statul trebuie sa elaboreze un mecanism de protectie,
pe langa cel de control post-detentie, instituit prin Institutia Nationala de Proba-
tiune, pentru a ajuta copiii vizati sa se integreze mai usor in mediul social.

63 http:/ombudsman.md/wp-content/uploads/2019/02/RAPORT-COPIIREDACTAT.pdf
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In contextul situatiei analizate, Avocatul Poporului pentru drepturile copilului
prezint3 urmitoarele RECOMANDARI:
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= Administratia Nationala a Penitenciarelor urmeaza sa revada programele
de reabilitare psihologica pentru copii;

= Administratia Nationald a Penitenciarelor va efectua o actiune ampla de
monitorizare a sistemului medical, in scopul de a eradica carentele stabi-
lite si de a racorda sistemul la standardele internationale;

= Administratia Nationala a Penitenciarelor urmeaza sa fortifice procesul
educational in institutiile penitenciare pentru a asigura continuitatea ci-
clului de invatamant;

= Administratia Nationala a Penitenciarelor urmeaza sa fortifice eforturile
sale Tn scopul de a favoriza mentinerea legaturii copiilor condamnati si
preveniti cu familia;

= Administratia Nationald a Penitenciarelor va intreprinde masurile nece-
sare pentru eliminarea practicii de aplicare a pedepselor disciplinare cu
interzicerea vizitelor din partea rudelor, aplicate fata de copii;

= Ministerul Justitiei va examina in cadrul reformei sistemului judiciar
oportunitatea crearii instantelor de judecata de nivelul | si a colegiilor in
curtile de apel specializate pentru examinarea cauzelor civile, adminis-
trative si penale in privinta copiilor.

= Ministerul Justitiei, de comun cu Ministerul Finantelor, vor examina po-
litica bugetara in vederea instituirii liniilor bugetare separate in bugetele
institutiilor penitenciare unde se afla copii in varsta 0-3 ani care se afla in
penitenciare impreuna cu mamele lor, cu scopul de a asigura o finantare
adecvata a necesitatilor acestor copii;

= Ministerul Justitiei va intreprinde masuri necesare pentru finalizarea
constructiei noului bloc al Penitenciarului nr. 10 Goian in vederea asigu-
rarii de conditii adecvate pentru copiii preveniti;

= Ministerul Justitiei va consolida mecanismul de prevenire si dejudicizare
a cauzelor penale cu implicarea copiilor sub varsta raspunderii penale si
a celor in conflict cu legea.




DREPTUL LA EDUCATIE

n cadrul articolelor 28 si 29 din Conventia ONU cu privire la drepturile copilu-
lui este consacrat dreptul copilului la educatie si obligatia statului de a asigura
educatia copiilor bazata pe criterii de calitate, egalitate si accesibilitate. Preve-
derile Conventiei ONU stabilesc si obligatia statului de a asigura ca educatia
este dirijata in sensul dezvoltarii personalitatii si talentelor copilului, pregatind
copilul pentru viata activa ca adult, cultivarea respectului pentru drepturile
fundamentale ale omului si pentru propriile valori culturale si nationale ale co-
pilului si ale altora.

La nivel national, dreptul la educatie este garantat de articolul 35 din Constitutia
Republicii Moldova, Codul Educatiei si articolele 9 si 10 din Legea nr. 338 din
15 decembrie 1994 privind drepturile copilului. Analizdnd raportul de compa-
tibilitate dintre normele nationale din domeniul garantarii dreptului la educatie
a copilului cu standardele internationale, se constata o corespundere partiala a
normelor nationale enumerate, fapt ce indica asupra necesitatii modificarii ca-
drului normativ.

Totodata, Avocatul Poporului pentru drepturile copilului constata ca in anul 2019
situatia privind respectarea dreptului la educatie a copilului nu a cunoscut careva
schimbari esentiale.

De asemenea autoritatile nationale nu au intreprins actiuni pentru implementa-
rea Recomandarilor stipulate in Raportul anual privind respectarea drepturilor
Copilului in 2018 in Republica Moldova®*. Ombudsmanul Copilului indeamna au-
toritatile publice centrale si locale sa implementeze recomandarile sale din Ra-
poartele Anuale anterioare, privind racordarea sistemului national de educatie la
standardele minime din domeniu. Necesitatea modificarilor in sistemul national
de educatie survine si in urma constatarilor din Raportul elaborat in baza Progra-
mului de Evaluare Internationald PISA 2018%. PISA este un studiu international
organizat o data la trei ani cu scopul de a evalua sistemele educationale din lume
prin testarea abilitatilor si cunostintelor elevilor in varsta de 15 ani. La evaluarea
PISA au participat elevi din peste 80 de tari, inclusiv 44 de tari cu venit mediu.
Programul PISA evalueaza masura in care elevii in varsta de 15 ani, care finalizea-
za ciclul obligatoriu de studii, au obtinut abilitati si cunostinte esentiale pentru
participare deplina in viata societatii moderne. Evaluarea este axata pe obiectele
scolare principalele: citire/lecturd, matematica si stiinte. Testarea se desfasoara
pe baza de calculatoare sau pe suport de hartie. Pentru tarile care au participat
la evaluarea pe baza de calculator se organizeaza, de asemenea, de fiecare data,
evaluarea competentelor elevilor intr-un domeniu inovativ (in 2018 acest dome-
niu a fost competenta global3). Republica Moldova in 2018 a organizat testarea

¢4 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_APDC_2019.pdf
6> http://aee.edu.md/sites/default/files/raport_pisa2018.pdf
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PISA pe suport de hartie. Evaluarea nu apreciaza doar abilitatea elevilor de a-si
reproduce cunostintele; se examineaza si cat de bine elevii stiu sa extrapoleze
cele Tnvatate si sa aplice cunostintele acumulate in situatii mai putin cunoscute,
atat in scoal3, cat si in afara acesteia.

In Republica Moldova, Testarea PISA s-a desfisurat in perioada 28-30 martie
2018. La fel, ca si in toate tarile, esantionul institutiilor de invatamant a fost
selectat de OECD, organizatia internationala responsabila de studiu, in baza lis-
tei complete a tuturor institutiilor de invatamant din tara cu numarul de elevi
eligibili, transmise de autorititile nationale. In baza listei institutiilor de invata-
mant selectate si a listelor tuturor elevilor in varsta de 15 ani din aceste institutii,
transmise de administratiile lor, au fost selectati In mod aleatoriu elevii care au
participat la testare. Astfel, datele evaluarii sunt reprezentative pentru intreaga
populatie de elevi in varsta de 15 ani din tara.

In urma procesului de evaluare au fost constatate urmatoarele:

e punctajul mediu pentru Republica Moldova in Testarea PISA 2018 constitu-
ie 421 de puncte la matematic3 (in comparatie cu media OECD de 489 de
puncte), 424 de puncte la citire/lecturad (in comparatie cu media OECD de
487 de puncte) si 428 de puncte la stiinte (in comparatie cu media OECD
de 489 de puncte);

e elevii din institutiile de invatamant urbane depasesc elevii din institutiile
de invatamant rurale in toate cele trei domenii testate, cu o diferenta de
punctaj mediu de 55 de puncte la matematica, 56 de puncte la stiinte si 64
de puncte la citire/lectura;

e diferentele de punctaj mediu dintre elevii social-economic avantajati si cei
dezavantajati este de peste 90 de puncte in toate cele trei domenii testate;

e in Republica Moldova, 50% din numarul de elevi ating nivelul minim de
competenta la matematica si 57% la citire/lectura si la stiinte;

e aproximativ 56% din numarul de elevi din institutiile rurale nu ating nivelul
minim de competenta la stiinte, 58% - la citire/stiinte si 63% - la matema-
tica. Circa 30% din numarul de elevi din institutiile urbane nu ating nivelul
minim de competenta la citire/lectura si stiinte, iar 39% - la matematic3;

e circa 62% din numarul de directori de institutii de invatamant din Republi-
ca Moldova, in comparatie cu media de 39% in tarile OECD, au raportat ca
lipsa materialelor didactice afecteaza procesul de predare ,intr-o anumita
masura” sau ,foarte mult”;

e aproximativ 68% din numarul de directori din Republica Moldova si 40%
din tarile OECD au raportat ca absentele nemotivate ale elevilor impiedica
activitatea de invatare a elevilor in institutia pe care o conduc;

e circa 13% din numarul de elevi din Republica Moldova si 10% din tarile

OECD au raport ca au fost victime ale violentei verbale si 7% - victime ale
violentei fizice de cateva ori pe lun3;
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e Majoritatea elevilor social-economic avantajati considera ca efortul pe care
il depun la scoala i va ajuta sa fie admisi la o universitate buna, pe cand
majoritatea elevilor social-economic dezavantajati considera ca efortul pe
care il depun la scoala ii va ajuta sa obtina un post de munca bun;

e Circa 49% din numarul de elevi cu varsta de 15 ani din Republica Moldova
se asteapta sa faca o facultate, iar 18% examineaza posibilitatea de a-si
finaliza studiile la un colegiu.

Un urma analizei rezultatelor prezentate in Raportul PISA, Ombudsmanul Copilu-
lui constata ca procesul educational in Republica Moldova nu este unul suficient
de competitiv si nu oferad copiilor minimumul necesar de cunostinte, pentru a
putea concura cu semenii lor pe plan international.

In anul 2019, Avocatul Poporului pentru drepturile copilului a continuat s& mo-
nitorizeze situatia privind protectia copiilor fatd de abuz si violentad in institutiile de
invatadmadnt. Se constata o ascendenta semnificativa a fenomenului de bullying,
cazurile devenind tot mai dese si tot mai grave. Daca in anii precedenti majorita-
tea cazurilor erau axate pe acte de agresiune fizica intre copii (preponderent ba-
ieti), in ultima perioada situatia se agraveaza prin cazuri de violenta psihologica,
abuz si violenta sexuald intre copii de varsta frageda (10-14 ani) de acelasi sex
si, actiuni de santaj in scopul transmiterii bunurilor in proprietatea abuzatorului
si exploatarea prin munca a elevilor de catre adulti, inlusiv de catre profesori, in
special In mediul rural.

Tolerarea situatiilor respective, in opinia Avocatului Poporului pentru drepturile
copilului prezinta o serie de riscuri majore precum:

e impiedicarea realizarii drepturilor fundamentale ale copiilor, in special:
dreptul la protectie fatd de abuz si neglijare; dreptul la libera exprimare a
opiniei; dreptul la participare etc.;

e agravarea starii de sanatate fizica si mentala a copiilor;

e riscul sporit de abandon scolar;

e cresterea numarului copiilor care parasesc domiciliul;

e determinarea copiilor de a adopta un comportament deviant;
e risc sporit de suicid.

Ombudsmanul Copilului mentioneaza ca violenta intre copii este unul din factorii
cei mai gravi care afecteaza bunastarea in ansamblu a copilului. Actele de vio-
lenta fizica, psihologica si sexuald, de multe ori sub forma de intimidare, admisa
de copii impotriva altor copii, ori grupuri de copii, pericliteaza integritatea fizica
atat in momentul comiterii acestora, cat si are consecinte grave pentru dezvol-
tare, educatie si integrare socialad pe termen mediu si lung. Adultii, indiferent de
statutul lor, fie ca sunt parinti/reprezentanti legali sau profesori, au un rol extrem
de important in examinarea si prevenirea actelor de violenta. Interventia adultilor
trebuie sa fie bazata pe interesul superior al copilului, fara a recurge la pedepse
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sau cu violenta impotriva violentei. Prevederile articolului 19 din Conventia ONU
cu privire la drepturile copilului stabilesc expres obligatia statului de a proteja
copiii de toate formele de maltratare savarsite de catre parinti sau alte persoane
si de a aplica programe preventive in aceasta privinta.

Avocatul Poporului pentru drepturile copilului salutd numeroasele initiative de
prevenire a violentei in privinta copiilor, implementate de Ministerul Educatiei,
Culturii si Cercetarii. Totodata, conchide ca actiunile intreprinse in mare parte
sunt ineficiente. Autoritatile de resort pana in prezent nu pot asigura interzicerea
si eliminarea formelor de discriminare si violenta intre copii si Tn privinta copiilorin
institutiile de educatie. in opinia Ombudsmanului Copilului, rezultatele masurilor
intreprinse sunt limitate din cauza lipsei de cunostinte si abilitati ale personalului
didactic si administrativ de a gestiona situatiile de conflict, lipsei de informare si
intelegere a pericolului violentei impotriva copiilor si a cauzelor de baza, cat si
din lipsa sau numarul insuficient de psihologi in institutiile de educatie. Eforturile
sunt concentrate mai mult pe simptome si consecinte, decat pe cauze. Aplicarea
cadrului legal in practica este nesatisfacatoare, strategiile existente sunt mai mult
fragmentate decat unificate si nu isi au efectul scontat, iar mijloacele financiare
alocate pentru rezolvarea acestor probleme sunt inadecvate. Opiniile si practicile
raspandite in societate si cultura contribuie la persistenta violentei.

Ombudsmanul Copilului subliniaza ca luarea in considerare si eliminarea practici-
lor raspandite a violentei impotriva copiilor este una dintre obligatiile primordiale
a autoritatilor de resort. Asigurarea si incurajarea drepturilor fundamentale ale
copiilor pentru a asigura respectarea demnitatii umane si respectarea integritatii
lor fizice si psihice prin prevenirea tuturor formelor de violentad este cea mai im-
portanta actiune pentru promovarea drepturilor tuturor copiilor in conformitate
cu Conventia.

Opinia Avocatului Poporului pentru drepturile copilului la capitolul dat este sus-
tinuta si de Raportul privind ,Bullying-ul in randul adolescentilor din Republica
Moldova®®”, elaborat si prezentat de UNICEF Moldova. In Raport se mentioneaz3
ca ,Violenta in scoald, sub toate formele sale, constituie o incalcare a drepturilor
copilului la educatie, sanatate si bunastare”.

Avocatul Poporului pentru drepturile copilului a propus completarea Codului edu-
catiei cu un nou principiu ,,nonviolentd” si introducerea unui nou capitol privind
eliminarea violentei in institutiile de educatie, iar bulling-ul sa fie definit prin dis-
pozitiile unui articol separat.

Un alt aspect analizat de Avocatul Poporului pentru drepturile copilului in peri-
oada raportata este compatibilitatea curriculumului national fata de standardul in-
ternational privind dezvoltarea respectului pentru drepturile omului si a libertdtilor
fundamentale, consacrat in Conventia ONU cu privire la drepturile copilului.

% https:/www.unicef.org/moldova/media/3146/file/Bullying-ul%20%C3%AEn%20
r%C3%A2ndul%20adolescen%C8%9Bilor%20din%20Republica%20Moldova.pdf
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Situatia respectiva a fost analizata in scopul ajustarii sistemului de Tnvatamant
la standardele de promovare a drepturilor copilului. Ombudsmanul Copilului re-
marca faptul ca drepturile si libertatile copilului sunt slab studiate in institutiile de
invatdmant din tar3. Tn manualele scolare lipseste subiectul referitor la Avocatul
Poporului pentru drepturile copilului ca Institutie Nationald a Drepturilor Copilu-
[ui. Chiar daca in unele manuale exista aceste subiecte, ele nu sunt studiate. Ast-
fel, copiii sunt lipsiti de posibilitatea de a cunoaste unica institutie nationala spe-
cializata in domeniul dreptului copilului care poate reprezenta interesele copilului
in fata autoritatilor statale de orice nivel, a organizatiilor neguvernamentale si
persoanelor fizice. In cadrul discutiilor de la intalnirile pe care le are Ombudsma-
nul Copilului cu elevii, acestia si-au exprimat insatisfactia de nivelul de predare a
drepturilor copilului in institutiile de Tnvatamant. Majoritatea copiilor nu cunosc
nimic despre Avocatul Poporului pentru drepturile copilului, iar daca stiu ceva,
sursa de informare mai des este mass-media si foarte rar ei sunt informati la su-
biect in cadrul disciplinelor respective in procesul de studii.

in cadrul procesului de monitorizare a problemei respective au fost depistate
urmatoarele deficiente:

e La momentul actual copiii cunosc superficial drepturile si libertatile pe care
le au, copiii nu cunosc institutia nationala a drepturilor copilului, Avocatul
Poporului pentru drepturile copilului (Ombudsmanul) si acest subiect nu
este inclus in Curriculumul scolar;

e Informarea in domeniul drepturilor copilului se face in mare parte de catre
ONG-uri sau voluntari din cadrul institutiilor publice sau private;

e Orele academice acordate pentru studierea materiilor conexe drepturilor
copilului sunt insuficiente, iar predarea acestora este realizata de persoane
care nu au pregatirea necesara;

e Impactul actiunilor de informare in domeniul drepturilor copilului petrecu-
te in institutiile de invatamant este unul nesatisfacator.

Ombudsmanul Copilului noteaza ca studierea drepturilor copilului a informatiei
despre activitatea institutiei nationale a drepturilor copilului, Avocatul Poporului
pentru drepturile copilului (Ombudsmanul), in institutiile de invatdamant de toate
nivelurile este un imperativ pentru dezvoltarea copilului in calitate de detinator
deplin al drepturilor si responsabilitatilor. La momentul actual, in cadrul sistemu-
lui national de educatie exista doua discipline scolare obligatorii si una optionald
la care este abordat subiectul respectarii drepturilor copilului/omului. Astfel, in
cadrul disciplinei ,Educatie pentru societate”, copiii isi pot forma competente soci-
ale si civice, iar, in cadrul disciplinei ,Dezvoltare personald”, copiii isi formeaza de-
prinderi asupra identitatii personale si relationarii armonioase care pune accent
pe cunoasterea si acceptarea de sine, exploatarea si autoevaluarea resurselor
personale, familia ca valoare etc.

Totusi, in urma discutiilor cu elevii Tn cadrul vizitelor in institutiile de invatamant
ale Avocatului Poporului pentru drepturile copilului, a fost constatat ca cunos-
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tintele elevilor se limiteaza doar la simpla enumerare a drepturilor pe care le au,
fard a putea descrie careva modalitati de aplicare si de protectie a drepturilor
nominalizate. Ombudsmanul Copilului noteaza facand referire la art. 29 din Con-
ventia ONU cu privire la drepturile copilului®’, ca statul are obligatiunea de a
asigura o implementare adecvata a prevederilor Conventiei, fapt ce presupune ca
copiii trebuie sa beneficieze de o instruire adecvata in materia drepturilor copi-
lului. De asemenea Ombudsmanul Copilului isi exprima regretul pentru faptul ca
la elaborarea manualelor pentru disciplinele conexe drepturilor omului/copilului
(Educatia pentru societate si dezvoltare personald) nu a fost solicitatd opinia In-
stitutiei Nationale de Protectie a Drepturilor Copilului (Avocatul Poporului pen-
tru drepturile copilului).

O alta problema analizata de Avocatul Poporului pentru drepturile copilului in
perioada anului 2019 a fost nivelul slab de incluziune educationald a copiilor cu
nevoi speciale in institutiile de invatdmdnt. Problema respectiva a fost abordata si
in rapoartele precedente ale Ombudsmanului Copilului®®, insa numarul mare de
plangeri adresate la Telefonul de incredere al Copilului din cadrul Oficiului Avo-
catului Poporului indica faptul ca aceasta problema nu a fost solutionata si, mai
mult, este Intr-o stare de agravare.

Daca in perioadele precedente problemele majore care erau invocate constau n
lipsa comoditatilor fizice de accesibilitate in interiorul institutiilor de invatamant,
acum, problemele abordate sunt mai complexe si mai sensibile. O astfel de proble-
ma o reprezinta respectarea drepturilor copiilor cu necesitati speciale din spectrul
psiho-emotional si a celor cu probleme senzoriale de vaz si auz. Din cauza parti-
cularitatilor specifice de dezvoltare, acesti copii au nevoie de o atentie si ingrijire
specifica, fiind necesara asistenta permanenta a cadrului didactic de sprijin.

fn urma procesului de monitorizare au fost identificate urmatoarele aspecte:

e numarul cadrelor didactice de sprijin din institutiile educationale este insu-
ficient;

e norma supraestimata a numarului de copii cu cerinte educationale speciale
stabilitd pentru un cadru didactic de sprijin;

e asistenta acordata copiilor cu necesitati educationale speciale din spectrul
psiho-emotional nu corespunde necesitatilor specifice ale fiecarui copil in
parte, nici grupului - sub aspect metodologic;

e personalul antrenat in procesul educational nu poseda cunostinte si deprin-

deri de comunicare si relationare cu acesti copii, dar nici de abilitati pentru
ameliorarea situatiilor de criza a copiilor cu cerinte educationale speciale;

e stigmatizarea din partea copiilor fara cerinte educationale speciale si a pa-
rintilor acestora;

¢7 https:/www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx
%8 http:/ombudsman.md/avocatul-copilului/rapoarte/
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e drept consecinta, numarul mic de elevi care isi continua studiile n institu-
tiile de specialitate sau superioare.

Ombudsmanul Copilului mentioneaza ca la momentul actual procesul de incluzi-
une educationala a copiilor cu necesitati educationale speciale este unul formal,
care nu corespunde standardelor de calitate internationale. Autoritatile nationale
nu au intreprins o abordare holistica centrata pe interesul copilului, ci s-au bazat
mai mult pe eficientizarea economica a cheltuielilor bugetare din sectorul buge-
tar. In acest context, Avocatul Poporului pentru drepturile copilului indeamna au-
toritatile publice sa revada standardele stipulate de Comentariul General nr. 16 si
19 al Comitetului ONU® pentru drepturile copilului in scopul de a forma bugetul
public centrat pe interesul superior al copilului.

In finalul celor expuse si in contextul faptului ca autoritatile publice centrale si lo-
cale nu au reusit sa implementeze recomandarile stipulate in Rapoartele privind
respectarea drepturilor copilului din anii precedenti, Avocatul Poporului pentru
drepturile copilului face o trecere in revista a problemelor abordate anterior, re-
levante si actuale:

e asigurarea institutiilor de invatamant cu blocuri sanitare in interiorul insti-
tutiilor de invatamant, dotate corespunzator cu produse igienice;

e asigurarea la nivel centralizat a institutiilor de invatamant cu apa potabila
de calitate;

e asigurarea transportului calitativ pentru deplasarea copiilor catre institutii-
le de invatamant de circumscriptie;

e asigurarea centralizatd cu hrana calitativa a copiilor din nivelul primar si
gimnazial;

e asigurarea bunei functionari a cabinetelor medicale din institutiile de edu-
catie, consolidarea abilitatilor profesionale a cadrelor medicale si transferul
functiilor medicale in subordinea Ministerului Sanatatii, Muncii si Protectiei
Sociale;

e fortificarea procesului de colaborare profesor-elev, profesor-parinte;

e amenajarea spatiilor de joaca pentru copii, conform standardelor de calita-
te si de protectie a vietii si sanatatii.

¢ https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11




Avocatul Poporului pentru drepturile copilului prezintd Ministerului Educatiei,
Culturii si Cercetarii urmatoarele RECOMANDARI:
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= Dezvoltarea si promovarea, la nivel national, a strategiilor de prevenire

si combatere a violentei scolare in general, si a bullying-ului in particular,
precum si delimitarea clara a acestor notiuni in actele normative;

Sporirea eficacitatii programelor educative si formative de prevenire a
violentei, dedicate cadrelor didactice parintilor si elevilor;

Includerea in programele de pregatire initiald si continua a cadrelor di-
dactice a modulelor privind abordarea violentei conform particularitati-
lor de varsta a copilului si solutionarea conflictelor, bullying-ului;

Adoptarea cadrului de reglementare a profesiei de psiholog, a serviciului
psihologic scolar, a standardelor de calitate pentru asistenta psihologica,
in cadrul institutiilor de invatamant si asigurarea tuturor institutiilor edu-
cationale inclusiv, a celor de educatie timpurie, cu psihologi;

Adaptarea la standardele internationale din domeniu a curriculumului
educational de la materiile conexe drepturilor copilului;

Suplinirea numarului de cadre didactice de sprijin, astfel ca pentru fie-
care elev cu nevoi speciale sa fie atribuit un cadru didactic de sprijin, cu
abilitatile si cunostintele corespunzatoare;

Includerea in Curriculumul scolar a subiectului Institutia Nationald a
Drepturilor Copilului Avocatul Poporului pentru drepturile copilului (Ombu-
dsmanul);

Consolidarea procesului de incluziune educationald a copiilor cu nece-

sitati educationale speciale cu probleme din spectrul psiho-emotional si
senzorial.




DREPTUL LA MUNCA

Consacrat in cadrul articolului 32 din Conventia ONU cu privire la drepturile
copilului, dreptul la munca prevede obligatia statului de a proteja copiii de an-
gajarea intr-o munca ce constituie un pericol pentru sanatatea, educatia sau
dezvoltarea lor, de a stabili varste minime pentru angajare si de a reglemen-
ta conditiile de angajare. La nivel national, protectia dreptului la munca este
asigurata prin prisma prevederilor art. 43 din Constitutia Republicii Moldova,
Codul Muncii si articolul 11 din Legea nr. 338 din 15 decembrie 1994 privind
drepturile copilului.

In calitate de reprezentant al copiilor in fata autoritatilor publice, Avocatul Popo-
rului pentru drepturile copilului a intrebat copiii despre cum percep ei realizarea
dreptului la munca si prezinta in continuare cateva din opiniile copiilor la subiec-
tul dat:

e As dori sa pot imbina scoala cu lucrul;
e Am lucrat doua luni, vara aceasta si nu mi-au achitat nici un banut;
e Conditiile de munca la care eram expus erau foarte grele;

e Angajatorul meu nu a vrut s semnam un contract de munca si am muncit
la negru.

Ombudsmanul Copilului mentioneaza faptul ca autoritatile publice nu au reusit
sa redreseze situatia din domeniul respectarii dreptului la munca a copilului, ba
dimpotriva, in urma monitorizarii in anul raportat, este constatatd o agravare a
situatiei in domeniu.

Astfel, Republica Moldova ramane restanta la acest capitol in contextul nerea-
lizarii Recomandarilor Comitetului ONU pentru Drepturile Copilului. La fel, nu
au fost realizate nici Recomandarile Ombudsmanului Copilului privind asigurarea
respectarii dreptului la munca a copilului.

in concluziile sale, Ombudsmanul Copilului constat3 lipsa unui mecanism efi-
cient de control a respectarii legislatiei muncii copiilor. Modificarile operate in
legislatia nationald in domeniul securitatii muncii si activitatii de intreprinzator
nu au o abordare bazata pe drepturile omului/copilului si acest fapt a generat
situatii de Tncalcare a drepturilor omului/copilului. Legislatia ambigua este ca-
uza unor interpretari eronate ale atributiilor de control al autoritatilor publice,
care paseaza raspunderea de la o institutie la alta, pentru a nu-si asuma respon-
sabilitati atribuite.

Situatia respectiva poate fi doveditd prin prisma cazului examinat de Avocatul
Poporului pentru drepturile copilului in aceasta perioada, in care au fost consta-
tate mai multe probleme sistemice legate de protectia copilului angajat in campul
muncii.

\ 53




Astfel, in conformitate cu prevederile art. 32 si art. 3 din Conventia ONU cu privire
la drepturile copilului (in vigoare pentru Republica Moldova din 25 februarie 1995),
art. 1, alin. (3) si art. 11, lit. i), Ombudsmanul Copilului a dispus monitorizarea res-
pectarii dreptului la munca a unui grup de copii angajati de catre agentul economic
»+Agua Magic” (satul Sociteni, raionul laloveni), unde copiii erau angajati in calitate
de salvamari, activitate periculoasa pentru viata copilului. Examinarea cazului a fost
initiata in baza alegatiilor expuse la Telefonul de incredere al Copilului.

Copiii s-au plans de conditiile de munca:

a) erau impusi sa munceasca cate 10 ore pe zi, programul de munca fiind intre
08.00-20.00;

b) toata ziua erau nevoiti sa stea in picioare (nu aveau la dispozitie scaune);

¢) lucrau sub razele directe ale soarelui, fara umbrele, la temperaturi de 36°C
la umbra, iar daca solicitau instalarea acestora, li se refuza pe motiv ca sunt
defecte, iar procurarea unor umbrele noi ar costa mult - 100 de euro;

d) nu exista un loc special amenajat pentru a lua masa sau pentru a pune la
rece alimentele luate de acasa;

e) copiilor nu li s-a pus la dispozitie apa potabila care sa corespunda normelor
sanitaro-epidemiologice;

f) copiii erau frecvent sanctionati far3 a li se aduce la cunostinta despre acest
fapt si fara a cunoaste temeiul;

g) sarcinile puse in seama copiilor depaseau atributiile acestora si nu cores-
pundeau varstei si dezvoltarii acestora;

h) copiii nu au fost dotati cu echipament de protectie;

[) angajatorii nu au asigurat copiilor o instruire profesionald de salavamar si
de acordare a primului ajutor;

7) administratia avea o atitudine ofensatoare fatd de copii, incurajand acest
fapt si la ceilalti angajati;

j) la angajare copiilor nu le-a fost explicate clar sarcinile/atributiile care le
revin si nici nu le-au fost aduse la cunostinta prin semnatura si nici prezen-
tate fise de post sau alte instructiuni, regulamente, indicatii de care urmau
sad se conduca in activitatea zilnica;

k) nu a fost asigurata transportarea copiilor dupa terminarea zilei de munca,
ora 20.00, cand nu mai circula transportul public. Copiii erau nevoiti sa se
deplaseze cu transport de ocazie, fara nici un fel de garantii de securitate si
protectie.

De asemenea intentionat nu se tinea evidenta stricta a zilelor si orelor lucrate, mo-
tiv din care erau diminuate volumul de munca si contributia pentru munca depusa.

In cadrul vizitei la fata locului, desfasurate de citre reprezentantii Oficiului Avo-
catului Poporului, administratorul agentului economic a interzis in mod abuziv si
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contrar legislatiei in vigoare (Legea nr. 52 din 3 aprilie 2014 art. 11, lit. i) si art.
320 Cod Contraventional) accesul pe teritoriul unitatii economice administrate.
Restrictiile de acces au fost determinate de incercarea de a ascunde incalcarile si
abaterile de la normele legale privind angajarea copiilor in campul muncii. A doua
zi angajatii Oficiului Avocatului Poporului au avut acces pe teritoriul intreprinde-
rii, dar deja nu au mai putut verifica veridicitatea informatiilor, deoarece vizibil a
fost clar ca au fost intreprinse unele actiuni/masuri de imbunatatire a conditiilor
de munca, fapt confirmat de catre insisi copiii.

Copiii au comunicat ca au fost preintampinati sa nu vorbeasca cu reprezentantii
Avocatului Poporului pentru drepturile copilului si ca umbrelele, scaunele, apa
potabild au aparut in timp ce functionarilor oficiului le era restrictionat accesul
pe teritoriu. Tot atunci fiindu-le create conditii pentru pastrarea alimentelor si
repartizat spatiu pentru a lua masa, dar toate acestea in scurt timp iarasi au fost
indepartate.

Evaluand situatia in urma vizitelor de monitorizare la fata locului si dupa analiza
documentelor solicitate, Avocatul Poporului pentru drepturile copilului constata
un sir de abateri de la standardele internationale si nationale in domeniul protec-
tiei drepturilor copilului.

Copiii reprezintd un grup specific si vulnerabil care urmeaza sa beneficieze de
o protectie speciala asa cum prevad standardele internationale din domeniul
muncii si din domeniul protectiei copilului. Mai mult, conform prevederilor din
domeniul dreptului muncii, angajatul se considera persoana vulnerabila in fata
angajatorului, astfel obligatiunea probarii faptelor survine pe seama angajato-
rului. Lipsa de instruire si informare a copilului angajat este in contradictie cu
prevederile Conventiei ONU cu privire la drepturile copilului, care stipuleaza ca
informatia pusa la dispozitia copilului urmeaza a fi prezentata intr-o maniera cat
mai prietenoasa copilului, astfel incat acesta sa o poata intelege si sa o poata
utiliza n situatiile de necesitate. In urma celor indicate, Ombudsmanul Copilului
conchide ca obligativitatea probarii faptelor revine administratorului parcului ac-
vatic si nicidecum nu poate fi pusa pe seama copiilor angajati.

in procesul examinarii cazului, Avocatul Poporului pentru drepturile copilului a
solicitat interventia autoritatilor publice de linie, dar care au dat raspunsuri for-
male, cu delegare de competente:

e Drept raspuns la scrisoarea nr. 12-9/56 din 12 iunie 2019 cu solicitarea de
a efectua un control al agentului economic vizat, Inspectoratul de Stat al
Muncii ne-a expediat mesajul nr. 863 din 3 iulie 2019 cu privire la declinul
de competenta in baza art. 23! din Legea securitatii si sanatatii in munca
nr. 186-XVI din 10 iulie 2008 si imposibilitatea efectuarii controalelor ino-
pinate in baza art. 14 si 19 din Legea nr. 131-XIX din 8 iunie 2012 privind
controlul de stat asupra activitatii de intreprinzator.

e O alta institutie publicd - Agentia Nationald pentru Sanatatea Publica -
ne-a raspuns la scrisoarea nr. 06-3/21, din 22 iulie 2019 privind solicitarea
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concursului prin mesajul (nr. 01-20/1-3434 din 31 iulie 2019) despre rea-
dresarea petitiei catre Agentia pentru Protectia Consumatorilor si Supra-
vegherea Pietii. Ulterior de la APCSP nu a parvenit nici un raspuns.

Si o alta institutie publica ne-a readresat solicitarea, fara a da curs demer-
sului nostru de verificare a semnalelor de achitare a salariului real in plic si
de exploatare economica a copiilor. Serviciul Fiscal de Stat, in raspunsul nr.
26-10/3-06-10742 din 13 august 2019, ne-a informat despre readresarea
solicitarii catre Inspectoratul de Stat al Muncii.

Inspectoratul de Stat al Muncii ne-a informat despre intocmirea procesu-
lui-verbal de remediere a incalcarilor depistate timp de 10 zile. Acest ras-
puns nu a fost unul credibil, pentru ca nu au fost exemplificate abaterile,
dar si pentru ca prin controale care nu sunt inopinate nu se poate stabili
obiectiv situatia critica.

Urmare a starii de lucruri atestate si raspunsurile primite de la autoritatile com-
petente, Avocatul Poporului pentru drepturile copilului a analizat normele legale
nationale relevante cazului pentru stabilirea corespunderii acestora standardelor in-
ternationale:
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e Constitutia Republicii Moldova: art. 43, alin. (2) ,Salariatii au dreptul la pro-

tectia muncii. Masurile de protectie privesc securitatea si igiena muncii,
regimul de munca al femeilor si al tinerilor, instituirea unui salariu minim
pe economie, repausul saptamanal, concediul de odihna platit, prestarea
muncii in conditii grele, precum si alte situatii specifice”;

Codul Muncii: Cap. Ill ,Munca persoanelor in varsta de pana la 18 ani”, art.
253-257;

Legea nr. 140 din 10 mai 2001 privind Inspectoratul de Stat al Muncii -
art. 4, alin. (1), lit. a), ¢) si f) alin. (2), lit. b), art. 8 alin. (1), lit. a) ,in exercitiul
functiunii, inspectorul de munca abilitat cu efectuarea controlului de stat
in domeniul raporturilor de munca, la prezentarea legitimatiei de serviciu,
este in drept sa patrunda liber, la orice ora din zi sau din noapte, fara in-
formarea prealabila a angajatorului, in locurile de munca, in incaperile de
serviciu si de productie” si art. 112, alin. (2) ,Controlul inopinat poate fi
efectuat si din initiativa inspectorului de munca, fara dispozitia de control,
urmand ca inspectorul sa informeze imediat despre aceasta una dintre per-
soanele mentionate la alin.(1)";

Legea nr. 186 din 10 iulie 2008 securitatii si sanatatii in munca - art. 237,
alin. (2) ,Coordonarea la nivel national si monitorizarea controlului de stat
al respectarii legislatiei cu privire la securitatea si sinatatea in munca efec-
tuat de catre inspectorii de munca din cadrul autoritatilor competente in
domeniul controlului sigurantei ocupationale sunt exercitate de Inspecto-
ratul de Stat al Muncii”;

Legea nr. 131 din 8 iunie 2012 privind controlul de stat asupra activitatii
de intreprinzator - art. 1, alin. (6) ,Pentru controlul efectuat in baza Legii

/




nr. 50 din 28 martie 2013 cu privire la controalele oficiale pentru verifi-
carea conformitatii cu legislatia privind hrana pentru animale si produsele
alimentare si cu normele de sanatate si bunastare a animalelor, precum si
pentru controlul privind respectarea legislatiei cu privire la siguranta ocu-
pationala si la raporturile de munca, nu se aplica prevederile art. 18 alin. (1)
din prezenta lege”,

Standardele internationale din domeniul protectiei drepturilor copilului pe seg-
mentul dreptului la munca a copilului:

e Conventia ONU cu privire la drepturile copilului (in vigoare pentru Repu-
blica Moldova din 25 februarie 1993), art. 3 si art. 32 - ,In toate actiunile
ce i privesc pe copii, fie ca sunt luate de institutii publice sau private de
protectie sociala, de catre tribunale, autoritati administrative sau organe
legislative, interesele superioare ale copilului trebuie sa fie luate in con-
siderare cu prioritate. Statul are obligatia de a proteja copiii de angaja-
rea intr-o munca ce constituie un pericol pentru sanatatea, educatia sau
dezvoltarea lor, de a stabili varste minime de angajare si de a reglementa
conditiile de angajare”;

e Conventia nr. 138 a Organizatiei Internationale a Muncii privind varsta
minima de Tncadrare in munca (in vigoare pentru Republica Moldova din
21 septembrie 1999), care stipuleaza varsta minima de incadrare a copiilor
n cAmpul muncii;

e Conventia nr. 182 a Organizatiei Internationale a Muncii privind interzice-
rea celor mai grave forme ale muncii copiilor si actiunea imediata in vede-
rea eliminarii lor, care la art. 3, lit. d) prevede c3 ,in sensul prezentei con-
ventii, expresia cele mai grave forme ale muncii copiilor include: muncile
care, prin natura lor sau prin conditiile in care se exercita, sunt susceptibile
sa dauneze sanatatii, securitatii sau moralitatii copilului”.

Astfel, dispunerea atragerii copiilor la munca in perioada caniculara (tempera-
tura de peste 30°C), fara oferirea unui adapost de la razele directe ale soarelui,
fara a avea conditii de pastrare a hranei peste zi si fara instruirea corespunza-
toare a angajatilor (salvamari) cu privire la tehnicile de securitate a vietii si acor-
dare a primului ajutor medical, reprezinta, in opinia Avocatului Poporului pentru
drepturile copilului, o forma grava a muncii copilului.

in opinia Avocatului Poporului pentru drepturile copilului, copilului trebuie s3
i se asigure acces la piata muncii, dar cu respectarea normelor si standardelor
nationale si internationale. Orice munca (economica sau in gospodarii casnice)
pe care o indeplineste un copil trebuie sa fie fara risc potential sau susceptibil
de a compromite educatia, sa dauneze sanatatii sau dezvoltarii fizice, mentale,
spirituale, morale sau sociale.

Avocatul Poporului pentru drepturile copilului mentioneaza c3, avand in vedere
gravitatea problemelor identificate, acest caz ramane in examinare si in anul 2020.




Ombudsmanul Copilului conchide ca legislatia nationala corespunde in mare par-
te standardelor internationale de protectie a drepturilor copilului pe segmentul
asigurarii dreptului copilului la muncd. Totodata, este imperativ de a mentiona ca
autoritatile isi indeplinesc formal atributiile de monitorizare a respectarii standar-
delor internationale si nationale din domeniul protectiei drepturilor copilului la
munc3, argumentand mereu cu imperfectiunea legislatiei. in consecinti, nu este
asigurata o protectie efectiva a copiilor incadrati in cAmpul muncii.

In contextul situatiei prezentate, Avocatul Poporului pentru drepturile copilu-
lui prezint3d urmatoarele RECOMANDARI:

58

= modificarea legislatiei in domeniul dreptului la munca prin abordarea

bazata pe drepturile copilului, tindnd cont de interesele superioare ale
acestuia;

asigurarea Tmputernicirilor legale Inspectoratului de Stat al Muncii cu
atributii de monitorizare a respectarii drepturilor copilului angajat in
campul muncii, prin efectuarea controalelor inopinate la agentii econo-
mici;

stabilirea unei baze de date unice privind evidenta copiilor angajati in
campul muncii (acest fapt ar facilita monitorizarea respectarii drepturilor
copilului angajat in cAmpul muncii);

asigurarea instruirii angajatorilor, agentilor economici privind drepturile
copiilor si inlesnirile de care dispun, in calitate de subiecti ai muncii;

desfasurarea campaniilor privind protectia impotriva exploatarii copilu-
lui prin munc3;

dezvoltarea cadrului legal privind acordarea facilitatilor pentru agentii
economici care ofera locuri de munca pentru copii si respecta legislatia
muncii in privinta angajatilor minori.




RESPECTAREA DREPTURILOR COPILULUI
N REGIUNEA TRANSNISTREANA

Respectarea drepturilor copilului in regiunea necontrolata de autoritatile Repu-
blicii Moldova reprezinta o dilema pentru autoritatile publice nationale inclusiv
Institutia Nationala de Protectie a Drepturilor Omului. Astfel, in calitate de Insti-
tutie Nationala de Protectie a Drepturilor Omului/ Copilului, Avocatul Poporului
pentru drepturile copilului a monitorizat in permanenta, de la inceputul manda-
tului sdu de activitate (an. 2016), respectarea drepturilor copilului in regiunea din
stanga Nistrului.

Ombudsmanul Copilului noteaza ca autoritatile constitutionale in continuare nu
reusesc sa acorde o protectie eficienta copiilor care se afla in regiunea transnis-
treana. Astfel, la momentul actual informatii veridice sistematizate referitor la
respectarea drepturilor copiilor Tn regiunea respectiva nu sunt.

Ombudsmanul Copilului recomanda autoritatilor publice centrale si locale sa for-
tifice masurile intreprinse in scopul de a asigura respectarea drepturilor copilului
in teritoriul Tn cauza. Ombudsmanul Copilului sustine faptul ca atitudinea de ne-
glijare a acestei categorii de cetateni duce la destabilizarea situatiei de ansamblu
in domeniul protectiei drepturilor omului. De asemenea statul trebuie sa fie gata
sa raspunda pentru consecintele survenite din cauza neglijarii continue a proble-
mei respectarii drepturilor copiilor din stanga Nistrului.

in prezentul capitol, Avocatul Poporului pentru drepturile copilului va prezenta
doar o parte din drepturile care le considera cele mai afectate si asupra carora
recomanda redresarea urgenta a situatiei.

Protectia copiilor ramasi fdrd ocrotire pdrinteascd si a copiilor plasati in institutiile
rezidentiale reprezintd o problema care necesita a fi inclusa in regim de urgenta
pe agenda politicienilor si a grupului de negociere pe segmentul transnistrean.
Conform informatiilor receptionate de la autoritatile din regiune, numarul co-
piilor ramasi fara ocrotire parinteasca si a copiilor care sunt plasati in institutiile
rezidentiale ajunge la 545 de copii, ins3, in informatiile furnizate de organiza-
tille neguvernamentale care activeaza in acest domeniu pe teritoriul transnis-
trean este indicata cifra de peste 1500 de copii plasati. In aceste circumstante,
Ombudsmanul Copilului opineaza asupra necesitatii examinarii si monitorizarii
conditiilor de plasament in care se afla acesti copii si calitatea serviciilor care le
sunt acordate copiilor in perioada plasarii. De asemenea, Ombudsmanul Copi-
lului indeamna autoritatile sa initieze un dialog constructiv cu sectorul asociativ
din teritoriul transnistrean, care poate oferi o asistentd metodologica si practica
pentru redresarea situatiei din domeniu.

Un alt aspect problematic prezentat de Avocatul Poporului pentru drepturile co-
pilului il reprezinta sistemul de justitie juvenild si sistemul de executare a pedepselor
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cu privatiune de libertate de cdtre copii. Ombudsmanul Copilului mentioneaza ca
situatia la capitolul respectiv este una destul de alarmanta si prezinta risc pentru
viata, sanatatea si dezvoltarea copilului, astfel fiind un temei pentru incalcarea
Conventiei ONU cu privire la drepturile copilului. In conformitate cu informatiile
receptionate din partea ONG-urilor din teritoriu, se releva faptul ca copiii sunt
supusi la tratamente inumane si degradante in cadrul institutiilor de detentie,
nu le sunt asigurate garantiile procesuale in cadrul urmaririi penale si in cadrul
examinarii judiciare, ei sunt detinuti in conditii precare pentru viata si sanatatea
lor etc. In aceste conditii, Avocatul Poporului pentru drepturile copilului solicits
autoritatilor guvernamentale nationale si observatorilor internationali sa intervi-
na cu actiuni concrete in vederea garantadrii respectarii drepturilor copiilor care se
afld in contact/conflict cu legea.

O alta problema examinata de Avocatul Poporului pentru drepturile copilului
este asigurarea dreptului copilului la nume si cetatenie pentru copiii care se afla
in regiunea transnistreana. Ombudsmanul Copilului noteaza ca autoritatile natio-
nale nu asigura pe deplin implementarea prevederilor Conventiei ONU cu privire
la drepturile copilului, pe segmentul garantdrii obligatorii a dreptului la nume si
cetdtenie pentru toti copiii care se afld pe teritoriul Statului Parte. In urma prezen-
tarii Raportului Tematic ,Respectarea drepturilor copiilor la nume si cetdtenie””,
elaborat de Avocatul Poporului pentru drepturile copilului, au fost prezentate
mai multe lacune legislative si practice care ingreunau procesul de documentare
a copiilor pe teritoriul Republicii Moldova. Totusi, Ombudsmanul Copilului con-
stata cu regret ca chiar si dupa trecerea termenului de trei ani de la prezentarea
raportului tematic, schimbari esentiale nu au fost efectuate. Modificarile recente
din legislatia privind actele de stare civila nu reglementeaza toate situatiile si
categoriile de copii in vederea documentarii cu acte de stare civila a Repubilicii
Moldova, inclusiv copiii ramasi fara ocrotire parinteasca si plasati in institutiile
rezidentiale din stanga Nistrului.

Asigurarea dreptului la educatie in limba maternd reprezinta o alta problema abor-
data de Avocatul Poporului pentru drepturile copilului, pe segmentul respecta-
rii drepturilor copilului aflat in regiunea transnistreana. Desi situatia scolilor cu
predare in limba romana si asigurarea respectarii dreptului copiilor de a studia in
limba materna a fost subiectul a mai multor sedinte de lucru, exista si o hotarare
a Curtii Europene pentru Drepturile Omului la acest subiect totusi, problema
inca nu are o solutionare pozitiva definitiva. Institutiile de invatamant cu preda-
re in limba romana intalnesc in continuare impedimente in activitate din partea
autoritatilor de facto din regiunea transnistreana, iar autoritatile constitutionale
nu reusesc sa le asigure o protectie eficientd pentru o activitate constanta. Co-
piii sunt pusi in situatia de a Tnvata in cladiri care initial nu au fost predestinate
pentru desfasurarea procesului educational si nu pot raspunde tuturor cerintelor
procesului educational. Astfel, in majoritatea institutiilor copiii nu pot frecventa

70 http:/ombudsman.md/wp-content/uploads/2018/10/studiul_documentarea_0.pdf
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orele de educatie fizica si sport, deoarece nu au spatiu amenajat, cabinetele de
clasa sunt reamenajate din foste birouri care nu permit aflarea concomitenta a
unui numar mai mare de 10 persoane, pe cand numarul elevilor dintr-o clasa
depaseste cifra de 20, conditiile sanitare si de asigurare cu apa potabild nu sunt
asigurate in totalitate, aceasta reprezentand un risc pentru viata si sanatatea co-
piilor. Persista si problema asigurarii cu manuale si literaturd in limba romana.
Elevii au comunicat Ombudsmanului Copilului ca pe teritoriul transnistrean nu
exista nici o librarie unde s-ar putea procura literatura in limba romana.

in contextul aspectelor analizate, Avocatul Poporului pentru drepturile copilului ca-
lifica drept nesatisfdcdtoare actiunile statului in asigurarea respectdrii drepturilor
copiilor aflati in stanga Nistrului si solicitd autoritdtilor guvernamentale identifica-
rea solutiilor pentru remedierea situatiei, facilitarea accesului pentru monitorizarea
respectdrii drepturilor copiilor aflati in institutiile rezidentiale de orice tip.




ACTIVITATEA DE PROMOVARE
A DREPTURILOR COPILULUI

Activitatea de promovare a drepturilor copilului, desfasuratd de Ombudsmanul
Copilului, Maia Banarescu, in anul 2019 a inclus un sir de activitati de informare,
organizate de Directia drepturile copilului a Oficiului Avocatului Poporului, intal-
niri si discutii cu copiii, in contextul a diferite ocazii legate de drepturile copilului,
intalniri cu specialistii si reprezentantii autoritatilor publice, ai organizatiilor ne-
guvernamentale.

Pe parcursul anului, Ombudsmanul Copilului, Maia Banarescu, s-a bucurat de
sustinerea Reprezentantului UNICEF in Republica Moldova in organizarea si des-
fasurarea activitatilor, editarea materialelor informative si promotionale.

Una din prioritatile activitatii Avocatului Poporului pentru drepturile copilului
Maia Banarescu este dialogul cu copiii. Pentru Ombudsmanul Copilului intalnirile
cu copiii si dialogul direct sunt activitati care stau la baza principiului de consul-
tare a opiniei copiilor. La astfel de discutii neformale copiii pot comunica direct,
fara bariere inutile, Avocatului Poporului pentru drepturile copilului opiniile lor
despre cum le sunt respectate drepturile. In acest context Ombudsmanul Copi-
lului a vizitat mai multe institutii de invatamant, centre specializate, alte institutii,
unde s-a intalnit cu copiii si a discutat cu acestia. In cadrul discutiilor Avocatul
Poporului pentru drepturile copilului, Maia Banarescu, pe langa informarea des-
pre drepturile copilului, a urmarit consultarea opiniei copiilor pe diferite subiecte:
cum sunt respectate drepturile copiilor, daca sunt acestea incalcate, ce parere au
copii despre fenomenul de violenta, cunosc oare copiii cum sa faca fata acestui
fenomen, oportunitatile si pericolele internetului pentru copii, incluziunea copii-
lor cu dizabilitati in mediul scolar etc.

Cateva probleme au constituit baza discutiilor cu copiii in anul 2019: drepturile
copiilor - care sunt acestea, cum lucreaza ele in apararea copilului si mecanisme-
le de realizare si aparare a drepturilor copiilor; activitatea Avocatului Poporului
pentru drepturile copilului; cum lucreaza Telefonul de incredere al copilului. Un
subiect important pentru discutiile cu copiii a fost violenta fata de copii, feno-
menul violentei in scoala si societate si prevenirea acestuia. Internetul si secu-
ritatea copiilor in mediul on-line, dreptul copilului la educatie, sanatate, viata,
supravietuire si securitate au fost alte subiecte abordate la intalnirile cu copiii,
desfasurate de obicei in forma unui dialog direct si deschis al Ombudsmanului
Copilului cu copiii.

Pe parcursul anului, Avocatul Poporului pentru drepturile copilului, Maia Bana-
rescu, a vizitat circa 30 institutii de invatamant, unde a discutat cu circa 1000 de
copii: Liceul Teoretic ,Orizont”, filiala Ciocana, Centrul de Creatie Tehnica pentru
Copii si Adolescenti ,Politehnic” din Chisinau, Liceul din satul Dezghigea, raionul
Comrat, Gimnaziul din satul Izbiste, raionul Criuleni, Liceul Teoretic ,Nicolae Bal-
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cescu” din comuna Ciorescu, Gimnaziul Pistruieni din raionului Telenesti, Liceul
,Ciprian Porumbescu” din Chisinau, Liceul din satul Fetesti, raionul Edinet. Liceul
Teoretic ,Alexandru cel Bun” din Bender, Liceul Teoretic ,Hyperion” si Scoala
primara nr.12 ,Anatolie Popovici” din Chisindu. Liceul Teoretic cu Profil de Arte
,Mihail Berezovschi”, Liceul Teoretic ,Vasile Alecsandri” din Ungheni, Liceul Teo-
retic ,lon Creanga” si Liceul Teoretic ,Mihai Viteazul” din Chisinau, Liceul ,Emil
Nicula” din Mereni s.a.. Profitdnd de prezenta in cadrul institutiei de invatamant,
Ombudsmanul Copilului a discutat si cu pedagogii, astfel la intalnirile cu profe-
sorii au participat circa 60 pedagogi. In cadrul institutiilor de invitamant vizita-
te Ombudsmanul Copilului a transmis institutiilor panoul informativ ,Avocatul
Poporului pentru drepturile copilului”. Temele abordate la intalnirile cu copiii au
tinut de activitatea Avocatului Poporului pentru drepturile copilului, rolul consili-
ilor elevilor in apararea drepturilor copiilor, prevenirea violentei in mediul scolar,
pericolele internetului pentru copii.

La fiecare intalnire a fost consultata opinia copiilor asupra subiectelor abordate.
in mare parte, opinia copiilor consultatd in astfel de intalniri, exprimat3 in con-
ditii informale, a constituit o pretioasa sursa de informare pentru Ombudsmanul
Copilului, o baza utila de informare pentru a formula niste concluzii referitoare
la situatia privind respectarea drepturilor omului si un impuls pentru actiune. Tn
acest context este necesar de mentionat ca varsta copiilor cu care s-a intalnit
Ombudsmanul a cuprins intregul spectru scolar: de la elevii claselor primare pana
la absolventi.

Consultarea opiniei copiilor in cadrul unei discutii despre prevenirea violentei
fata de copii si in randul copiilor, promovarea activismului copiilor, a initiativei lor
au fost obiectivul a doud evenimente speciale organizate de Oficiul Avocatului
Poporului la 14 septembrie la Comrat si la 21 septembrie 2019 la Balti. La am-
bele evenimente au luat parte elevi din clasele liceale din zonele de sud si nord
ale tarii.

Avocatul Poporului pentru drepturile copilului de asemenea s-a intalnit cu tinerii
de la Facultatea Drept a Universitatii de Stat din Moldova; de la Universitatea de
Studii Politice si Economice Europene ,Constantin Stere” si de la Colegiul Peda-
gogic ,Alexei Mateevici”, de la Institutul de Relatii Internationale din Moldova. in
cadrul lectiilor, participantii au fost informati despre institutia Ombudsmanului in
Republica Moldova, statutul si atributiile Ombudsmanului Copilului in conditiile
realizarii misiunii de monitorizare a respectarii drepturilor si a libertatilor copilu-
[ui, precum si al realizarii la nivel national, de catre autoritatile publice centrale si
locale, de catre persoanele cu functie de raspundere de toate nivelurile a preve-
derilor Conventiei ONU cu privire la drepturile copilului.

Alt public-tinta in activitatea de promovare a drepturilor copilului pentru Avoca-
tul Poporului pentru drepturile copilului 1l constituie profesionistii care lucreaza
cu copiii si cu familia: pedagogii, asistentii sociali, reprezentantii autoritatilor pu-
blice de diferite nivele. La intalnirile cu profesionistii din anul 2019, Ombudsma-
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nul Copilului si echipa Directiei drepturile copilului din OAP au abordat subiecte
actuale desprinse din practica sau care au constituit subiecte de rezonanta pen-
tru societate: violenta in familie si prevenirea ei, responsabilizarea parintilor, ro-
lul profesionistilor in asigurarea respectarii drepturilor copiilor, dreptul copilului
la familie, mecanismele de sustinere a copiilor aflati in situatii de risc. Avocatul
Poporului pentru drepturile copilului a discutat cu circa 300 de profesionisti din
domeniu: pedagogi din Pistruieni, Mereni, Fetesti, specialisti din domeniul asis-
tentei sociale din raionul Anenii Noi, din UTA Gagauzia, din Chisinau.

Ombudsmanul Copilului a luat parte la diverse activitati organizate de autoritati-
le publice locale si de organizatiile neguvernamentale din domeniu: la flashmobul
din capital3, alaturi de copii, parintii si educatorii din serviciile sociale municipale
destinate copiilor cu dizabilitati, la intalnirea cu parintii copiilor cu autism, orga-
nizata de Primaria Chisinau.

La 1 iunie 2019 Avocatul Poporului pentru protectia drepturilor copiilor, Maia
Banarescu, in Gradina Publica ,Stefan cel Mare” din Chisindu, de Ziua Internati-
onala a Copiilor, a organizat traditionala tombold dedicata copiilor cu genericul
,Cunoaste-ti drepturile”, avind ca scop promovarea drepturilor copiilor, dar si
informarea acestora despre drepturile si responsabilitatile pe care le au.

Si in 2019, Avocatul Poporului pentru drepturile copilului, Maia Banarescu, a
fost preocupata de problema copiilor strazii, in acest scop a organizat o sedinta
cu factorii de decizie si reprezentanti ai organizatiilor neguvernamentale. In ca-
drul sedintei au fost puse in discutie rezultatele actiunilor intreprinse in perioada
2016-2019. Ombudsmanul Copilului a apreciat schimbarile pozitive care au avut
loc in sistemul de protectie a drepturilor copilului Tn domeniul protectiei copiilor
care se afla in situatie de risc sau criza, cum sunt copii care stau in strada, refe-
rindu-se la adoptarea/modificarea cadrului normativ, imbunatatirea conlucrarii
intre actorii mecanismului intersectorial din Chisindu (localitatea unde se afla
majoritatea copiilor din aceastd categorie), deschiderea Centrului de zi pentru
copiii strazii In Chisindu, elaborarea studiului tematic de catre ONG ,Terre des
Hommes” etc.

Tn acest context este necesar de mentionat si Clubul de pres3 cu tematica de pre-
venire a exploatarii muncii copiilor la care au participat 20 de jurnalisti. Scopul
acestor discutii a fost informarea despre drepturile copiilor, despre mecanismele
de aparare a drepturilor copiilor si promovarea drepturilor copiilor atat in randu-
rile profesionistilor cat si in intreaga societate.

O directie importanta in promovarea drepturilor copilului o constituie instruirea.
In 2019 seful DDC, Tamara Tentiuc, a desfdsurat 9 activitati de instruire pentru
angajatii sistemului penitenciar cu tematica respectarii drepturilor copilului in
privat de libertate. in total au fost instruiti 224 de colaboratori ANP in cadrul a
11 activitati de instruire, care au fost pregatite si desfasurate in conformitate cu
metodologia elaborata in cadrul OAP.
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in 2019 Avocatul Poporului pentru drepturile copilului, Maia Binarescu, a partici-
pat la un sir de evenimente de nivel international din domeniul drepturilor copilu-
lui. La data de 16-17 mai, Ombudsmanul Copilului a participat la Conferinta Interna-
tionald ,,Cooperarea multisectoriald in prevenirea si combaterea exploatdrii si abuzului
sexual online al copilului” care a avut loc la Strasbourg. La conferinta au fost discuta-
te mai multe subiecte privind identificarea copiilor-potentiale victime ale abuzului
si exploatarii sexuale prin intermediul retelelor internet, interventiile prompte ale
actorilor mecanismului intersectorial si asistenta acordata copiilor-victime.

Avocatul Poporului pentru drepturile copilului, Maia Banarescu, a participat la
Conferinta Anuald a Retelei Europene a Ombudsmanilor Copiilor (ENOC), care s-a
desfasurat la Belfast, Irlanda de Nord, in perioada 25-27 septembrie. La lucrarile
conferintei au participat membrii ENOC si ai Retelei Europene a Tinerilor Consi-
lieri (ENYA), avocati specializati in drepturile copiilor, reprezentanti ai Consiliului
Europei, ai guvernelor statelor membre ale Uniunii Europene, ai ONG-urilor.

La 26-27 noiembrie 2019, Avocatul Poporului pentru drepturile copilului, Maia
Banarescu, a participat la Conferinta Internationald ,Protejarea drepturilor copilului
in conditii de conflict armat’, care a avut loc la Kiev. Conferinta s-a desfasurat la
initiativa Ombudsmanului Ucrainei cu ocazia celei de-a 30-a aniversari a Con-
ventiei ONU cu privire la drepturile copilului, cu participarea copiilor care au
devenit martori directi ai conflictului armat din Ucraina.

Editarea si distribuirea materialelor informative despre drepturile copilului in anul
2020 traditional au cuprins un sir de lucrari editate cu aportul financiar al UNCEF:
Raportul privind respectarea drepturilor copilului in Republica Moldova in anul 2018,
Conventia ONU cu privire la drepturile copilului, Recomandarile (observatiile finale)
ale Comitetului ONU pentru drepturile copilului emise in cadrul examinarii celui de-
al patrulea si al cincilea rapoarte periodice combinate (in limbile rusa si romana).

De asemenea au fost editate pliantul ,Cine este Avocatul Poporului pentru drep-
turile copilului” in sase limbi: romana, ucraineana, bulgara, romani, rusa si gagau-
za, pliantul ,,Consiliul elevilor” si pliantul pentru copii ,Cine este Avocatul Popo-
rului pentru drepturile copilului”.

Pe langa organizarea cluburilor de presa, Avocatul Poporului pentru drepturile
copilului si angajatii DDC au asigurat o comunicare continua cu presa la subiecte
care s-au referit la respectarea drepturilor copilului in Republica Moldova prin
organizare de briefinguri, acordarea de interviuri si comentarii pentru cazurile de
rezonanta, exprimarea opiniei referitor la diferite discutii in tematica drepturilor
copilului, participare la emisiuni televizate si radio, astfel din numarul total de
aproximativ de 200 aparitii in mass-media au fost inregistrate 33 de participari
ale Ombudsmanului Copilului la emisiuni de televiziune si radio.

n anul 2019 Avocatul Poporului pentru drepturile copilului a elaborat dou3 ra-
poarte tematice: ,Monitorizarea respectarii drepturilor copiilor ramasi fara ocro-

tire parinteascad” si ,Evaluarea respectarii drepturilor copiilor aflati in custodia
statului in legatura cu urmarirea penala sau executarea pedepsei”.
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DATE STATISTICE
PRIVIND EXAMINAREA CERERILOR S| ADRESARILOR LA
AVOCATUL POPORULUI PENTRU DREPTURILE COPILULUI

In anul 2019 in adresa Avocatului Poporului pentru drepturile copilului au par-
venit 129 cereri. Se atesta o scadere a numarului de adresari comparativ cu anii
precedenti:

Cereri

174
147
129
95 I I

Anul 2016 Anul 2017 Anul 2018 Anul 2019

Din numarul total de cereri, 62 au intrunit conditiile de admisibilitate si au fost
acceptate spre examinare. In privinta a 64 de cereri au fost emise decizii de res-
tituire a cererii fara examinare, explicandu-se petitionarilor procedura pe care ei
au dreptul sa o foloseasca pentru a-si apara drepturile si libertatile. 3 cereri au
fost remise spre examinare organelor competente.

Totodata, 13 cereri au intrunit conditiile pentru a fi examinate nemijlocit in cadrul
Directiei Drepturile Copilului. Astfel, din totalul de 13 cereri, cazuistica temati-
ca se referad la urmatoarele drepturi garantate de Conventia ONU cu privire la
drepturile copilului: violenta in familie, violenta din partea educatorului, violenta
in scoald, neglijenta din partea parintilor, abuz sexual, exploatarea copilului prin
munca, conditii precare la locul de munca al copilului, copii luati din familie de
catre autoritatile tutelare, copii luati de catre un parinte de la domiciliul celuilalt
contrar hotararii instantei de judecata.

Au fost identificate urmatoarele aspecte de incalcare a drepturilor copilului:

Dreptul la proprietate privatd. in atentia Avocatului Poporului pentru drepturile
copilului s-a aflat cazul mediatizat in mass-media a unei familii, evacuate silit
din apartament de catre executorul judecatoresc. La Oficiul Avocatului Poporului
s-au adresat parintii care au invocat dezacord cu actiunile executorilor judecato-
resti care aveau in gestionare documentele executorii pe acest caz, procedura de
desfasurare a licitatiei si procedura de evacuare silita a acestora si a copiilor, din

66 /




apartamentul vandut in urma licitatiei. Situatia creata a dus indirect la pierderea
locuintei pentru copiii familiei, punand familia intr-o situatie deosebit de critica.
Or, pierderea unei locuinte este una dintre cele mai grave atingeri aduse dreptu-
lui la respectarea domiciliului, pentru minori in acest caz.

Ombudsmanul Copilului a sesizat de urgenta la acel moment autoritatile com-
petente, iar ulterior a depus o concluzie in cadrul procesului de judecats, in ve-
derea respectarii interesului superior al copilului: dreptul la proprietatea privata
si protectia acesteia este un drept fundamental al fiecarui cetatean al Repubilicii
Moldova, iar statul are obligatia sa intreprinda toate masurile necesare in vederea
respectarii acestuia. Este important ca executorii judecatoresti, in procesul de
executare a hotararilor judecatoresti, sa tina cont de interesul superior al copiilor
in vederea evitarii incalcarii drepturilor acestora.

Investigarea minutioasa si complexa a acestui caz este importanta din perspecti-
va respectarii interesului superior al copiilor.

Dreptul la familie sau dreptul copiilor de a nu fi separati de pdrinti. Invocat in cere-
rea lui S. dezacordul cu actiunile autoritatilor de a plasa copiii minori in Centrul
de plasament si reabilitare a copiilor de varsta frageda.

In acest caz, au avut loc vizite, sedinte cu autoritatile implicate in vederea re-
punerii In drepturi a minorilor si respectarii dreptului la familie. Ombudsmanul
Copilului urmeaza sa depuna o concluzie in instanta de judecata pe acest caz.

Copiii lipsiti de ocrotire parinteasca constituie cel mai vulnerabil grup de copii si
necesita o atentie sporita din partea autoritatilor, or statul trebuie sa se asigure
ca sistemul de protectie a copilului sd corespunda standardelor internationale.
Motivele din care copiii sunt lipsiti de ingrijire parinteasca sunt diverse (parinti
emigrati, parinti in detentie, parinti divortati, parinti decedati, copii abandonati,
copii imigranti neinsotiti, copii care se afla in strad3 etc.).

Totodata, la capitolul dreptul copilului la familie, problema care a fost actuala si in
anul 2019 este stabilirea graficului de intrevederi in cazul divortului parintilor si
stabilirii domiciliului copilului cu unul din parinti. Persista problema lipsei unei prac-
tici unificate in stabilirea graficelor de intrevederi de catre autoritatile tutelare, ac-
tiunile acestora fiind segmentare si nu acorda o solutionare completa a problemei.

Dreptul la asistentad si protectie sociald. La Oficiul Avocatului Poporului s-a adresat
cu o cerere B.O. care invoca dezacordul cu actiunile autoritatii tutelare locale,
care au refuzat angajarea dansei in calitate de asistent parental profesional, desi
ea in anul 2015 a fost evaluata si instruita in calitate de solicitant la functia de
asistent parental profesional. Astfel, B.O. nu putea beneficia de alocatiile preva-
zute conform legislatiei. Ombudsmanul Copilului a recomandat autoritatii tutela-
re sa intervina in acest caz pentru a intreprinde masurile ce se impun, tindnd cont
de interesul superior al copilului.

Dreptul la educatie/instruire. Monitorizarea respectarii dreptului copilului la edu-
catie a fost invocat in adresarile oamenilor si pe parcursul anului 2019.
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Ombudsmanul Copilului a fost sesizat de administratia unui liceu pe motivul
incalcarii dreptului la educatie a unei eleve prin actiunile mamei sale, care, din
spusele profesorilor, nu permitea fiicei sale sa frecventeze scoala. Din materia-
lele anexate rezulta ca anterior au fost sesizate organele abilitate de a interveni
in solutionarea acestui caz, ins3, nici pentru anul de studii 2019-2020, eleva
nu s-a prezentat la scoald. Administratia liceului a expediat anterior un demers
la Inspectoratul de Politie sectorul Rascani, cu solicitarea de a lua masuri in
solutionarea acestui caz si atragerea la raspundere a reprezentantului legal al
elevei, care lezeaza dreptul fundamental la educatie. Acest caz a elucidat lipsa
conlucrarii multisectoriale a organelor publice abilitate cu functii de asigurare
a respectarii drepturilor copilului (politia, institutia de invatamant, autoritatea
tutelara).

In atentia Avocatului Poporului pentru drepturile copilului s-a aflat si cazul me-
diatizat pe larg din cadrul unui liceu. Ombudsmanul Copilului a fost sesizat si de
un grup de parinti care au relatat despre un sir de obstacole in desfasurarea pro-
cesului educational al copiilor. De mentionat ca dreptul la educatie este garantat
de art. 28 al Conventiei ONU cu privire la drepturile copilului si art. 17, alin.2
al Cartei Sociale Europene. In opinia Ombudsmanului Copilului, prin situatia de
conflict creata intre staff-ul managerial al institutiei de Tnvatamant este comisa o
ingerinta in realizarea dreptului la educatie al copilului pe segmentul accesibilita-
te. Astfel, autoritatile responsabile — Ministerul Educatiei, Culturii si Cercetarii si
Directia Generala, Educatie, Tineret si Sport municipala Chisinau trebuie sa inter-
vina eficient pentru aplanarea conflictului creat si sa asigure garantarea dreptului
la educatie al copilului.

Este necesar de mentionat ca statele au obligatia de a clarifica interesul supe-
rior al tuturor copiilor, inclusiv al celor aflati in situatii vulnerabile, or situatia
creatd are ca rezultat limitarea dreptului la educatie, al elevilor institutiei re-
spective.

Ombudsmanul Copilului atentioneaza ca obligatia asigurarii dreptului la educatie
este una imperativa pentru statul care a aderat la Conventia ONU pentru drep-
turile copilului si si-a asumat angajamentul de a respecta prevederile acesteia.

La etapa respectiva autoritatile competente au solutionat cazul prin mediere
intre parti, iar Ombudsmanul Copilului va monitoriza in continuare situatia
creata.

Dreptul la educatie al copiilor cu necesitdti speciale. Avocatul Poporului pentru
protectia drepturilor copilului a examinat cererea depusa de catre Z.V., care invo-
ca accesul limitat al fiicei sale la procesul educational, aceasta fiind diagnosticata
cu sindromul Down. Din cauza lipsei specialistilor calificati in scoald, mama copi-
lului a solicitat instruire la domiciliu. Dupa interventia Ombudsmanului Copilului,
cererea a fost satisfacuta.
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Alte cereri:

Dreptul incdlcat: Dreptul la constiintd si religie, supus indrumarii corespunzatoare a
parintilor si legilor nationale, din partea DASPF Drochia, deoarece a autorizat plasa-
rea copiilor in familia domnului S.B. care are confesiune religioasa diferita de cea a
familiei C. si nu a solicitat consimtamantul mamei pentru plasarea in aceasta familie.

Urmare a intervenirii APDC si inaintarii avizului cu recomandari, mama a fost de
acord ca copiii sa ramana n continuare in plasament in aceasta familie, avand
dreptul de a vizita ori de cate ori isi doreste copiii si sa-i ia in vizite la ea acasa cu
acordul DASPF.

Adresanta a solicitat de a interveni in situatia minorilor C.A., C.M. si C.V. plasati
n serviciul Casei de copii de tip familial, C.E., bunica copiilor, nu era de acord cu
plasamentul copiilor in aceasta familie, deoarece familia este de altd confesiune
religioasa decat isi doreste ea pentru nepotii sai.

Urmare a vizitei efectuate, studierii situatiei copiilor, conditiilor de trai, opiniei
copiilor, discutiei cu parintii educatori; analizei documentelor confirmative si ex-
plicatiile reprezentantilor Directiei Asistenta Sociala si Protectia Familiei Drochia,
Avocatul Poporului pentru drepturile copilului a Thaintat la data de 12.07.2019
catre seful DASPF Drochia un Aviz in temeiul art.24 din Legea cu privire la Avo-
catul Poporului (Ombudsmanul) nr.52 din 03.04.2014.

La 14.08.2019 DASPF a informat despre masurile intreprinse si monitorizarea
situatiei copiilor in continuare. Totodata, in cadrul sedintei Comisiei raionale pen-
tru protectia Copilului aflat in dificultate din 11.07.2019 s-a propus spre revizuire
decizia privind plasamentul planificat al copiilor C. in CCTF. Urmare a examinarii
plasamentului, Comisia a recomandat continuarea plasamentului fara modificari.

Avand in monitorizare cazul descris, urmare a solicitarii adresate DASPF Drochia, la
data de 30 septembrie 2019, Avocatul Poporului a fost informat ca, in scopul asi-
gurarii interesului superior al copilului, s-a intervenit conform competentei pentru
apararea drepturilor si protectia intereselor copilului: s-a evaluat situatia, s-a discu-
tat cu parintele-educator si cu copiii. A fost constatat ca copiii traiesc intr-un mediu
de trai sigur si sanatos, parintele-educator asigura dezvoltarea armonioasa fizic3,
mintald si emotionala a copiilor, primesc sprijinul necesar, sunt ingrijiti, In familie
li se creeaza o ambianta familiald agreabild, li se acordd atentie deosebitd, primesc
alimentatie sanatoasa, sunt antrenati in diferite activitati, se simt bine, frecventea-
za institutia de Tnvatamant, beneficiaza de toate conditiile pentru dezvoltare. La
momentul solicitarii informatiei, copiii se aflau in vizita la mama lor biologica C.V. si
bunica C. E., domiciliate in Drochia, pentru termen de trei zile.

Dreptul incdlcat: Dreptul copilului la educatie, sigurantd fizicd si psihicd. Tn cadrul
cercetarii mai multor adresari a fost descoperita neinregistrarea cazurilor de con-
flict aparute intre elevi si cadrele didactice in registrul de evidenta a sesizarilor
privind cazurile de abuz, neglijare, exploatare, trafic al copilului si respectarea
intocmai a prevederilor Ordinului nr.77 din 22.02.2013 cu privire la procedura de
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organizare institutionalad si de interventia lucratorilor institutiilor de invatamant
in cazurile de abuz, neglijare, exploatare, trafic al copilului si in Ordinul nr. 858 din
23 august 2013 cu privire la Metodologia de aplicare a Procedurii de organizare
institutionala si de interventie a lucratorilor institutiilor de invatamant in cazurile
de abuz, neglijare, exploatare, trafic al copilului.

Din circumstantele cauzelor investigate de Avocatul Poporului pentru dreptu-
rile copilului, beneficiarii invocd acte de violentd domesticd/ in familie. Totodata,
acestia invoca ca autoritdtile competente nu acordd suportul necesar si nu asigurd
executarea madsurilor de protectie de cdtre agresor.

Cererea Z.A. comunica faptul ca din cauza violentei in familie, fata de copii Z.E.
si Z.L., autoritatile franceze i-au luat cei 2 copii si i-au plasat intr-un centru de
plasament. Suplimentar, Z. invoca ca s-a adresat pentru ajutor citre Misiunea
Diplomatica a Republicii Moldova din Republica Franta, insa a fost refuzata, in
prezent cazul se afla in vizorul APDC.

Cererea C.V. invoca ca, in urma aplicarii violentei in familie fatd de ea si minorii
C. C.si C. C. de catre fostul sot C. R,, a fost instituitd ordonanta de protectie in
vederea protejarii ei si a copiilor sai fata de agresor. Solicitanta invoca, ca autori-
tatile locale nu supravegheaza executarea de catre C. R. a masurilor de protectie
instituite prin ordonanta, iar acesta frecvent incalcd ordonanta de protectie, (ca-
zul se investigheaz3).

Cererea D.V. solicita intervenirea Ombudsmanului copilului cu concluzii in proce-
sul de judecati in vederea apararii interesului superior al copilului. In fapt, solici-
tanta invoca aspecte privind violenta in familie fata de ea si de copiii D. A. si D. A.
(cazul se afla in atentia APDC).

Cererea Administratiei Nationale a Penitenciarelor care solicitd aportul Avocatului
Poporului pentru drepturile copilului in vederea solution&rii cazului P.. n fapt,
ANP informeaza ca detinuta P. . manifestd comportament neglijent, abuziv, atat
verbal, cat si fizic fata de copilul P. N.

In examinarea cazurilor mentionate supra, a fost identificats incilcarea normelor:

1. Art.2, pct.2) din Conventia ONU cu privire la drepturile copilului, prin care
statele parti vor lua toate masurile corespunzatoare pentru ca copilul sa fie
efectiv protejat impotriva oricarei forme de discriminare sau de sanctiuni
motivate de situatia juridica, activitatile, opiniile declarate sau convingerile
parintilor sai, ale reprezentantilor sai legali sau ale membrilor familiei sale;

2. Art.3, pct. 2) din Conventia ONU cu privire la drepturile copilului, prin care
statele parti se angajeaza sa asigure copilului protectia si ingrijirile necesare
pentru bunastarea sa, tinand cont de drepturile si obligatiile parintilor sai,
ale tutorilor sai, ale altor persoane legal responsabile pentru el si vor lua, in
acest scop, toate masurile legislative si administrative corespunzatoare;

3. Art.5 din Conventia ONU cu privire la drepturile copilului, prin care Statele
parti vor respecta responsabilitatea, dreptul si obligatia pe care le au pa-
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rintii sau, dupa caz, membrii familiei largite sau a comunitatii, conform cu-
tumei locale, tutorii sau alte persoane prin lege responsabile pentru copil,
de a-i da acestuia, intr-un mod care sa corespunda dezvoltarii capacitatilor
acestuia, orientarea si sfaturile corespunzatoare exercitarii drepturilor pe
care i le recunoaste prezenta Conventie;

4. Art.7 (Autoritatile si institutiile abilitate cu functii de prevenire si de com-
batere a violentei familie) al Legii nr.45 din 01.03.2007 cu privire la preve-
nirea si combaterea violentei in familie;

5. Art. 6 (Dreptul la inviolabilitatea persoanei, la protectie impotriva violentei fizi-
ce si psihice), art.16 (Dreptul la abitatie in familie) si art.18 (Raspunderea fami-
liei pentru copil) din Legea nr. 338 din 15.12,1994 privind drepturile copilului;

6. Art.78! Codul Contraventional al Republicii Moldova.

Astfel, reiesind din atributiile functionale delegate prin Legea nr.52 din
03.04.2014 cu privire la Avocatul Poporului (Ombudsmanul), Avocatul Poporu-
lui pentru drepturile copilului Tsi exercita atributiile pentru asigurarea respectarii
drepturilor si a libertatilor copilului si realizarii, la nivel national, de catre autori-
tatile publice centrale si locale, de catre persoanele cu functie de raspundere de
toate nivelurile a prevederilor Conventiei ONU cu privire la drepturile copilului.

Totodata, Ombudsmanul a considerat oportund aplicarea art11 lit.k) din legea
mentionatad supra, potrivit careia Avocatul Poporului pentru drepturile copilului
este Tn drept sa solicite si sa primeasca de la autoritatile publice, de la persoanele
cu functii de raspundere de toate nivelurile informatiile, documentele si materia-
lele necesare pentru exercitarea atributiilor, inclusiv informatiile oficiale cu acce-
sibilitate limitata si informatiile atribuite la secret de stat in conditiile legii.

Pe parcursul anului 2019 s-au mai aflat in examinare urmatoarele cereri: in cere-
rea adresata APDC o detinuta a invocat ca copilul sdu se afla la intretinerea ma-
mei sale, iar ultima nu primeste indemnizatiile prevdzute de lege pentru ingrijirea
copilului. Investigdnd cazul, faptele descrise nu s-au adeverit, bunica copilului
beneficiind de toate prestatiile sociale prevazute de lege.

La fel nu s-au confirmat cele invocate de o altd persoana, care a relatat ca fsi
ingrijeste singura copiii, deoarece sotul sau este in detentie si nu beneficiaza de
indemnizatii pentru ingrijirea copiilor.

In urm3toarele cazuri s-a constatat incilcarea unor drepturi ale copilului, dup3
cum urmeaza:

TV. a invocat incdlcarea dreptului copilului de a nu fi separat de pdrintii sai, nerespec-
tarea graficului de intrevederi si comportamentul neadecvat al mamei copilului. n
rezultatul investigarii, s-a solicitat concursul DASPF Straseni, care a confirmat despre
comportamentul nedemn al mamei copilului, copilul fiind transmis la tatal pentru
ingrijire si educare, cazul fiind monitorizat in continuare de catre DASPF Straseni.

Cererea B.N. cu solicitarea de a interveni la reintegrarea familiei, prin Thapoierea
copilului sau, care se afla sub tutela rudelor. Solicitand intervenirea Procuraturii
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Anenii Noi, Primariei s.Calfa, IP Aneii Noi, DASPF Anenii Noi, a Liceului din loca-
litate, precum si a cererii personale a copilului (11 ani), a fost constatat ca copilul
categoric refuza sa locuiasca cu tatal sau, manifestand dorinta de a ramane in
continuare sub tutela rudelor. De asemenea, am stabilit ca tutorii copilului au
inaintat cerere de chemare in judecata privind decaderea din drepturi parintesti
a tatalui copilului, iar instanta va decide asupra cazului dat.

Un alt caz cu constatarea incalcarii dreptului copilului a fost sesizat de catre J.G,,
care a invocat faptul ca copilul sdu a fost impus sd munceascd pe terenul scolar,
prin ce copilul a fost supus muncii ddunitoare. In acest caz, s-a expediat o reco-
mandare Directiei Invatdmant Floresti, propunandu-se unele masuri si atentiona-
rea despre neadmiterea pe viitor a astfel de cazuri.

Un caz de incalcare a dreptului copilului la pensia alimentard 1l constituie faptul
neachitirii acesteia de catre tati. in adresarile la Procuratura Generald, CNA,
precum si Ministerul Justitiei, Ombudsmanul Copilului a solicitat impulsionarea
actiunilor executorului judecatoresc in vederea obtinerii pensiei alimentare pen-
tru copil. Cazul este in gestiune.

O mamad-detinutad a invocat incdlcarea dreptului copilului de a intretine relatii per-
sonale si contacte directe cu ea, dansa aflandu-se in detentie. Solicitand impli-
carea administratiei Penitenciarului nr.7, precum si din convorbirile telefonice cu
DASPF Balti, a fost constat ca intr-adevar mama nu si-a vazut un timp indelungat
copiii, iar tatii refuza categoric intretinerea legaturilor copiilor cu mama, deoare-
ce dansa este in detentie, iar atmosfera si anturajul din penitenciar vor influenta
negativ asupra psihicului copiilor. La moment se intreprind si se cauta alte solutii
pentru asigurarea dreptului mamei la intrevederi cu copiii.

Intr-un caz petenta invoca incilcarea dreptului copilului la un proces echitabil, fi-
ind banuit de incalcarea legii. Referitor la caz, au fost solicitate informatii de la
Procuratura Buiucani, cazul este in examinare.

O alta petenta invoca incalcarea dreptului copilului la viatd, supravietuire si dez-
voltare, si anume, mentioneaza ca, impreuna cu copilul, au fost supuse violentei
verbale si psihice din partea fostului sot. De asemenea, fostul sot nu achita nici
pensia de intretinere a copilului. In vederea clarificirii situatiei, a fost expediata
o solicitare catre Inspectoratul de Politie Rascani, cazul este in gestiunea Ombuds-
manului Copilului.

Cereri restituite:

Pe parcursul anului 2019 au fost restituite fara examinare cu explicarea procedu-
rii care sunt in drept s-o foloseasca - 18 cereri, in care s-au invocat incalcari ale
drepturilor copilului.

In rezultatul analizei acestor cereri a fost constatat ci in 6 cereri este invocat3
incalcarea dreptului copilului de a avea o familie si anume reintegrarea. O mama
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doreste reintoarcerea copilului sau din institutia de plasament acasa, sa fie la
ingrijirea si intretinerea sa. Deoarece si mama si copilul sunt persoane cu dizabi-
litati, a caror stare de sanatate si capacitati fizice nu asigura o reintegrare deplina
in conditii adecvate a copilului in familie, reintegrarea nu a fost posibila.

In dou cazuri petentii solicitd aportul APDC la reintoarcerea copilului in Ucraina.
Domiciliul acestuia, conform hotararii instantei de judecata, a fost stabilit cu tata
(care locuieste Tn Ucraina). Mama, prin inselaciune, a traversat cu copilul frontiera
de stat si la moment locuieste in Moldova.

Un caz similar cu statul Israel. Petenta, de asemenea, solicitd contributia APDC
la Tnapoierea copilului sau, aflat la bunei in Moldova, care refuza reintoarcerea
copilului mamei.

In alt caz, tatil copilului solicita intervenirea APDC pentru reintegrarea familiei.
El cu copilul locuieste in Federatia Rusa, iar mama, odata cu traversarea hotarului
Moldovei, a primit interdictie de a parasi Republica Moldova.

Un alt tata solicita aportul APDC ca copiii sdi (dupa decesul sotiei) sa ramana la
educatia si intretinerea acestuia si sa nu fie plasati in institutii de plasament.

O alta problema invocata este incasarea pensiei de intretinere de la tatii copiilor
(3 cereri). Intr-un caz se soliciti aportul APDC la urgentarea examinarii in judeca-
ta a cazului privind incasarea pensiei de intretinere, iar in alte doua cazuri petentii
invoca faptul ca nu primesc pensia de intretinere, solicitind implicarea APDC la
solutionarea cazurilor.

fn doua cazuri a fost constatata incalcarea dreptului copilului de a avea relatii
personale si contacte directe cu ambii parinti atunci cand acestia sunt divortati
si nu locuiesc impreuna. Petentii cereau intervenirea APDC pentru a asigura res-
pectarea graficului de intrevederi.

In doua cazuri petentii au solicitat contributia APDC la obtinerea informatiei cu
privire la conditiile de trai ale copiilor domiciliati in Federatia Rusa.

O cetateanca a invocat decizia instantei de judecata de evacuare din apartament
Tmpreuna cu copiii. Dansa a solicitat aportul APDC la suspendarea evacuarii din
locuinta, deoarece nu are un alt loc de trai.

O altd mama a cerut ajutorul APDC pentru apararea dreptului de proprietate al
copiilor sai, invocand ca bunica copiilor, dupa divortul petentei cu fiul acesteia, o
alunga din apartament impreuna cu copiii.

A mai fost atestat un caz de incalcare a dreptului la asistenta si protectie sociala
si anume: neachitarea indemnizatiei pentru copilul adoptat.

Un cetatean a invocat despre incilcarea dreptului la un proces echitabil (doud
cazuri), si anume: dezacordul cu activitatea avocatului, iar in alt caz o persoana
solicitd prezenta APDC in sedintele de judecata, unde se examineaza decaderea
sa din drepturile parintesti.




Receptionate | Acceptate | Restituite Remise
N o) o | N|o|o|N|]o|o|N| o] o
Tematica adresirilor sl s s|aslslslalalsls| 3|
13 Y N [ ]l [N | | Q|
Dreptul la familie 47 | 28 | 39 [27]|15|24|15|11(21| 5 | 2
Dreptul la educatie 28 118 9 (21| 7 (9|57 |3 |2 |4]|1
Drepturile copiilor din 4 15 3 |10 115 = | =
sistemul administratiei
juvenile
Dreptul la proprietate 4 3 5 311121 ]2]|3] - -
privata si protectia acesteia
Dreptul la asistenta 9 8 2 51]5|21213|3|1]|1] -
medicala
Dreptul la informatie 3 9 7 1(2(-125|7]|1]|2
Dreptul la asistenta si 17 119 | 4 |15|10| 5|11 |6 | 2 | 1| 3
protectie sociala
Dreptul la nume si 5 9 1 3|5 -1214|1]|-|-
cetatenie
Dreptul la aparare 3 13 2 2|16 -2 72| - |-
Dreptul la viata, 7 8 2 716 - (211 - - 1
supraveghere si dezvoltare
Dreptul la munca 2 = -l -1312]-12]-]-
Protectia fata de abuz si 18 140 | 6 | 2 |24 5 |15|115| - | 1| - | 1
neglijenta
Libertatea opiniei si - 2 1 - 11 -1 - | -
exprimarii
Colectarea ilegala a banilor | - 2
in inst. de educatie
Dreptul la un proces 9 6 3
echitabil
Protectia familiei si copiilor 3 3
orfani
Dreptul copilului de a nu 18 7 11
fi separat de parintii sai
impotriva vointei lui
Dreptul la identitate 1 1
culturala si religioasa
Dreptul la libera circulatie 5 5
Dreptul copilului la joc, 1 1
odihna, recreare
Dreptul la un mediu 1 1
sanatos
Total 147 | 174 (116 (89 |94 (66 |47 |69 |64 |11 |11 | 3
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Din numarul total de cereri, majoritatea se refera la incalcarea dreptului la fami-
lie, educatie si a dreptului la asistenta socialda. De asemenea persista fenomenul
de violenta asupra copilului si in randul copiilor. O amploare deosebitd o capata
bullying-ul in randul copiilor in cadrul institutiilor de Tnvatamant.

In procesul de investigare a cererilor acceptate spre examinare, Avocatul Popo-
rului pentru drepturile copilului a intervenit in procesul de repunere in drepturi
a copiilor, in limita atributiilor si mecanismelor legale, conform Legii cu privire la

Avocatul Poporului (Ombudsmanul)

Actiuni procesuale

Aviz cu recomandari privind masurile ce urmeaza a fi
intreprinse pentru repunerea imediata in drepturi a
petitionarului (art.24 din Legea nr.52 din 03.04.2014)

Anul
2017

28

Anul
plokk:]

25

Anul
2019

14

Demers (pentru intentarea unui proces penal/
disciplinar in privinta persoanei cu functii de
raspundere care a comis incalcari ce au generat
lezarea considerabild a drepturilor si libertatilor
omului (art.25 alin.(1) lit.b) din Legea nr.52

Sesizare asupra cazului de incalcare a eticii de
serviciu, tardganare si birocratism (art.25 alin.(1) lit.d)
din Legea nr.52

Actiuni in instanta de judecata/intervenire in proces
pentru a depune concluzii/concluzii (art.25 alin.( 2) si
(3) din Legea nr.52

3/6/10

Acord de conciliere (art.23 alin.(3) din Legea nr.52

Propuneri privind imbunatatirea activitatii aparatului
administrativ in temeiul subpunctului 6 din punctul 7
al capitolului Il din Regulamentul de organizare si
functionare a OAP

Solicitare de efectuare a expertizei judiciare
(art.11 lit.m) din Legea nr.52)

Propuneri si recomandari de perfectionare a legislatiei
(art.27 lit.(a) din Legea nr.52)

Sesizarea Curtii Constitutionale in vederea controlului
constitutionalitatii actelor normative (art.26 din Legea
nr.52)/opinii

2 opinii

-/2

Opinii asupra proiectelor de acte normative
(art.27 lit.(b) din Legea nr.52)

TOTAL

53

51

11

52
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TELEFONUL DE INCREDERE AL COPILULUI (0 800 11116)
iN ANUL 2019

Telefonul de incredere al Copilului cu numdrul 0 800 11116 reprezintd un mecanism
de comunicare directa al Avocatului Poporului pentru drepturile copilului cu ado-
lescentii si copiii din intreaga tar3, instituit de Oficiul Avocatului Poporului, in cali-
tatea sa de Institutie Nationala de Protectie a Drepturilor Omului, si vine sa asigure
exercitarea atributiilor Ombudsmanului Copilului de a oferi ,protectie si asistenta
copilului la cererea acestuia, fara a solicita acordul parintilor sau al reprezentantilor
legali, art. 17 din Legea cu privire la Avocatul Poporului (Ombudsmanul)”.

Telefonul de incredere al Copilului este o platforma de discutii a adolescentilor si co-
piilor cu Ombudsmanul privind protectia si promovarea drepturilor copilului, este o
oportunitate ca vocea acestora sa fie auzita si este un mod avantajos pentru ei sa
solicite, iar Ombudsmanul sa intervina in solutionarea problemelor invocate.

Beneficiari ai serviciului mai pot fi reprezentantii legali si orice persoana care de-
tine informatie despre aflarea copilului in situatie de risc sau dificultate.

Scopul serviciului este de a oferi suport/ghidare informationala beneficiarilor pri-
vind mijloacele si modul de solutionare a drepturilor presupus incalcate, despre
institutiile publice competente pentru examinarea problemelor invocate cu privi-
re la cazurile de incalcare a drepturilor copilului.

Pe parcursul anului 2019, la Telefonul de incredere al Copilului au fost inregistra-
te 194 de apeluri telefonice. Din numarul total de apeluri, 190 au parvenit de
la adulti, iar 4 de la copii. Avocatul Poporului pentru drepturile copilului s-a sesi-
zat din oficiu in baza informatiilor comunicate, in 17 cazuri referitor la: violenta in
familie, violentad din partea educatorului, violenta in scoald, neglijentd din partea
parintilor, abuz sexual, exploatarea copilului prin munca, conditii precare la locul
de munca al copilului, copii luati din familie de catre autoritatile tutelare, copii luati
de catre un parinte de la domiciliul celuilalt contrar hotararii instantei de judecata.

Potrivit datelor, numarul de apeluri la Telefonul de incredere al Copilului inregistrate in
anul 2019 s-a majorat. Factorii care au contribuit la cresterea numarului de apeluri
tin de oportunitatea aparuta de accesare a numarului (0 800 11116) de pe telefonul
mobil, dar si de intensificarea promovarii si mediatizarii acestui serviciu. Pe parcursul
activitatii serviciului, numarul apelurilor parvenite de la adulti a depasit numarul ape-
lurilor de la copii. Nu doar specificul varstei, particularitatile si circumstantele legate
de aceasta sunt cauzele numarului mic de adresari din partea copiilor la telefonul dat.
O alta cauza tine de informarea insuficienta a copiilor atat despre existenta acestui
telefon, cat si despre posibilitatea de a apela. Ombudsmanul Copilului mentioneaza o
alta cauza a numarului mic de apeluri de la copii atat lipsa de deprinderi la copii de a
vorbi personal despre problemele sale, cat si lipsa de incredere ca va fi auzit, iar pro-
blema lui va fi solutionata. Pentru corectarea acestei situatii urmeaza sa fie depuse
eforturi suplimentare atat de catre Ombudsmanul Copilului, cat si de echipa.
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Probleme/drepturi invocate la Telefonul de incredere al Copilului
in perioada 01.01.2019-31.12.2019

Mediu

Mediu

Dreptul pretins incalcat Adult Copil urban  rural M F
Protectia familiei si a copiilor orfani 24 11 13 40
Dreptul la viata intima, familiala si privata 31 10 | 15
Dreptul la asistenta si protectie sociala 29 7 13 30
Violenta in institutii scolare/prescolare 35 1 9 7 15 | 10
Dreptul la educatie 28 1 12 8 3 | 20
Dreptul la sanatate 9 4 4 3 6
Copii in situatie de risc 6 2 3 1 5
Dreptul la informare 5 3 2 2 3
Dreptul la munca 1 2 2 1 1
Pastrarea identitatii copilului 1 1 1
Dreptul la libera circulatie 2 2 1 2
Dreptul la justitie 3 1 2 3
Violenta domestica 7 3 2 6
Abuz sexual 2 1 1 10
Consultatie juridica 30

Total 190 4 134 60 34 | 160

Reiesind din numarul apelurilor inregistrate, unii parinti au solicitat consultatie
juridica, totodata, invocand probleme ce tin de:

e nerespectarea graficului de intrevederi cu copilul de catre unul dintre pa-

rinti, care locuieste separat;

e eschivarea de la achitarea pensiei alimentare de catre parinti;

e lipsa indemnizatiilor sociale pentru familiile cu multi copii;

e violenta in cadrul institutiilor de Tnvatamant;

e violenta domestic3;

e denunturi de la cetateni in privinta copiilor aflati in situatie de risc si anu-
me, copii care cerseau in strada, copii care au fost supusi violentei si negli-

jentei de catre parinti;

e informatie/consultatie despre adoptia copiilor in Republica Moldova.

La fel, au fost apeluri referitor la neadmiterea copiilor nevaccinati in sistemul
educational. Motivele pentru care parintii refuza imunizarea copiilor lor se numa-
ra suspiciunile privind calitatea joasa a vaccinurilor si posibilele reactii adverse,
lipsa informatiilor multilaterale si exhaustive care trebuie sa fie primite de la me-
dic, ingrijorarile, dar si avantajele vaccinarii, obtinerea consimtamantului pentru
vaccinare prin impunerea anumitor conditii.
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Apelantii relateaza ca imunizarea copiilor nu totdeauna se realizeaza in locuri
amenajate cu respectarea conditiilor de prevenire a contaminarii, adica in cabi-
nete de vaccinari din cadrul institutiilor medicale primare. Parintii nu sunt infor-
mati din timp despre necesitatea imunizarilor, ziua in care vor fi imunizati copiii,
despre vaccinul utilizat, reactiile postvaccinale posibile care pot aparea in urma
administrarii vaccinului si modul in care este necesar sa reactioneze in asemenea
situatii. Copiii supusi imunizarii nu sunt examinati preventiv de catre medic si nu
sunt precizate/verificate datele de anamneza (boli, suportarea vaccindrilor anteri-
oare, alergie la medicamente, produse alimentare etc.), date pe care le cunoaste si
le poate comunica doar reprezentantului legal.

De asemenea, unii parinti au invocat lipsa/insuficienta cooperarii actorilor care
fac parte din mecanismul intersectorial din domeniile asistentei sociale, educati-
ei, ocrotirii sanatatii, organele de drept, prevazut in Legea privind protectia spe-
ciala a copiilor aflati in situatie de risc si a copiilor separati de parinti, nr. 140 din
14 iunie 2013. Lipsa cooperarii intersectoriala se resimte mai accentuat in cazuri-
le de violenta asupra copiilor, specialistii nu intervin prompt potrivit competente-
lor de care dispun. Apelantii semnaleaza si fenomenul birocratiei care este foarte
frecvent intalnit, la fel si indiferenta autoritatilor de linie fata de problemele ceta-
tenilor si, nu in ultimul rand, lipsa de comunicare cu cetatenii sau/si consultarea/
ghidarea corecta a acestora in problemele/situatiile dificile cu care se confrunta.

Drepturile invocate ca incalcate la Telefonul de incredere al Copilului
in perioada 2016-2019

Anul Anul Anul Anul

Dreptul pretins incalcat 2016 2017 2018 2019

Dreptul la educatie 4 12 18 28
Dreptul la asistenta si protectie sociala 6 16 29 29
Dreptul la familie 9 16 45 31
Dreptul la sanatate 3 5 5 9
Dreptul la informare 0 0 8 5
Dreptul la munca 0 0 0 3
Dreptul la libera circulatie 1 5 0 2
Dreptul la viata si integritate fizica si psihica 0 4 0 0
Dreptul la un nume si cetatenie 0 2 4 0
Violenta in institutiile de invatamant 5 11 8 35
Violenta in familie asupra copiilor 5 7 10 7
Abuz sexual 1 2 0 2
Consultatie juridica 19 12 0 30
Copii In situatie de risc 3 3 1 6
Dreptul la un proces echitabil 1 0 2 0
Dreptul la odihna 0 2 1 0
Inactiuni din partea institutiilor statului 5 3 1 0
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In pofida faptului ca exista cadrul legal care interzice violenta de orice naturi
si care stabileste mecanismul privind procedura de identificare, inregistrare, ra-
portare si intervenire in cazurile de violenta in institutiile de invatamant, acest
fenomen se atesta a fiin crestere.

In cazurile de abuz si neglijents se constat3 nerespectarea prevederilor stabilite
in Procedura de organizare institutionala si de interventie a lucratorilor institu-
tiilor de Tnvatamant in cazurile de abuz, neglijare, exploatare, trafic al copilului.
Copiii nu sunt referiti pentru a beneficia de ingrijire recuperatorie, fapt prevazut
de art. 39 al Conventiei ONU cu privire la drepturile copilului.

RECOMANDARI:

= Promovarea in continuare a Telefonului de incredere al Copilului (cu numd-
rul 0800 11116)

= Informarea copiilor/specialistilor care lucreaza cu copiii referitor la cazu-
rile/situatiile si modalitatea de adresare la Telefonul de incredere al Copi-
lului (cu numdrul 0800 11116)

= Evaluarea eficientei si eficacitatii mecanismelor de cooperare intersec-
toriald Tn domeniul drepturilor copilului, cu Tnaintarea recomandarilor
privind Tmbunatatirea colaborarii in cazurile de interventie pe cazurile
copiilor care sunt in situatie de risc sau in dificultate.
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INTRODUCTION

The report on the observance of child rights in the Republic of Moldova in 2019
was prepared in accordance with the provisions of Art. 29 of Law on the People’s
Advocate (Ombudsman) no. 52 of April 3, 2014.

The report presents the opinion of the People’s Advocate for Children’s Rights on
the capacity of the national child protection system to ensure respect for the ri-
ghts of the child, based on the conclusions made in the process of monitoring the
national implementation of the UN Convention on the Rights of the Child. The
Children’s Ombudsman also makes recommendations to the state authorities to
be taken in order to eliminate the systemic factors that lead to the violation of
the rights of the child in a particular compartment and to improve the situation
in the system of protection of the rights of the child.

The issues addressed in the report are for the most part ,old”, being addressed
in the annual Reports of the Children’s Ombudsman for previous years. Keeping
them in the monitoring area, together with new ones identified, indicates that
they have not been solved, on the contrary, they have conditioned the aggrava-
tion of the situation in the field.

During 2019, in the context of exercising the powers provided by the Law on the
People’s Advocate (Ombudsman) no. 52 of April 3, 2014, the Children’s Ombuds-
man examined individual cases based on requests and ex-officio procedure, stu-
died the criminal, civil and administrative legal framework and put forward propo-
sals to amend it, cooperated with state institutions to ensure respect for the rights
of the child, prepared thematic reports on respect for the rights of children left
without parental care and children in places of detention, the situation regarding
palliative services for children. There were also organized activities to promote
children’s rights in educational institutions, activities to consult the opinion of the
child at zonal and national level, such as the National Children’s Forum.

At the same time, the People’s Advocate for Children’s Rights monitored the
implementation of the Recommendations of the UN Committee on the Rights of
the Child based on the combined Report IV and V, presented in 2017.

Subsequently, the Children’s Ombudsman concludes that public policy is ine-
ffective in protecting the rights of the child, the national child protection system
does not meet the special needs of children at risk, the national education sys-
tem does not provide children with the necessary training for social integration,
and the juvenile justice system fails to perform the basic tasks of prevention and
protection of the child with complex emotional behavior.

The State does not allocate sufficient resources to maintain and strengthen the
systemic reforms carried out. There is a lack of adequate vision for the develop-
ment of parenting skills, as evidenced by the tragic cases resulting in the death of

84 /




children. There is no adequate response to combating domestic violence against
children. And the Lanzarote Convention remains a challenge for the Republic of
Moldova.

Failure to respect the rights of children on the left bank of the Dniester to name
and citizenship, education in their mother language, social assistance and pro-
tection, free movement, the right to life and development has been a persistent
problem for decades.

The child’s opinion and the best interests of the child are not perceived and
applied as fundamental principles in actions taken by public institutions and
authorities, non-profit organizations and individuals.

The People’s Advocate for Children’s Rights further draws the attention of public
authorities on the imperative nature of the concept of protection of future gene-
rations.

The right of future generations, the child rights-based approach, the child’s opinion
and the best interests of the child must be the essential pillars of the national child
protection system and enshrined in all state actions in the legislative, administra-
tive, judicial, educational, social and any other field relating to children.

Maia BANARESCU
The People’s Advocate
for Children’s Rights
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RIGHT TO LIFE

Enshrined in several international human rights treaties, the right to life is the
basic foundation of a society that tends to be called the rule of law. Thus, the
Universal Declaration of Human Rights specifies in Article 3 “Everyone has the
right to life .., an idea also reconfirmed by the European Convention on Human
Rights in Article 2 “Everyone’s right to life shall be protected by law. Death cannot
be caused to someone intentionally, except in the execution of a capital punishment
pronounced by a court when the crime is sanctioned with this punishment by law”.
It is imperative to note that the European Convention, while legislating the right
to life, also provides a legal explanation for the extent and limitation of this ri-
ght. Thus, if the Universal Declaration refers only to the obligation of the High
Contracting Parties to provide protection of the ,right to life”, then the European
Convention provides a delimitation of the positive and negative obligations of
the state in case of intervention in the legal sphere of this right.

From the perspective of the protection of children’s rights, the adoption of the
UN Convention on the Rights of the Child and the enshrinement of the right to
life in the text of the international treaty are of particular importance or, with
the elaboration of the Convention, the right to life acquires a different approach
than that obtained in the other acts in the field. Thus, the UN Convention on the
Rights of the Child sets out the right to life “States Parties recognize that every
child has an inherent right to life. States Parties shall ensure to the maximum extent
possible the survival and development of the child”, as an obligation to ensure not
only the life of the child, but at the same time obliges the State to create favo-
rable conditions for his survival and harmonious development as a being to be
integrated into society from the moment of his birth. In this context, the UN
Convention on the Rights of the Child has a much broader connotation of the
right to life than other international treaties.

At national level, the child’s right to life is guaranteed by the Constitution of the
Republic of Moldova in Art. 24, para. (1) “The State guarantees every individual
the right to life and physical and mental integrity” Art. 50, para. (4) “The exploita-
tion of minors, their use in activities that would harm their health, morality or that
would endanger their life or normal development are prohibited” and Law no. 338
of December 15, 1994 on children’s rights#, which in Art. 4 stipulates the obli-
gation to protect the child’s right to life. In the context of the analysis of the
concordance between the national and the international legal framework, the
People’s Advocate for Children’s Rights concludes that the national standards

https:/www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/rum.pdf
https:/www.echr.coe.int/Documents/Convention_RON.pdf
https:/drepturilecopilului.md/files/publications/CDC_2005_final.pdf
http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
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in the field of protection of the child’s right to life largely correspond to similar
international norms.

It should be noted that in order to improve the national child protection sys-
tem, the UN Committee on the Rights of the Child in 2017 submitted its Re-
commendations® on the basis of the combined Report IV and V presented by
the Government of the Republic of Moldova on the fulfillment of obligations
under the ratification of the UN Convention on the Rights of the Child, as well
as the alternative reports submitted, including by the People’s Advocate for
Children’s Rights.

Currently, two years after the State received the Committee’'s Recommendations,
the People’s Advocate for Children’s Rights draws the attention of the respon-
sible public authorities to the fact that the measures taken to implement them
are insufficient and segmented, and the lack of a well-structured action plan is a
determining factor in fulfilling the assumed obligations.

In the context of the presentation of the situation regarding the protection of
the child’s right to life, the Children’s Ombudsman clearly indicates that the
state policy is inefficient in the field of protection of the child’s right to life. The
State does not allocate sufficient resources, it does not support and improve
systemic changes in this area. While the population satisfaction index is decli-
ning, existing programs fail to provide support tailored to the needs of children
in the right to life segment. Moreover, the People’'s Advocate for Children’s
Rights notes with concern that his Recommendations from previous annual re-
ports to the right to life compartment, have not been taken into account by the
central public authorities. The Children’s Ombudsman reiterates his previous
recommendations and also presents some issues in this area from the perspec-
tive of the activity in 2019.

The Children’s Ombudsman notes the positive efforts of the State to reduce
child mortality (2016-585, 2017-513, 2018-521, 2019 (92 months) -366)¢ no-
ting in this context that the State has an obligation to take action to reduce the
number of deaths among children, in order to implement actions for the proper
assurance of the right to life guaranteed by Article 6 of the UN Convention on
the Rights of the Child.

As a representative of the children before the public authorities, the People’s
Advocate for Children’s Rights asked children about how they perceive the right
to life and further presents some of the children’s opinions on the subject under
investigation:

e | think my parents can help me find my purpose in life;
e | don’t think | will be able to fully develop in the country;

5 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fMDA%2fCO%2f4-5&Lang=en
¢ MHLSP letter, no. 02/917 of February 13, 2019;




e | want to have a better life;

e Life and child development must be a priority for our authorities;
e To ensure a decent life | will emigrate from the country;

e | want to know more about the right to life and development.

In 2019, the Children’s Ombudsman monitored the situation of respecting the
child’s right to life on the segment of the phenomenon of ,children giving birth
to children”, so in 2018, in Moldova, 21677 girls up to 18 years old are raising
their children, even they are still children. The People’'s Advocate for Children’s
Rights notes that, although the indices experienced a slight decrease from 2010
to 2018 (by 1/3 from 9.4% to 6.7%)8, the situation remains alarming. Thus, only
in 2018, 141° girls under the age of 18 underwent the abortion procedure.

During this period, the following problems were identified:

e Lack of effective sectoral policies in the field of health and education, ai-
med at informing children about sexual life and the prevention of infant
pregnancy;

e Lack of a national curriculum on sex education in the educational system;

e Society is dominated by stereotypes and stigmatization in terms of sexual
development;

e High rate of sexual offenses committed by children or committed against
children.

The Children’s Ombudsman argues that this situation is a violation of the child’s
life and development. Moreover, non-compliance with the right to life and deve-
lopment leads to a violation of all related rights enshrined in the UN Convention
on the Rights of the Child.

For these reasons, we mention that promoting the phenomenon of ,children give
birth to children” is a serious violation not only of the right to life and develop-
ment, but also of all related rights enshrined in the Convention.

The People’s Advocate for Children’s Rights concludes that this phenomenon is
largely caused by the poor level of education and information of children. In the
Republic of Moldova, children are not sufficiently informed or practically do not
know at all what the intimate security of the person means, they do not know
how to relate to their peers and especially do not know about the consequen-
ces of premature sexual activity. At the current stage, the situation is alarming
and we cannot deny that children have started having sex from an early age
compared to previous generations. These processes cannot be fully controlled

7 https:/protv.md/actualitate/isi-cresc-copiii-fiind-copii-doar-anul-trecut-peste-2-mii-de-
adolescente-au-devenit-mame-iar-numarul-lor-este-doua-ori-mai-mare-comparativ-cu-cel-
-inregistrat-in-tarile-europene-video---2508668.html

8 https:/msmps.gov.md/

¢ https:/msmps.gov.md/
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by parents or by the state authorities in terms of prevention, so the Children’s
Ombudsman encourages an active intervention of public authorities in terms of
information and prevention, which will have an impact on reducing the number
of pregnancies in girls.

At the same time, another problematic circumstance is that the national autho-
rities fail to provide protection adapted to the special needs of young mothers,
who in essence are in fact nothing more than victims of their own situation. Thus,
the lack of support from the State and in most cases the interruption of family re-
lationships due to stereotypes and ingrained medieval traditions, make children
left alone in front of the problem, and the result is often terrifying. So, only in
2019, 2 out of 5 minor mothers hid the fact that they are pregnant from relatives
and the authorities and tried to get rid of their own children by throwing them in
the dumpsters or abandoning them in the street®.

The People’s Advocate for Children’s Rights mentions that adolescents face
barriers in access to contraception, including by the lack of education and quality
protection policies, barriers to access are related to age or marital status, preju-
dices of health care workers and/or lack of society’s willingness to recognize the
sexual health needs of adolescents and their limited access to contraceptives
due to lack of knowledge and financial constraints.

The Children's Ombudsman notes that, according to World Health Organization
statistics, “pregnancy among children remains a major contributor to maternal and
infant mortality and intergenerational cycles of poor health and poverty. Pregnan-
cy and birth complications are the leading cause of death among girls aged 15 to
19 globally. Adolescent mothers (aged 10 to 19 years) have a higher risk of eclam-
psia, puerperal endometritis and systemic infections than women aged 20 to 24
years. In addition, approximately 3.9 million unsafe abortions among girls aged 15
to 19 years occur each year, contributing to maternal mortality and long-term heal-
th problems. Moreover, the emotional, psychological and social needs of pregnant
teenage girls may be greater than those of other women."*1.

Another aspect of the right to life and development analyzed by the People’s
Advocate for Children’s Rights in 2019 is the capacity of the national child
protection system to respond to challenges in ensuring respect for the rights
and protection of future generations, through the analysis of the demographic
situation in Moldova. As in the previous Report, the Children’s Ombudsman
analyzed the statistical data on the birth rate in the Republic of Moldova and
concluded that we are in a demographic decline that contributes to the popu-
lation ageing.

10 https://point.md/ru/novosti/proisshestviya/marturiile-mamei-care-shi-a-aruncat-copilul-nou-
nascut-la-tomberon58-am-crezut-ca-i-mort
1 https:/www.who.int/news-room/fact-sheets/detail/adolescent-pregnancy

\ 89




Number of children in the Republic of Moldova on January 1, 2015-2019
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Source: National Bureau of Statistics

The Children’'s Ombudsman mentions that the Republic of Moldova remains an
unattractive State for young people from the perspective of starting a family and
giving birth to children. In the current circumstances, if the government authori-
ties fail to improve the situation, according to experts, in about 15-20 years the
Republic of Moldova risks reaching a rate of population ageing of about 70%. For
these reasons, the People’s Advocate for Children’s Rights considers it imperative
to adopt policies in the field of protection of the rights of future generations. Thus,
in the process of monitoring the given subject, the following gaps were detected:

e |nefficient family planning policies;
e Economic decline and emigration of the population aged between 16 and 35;

e Although the Intersectoral Strategy for the development of parenting skills
and competences has a deadline for execution in 2020, the National Acti-
on Plan for the implementation of this Strategy developed for 2018-2020
has not been adopted so far.

Although, according to the statistical data presented by the National Social In-
surance House, the amount of the single childbirth allowance increased from
6303 MDL to 8299 MDL for every child born alive,'? however, a serious problem
analyzed by the Children’s Ombudsman in this regard is represented by the mon-
thly allowance granted for the uninsured persons, which currently constitutes
the amount of 640 MDL/per month®.

12 http://cnas.md/slidepageview.php?l=ro&idc=560&t=/Alte-prestatii-sociale/Indemnizatii/
Indemnizatii-adresate-familiilor-cu-copii/Indemnizatie-unica-la-nasterea-copilului/

13 http://cnas.md/slidepageview.php?l=ro&idc=560&t=/Alte-prestatii-sociale/Indemnizatii/
Indemnizatii-adresate-familiilor-cu-copii/Indemnizatie-unica-la-nasterea-copilului/
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Another parallel in ensuring the right to life, on the protection segment of future
generations, examined by the People’s Advocate for Children’s Rights, was the si-
tuation regarding the conditions in which women in the Republic of Moldova give
birth. From the information gathered, it is found that there are currently 34 mater-
nity hospitals in the country. However, although the number of maternity hospitals
is high, 60% of all women who have to give birth go to only 4 of these maternity
hospitals, and the remaining 40% - in the remaining 30. According to specialists in
the field, 70% of women who gave birth in these 30 maternity hospitals and chil-
dren born had to suffer various complications up to cases resulting in death, due to
poor endowment of these units or due to lack of specialists at work.*4.

The situation is also alarming from the perspective of ensuring the child’s right to
life from the first moments of his birth. In most of these institutions there are no
resuscitation departments and there are no doctors specialized in resuscitation,
the patients being practically left to their fate in case of emergency. Thus, in the
context of the complaints received by the People’s Advocate Office, during 2020,
there will be carried out a monitoring on the observance of the right to life in the
segment of accessibility to health services in maternity hospitals in the country.

In this regard, the People’s Advocate for Children’s Rights referring to the General
Comment of the UN Committee on the Rights of the Child no. 19 (2016)*, notes
that child development is “a holistic concept, which includes the physical, mental,
spiritual, moral, psychological and social development of the child” and that “imple-
mentation measures should aim at achieving optimal development for all children”*®.
Or, children have different needs at different stages of their growth and develop-
ment. Thus, in its budgetary decisions, the State should take into account all the
factors necessary for children of different ages to survive, grow and develop. The
State should show its commitment to children’s rights by making visible parts of
their budgets that affect children of different age groups.

The Children’'s Ombudsman argues that investing in early childhood development
can have a positive impact on children’s ability to exercise their rights, break the
cycle of poverty and bring great economic benefits in the near future. Underin-
vestment in children’s development in the early years can be detrimental to their
cognitive development and can reinforce the existing gaps, inequalities and aggra-
vate intergenerational poverty. Therefore, ensuring the right to life, survival and
development includes the need to take into account budgets for different groups
of children in the current generation, taking into account future generations by de-
veloping sustainable multi-year income and expenditure projections.

1 https://ro.sputnik.md/moldova/20191214/28543850/Doctor-habilitat-23-de-maternitati-
trebuie-inchise-pun-in-pericol-viata-femeilor.html

15 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11

16 https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fC%2fGC%2f19&Lang=en
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In the light of the above, the Ombudsman encourages government authorities to
create or strengthen the existing policies to protect future generations. Ensuring
sustainable development requires improving the quality of life that future gene-
rations will enjoy and, as adaptation to sustainable lifestyles brings together, the
rights of future generations and their well-being must become a primary need of
today’s authorities/people.

Suicide in children was another topic discussed by the People’s Advocate for Chil-
dren’s Rights during the reporting period. It is worth mentioning that 8 children
died committing suicide!” in the first 2 months of 2019. Although there are psyc-
hological services at national level in such cases?®, the situation remains alarming.

After examining the subject, the following causes were identified:

e Poor level of support for children at risk from parents;

e Poor level of support for children at risk from professionals and public
authorities;

e Insufficient information/promotion of children about psychological assis-
tance services for that age;

e The reluctance of adult members of society to contemporary change, the
conflict between generations (between parents and children);

e Lack of reliable people in the entourage of children who are at risk.

The People’s Advocate for Children’s Rights notes that the State has the primary
obligation to take all possible actions in order to ensure the child’s life. In this
context, the Children’s Ombudsman encourages the authorities to strengthen
awareness-raising activities aimed at preventing suicide among children and also
to adopt a holistic approach based on the best interests of the child, when new
services are developed in this segment.

Thus, we emphasize that guaranteeing the right to life in the light of the UN
Convention on the Rights of the Child means not only ensuring the life of the
child, but also ensuring his harmonious development as a full member of society.

During the reported year, several cases were brought to the attention of the Chil-
dren’s Ombudsman, which were examined on the basis of ex officio notification
(ex-officio procedure) in which the child’s life was harmed by non-compliance
with personal and social security rules. Children remain victims of road traffic, va-
rious domestic accidents, due to lack of supervision and irresponsibility of adults
(drug treatment without a doctor’s prescription, use by adults of substances dan-
gerous to the child’s life etc.). In all these cases, there were sent recommenda-
tions to the authorities for effective prevention, information and assistance for
victims and/or their families.

17 MHLSP letter no. 02/917 of February 13, 2019;
18 https:/www.pentruviata.md/
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In this context, the People’s Advocate for Children’s Rights highlights the tragic
case of the death of a child diagnosed with rabies following the bite of a stray
dog?’. According to the information gathered, in the process of examining the
case, it was established that the child was bitten by a stray dog while returning
from the rest camp in the neighboring town, where he was participating to recre-
ational activities during the day. The child was under the tutelage of a pensioner
who raised him from an early age. We highlight the fact that the minor was brou-
ght to the family doctor only a few days after the incident, which confirms the
irresponsibility of the legal representative. We also note the unprofessionalism
of the medical workers who, although they knew about the bite, did not take
into account the probability of rabies infection, but suspected a psycho-somatic
cause, which led to the loss of golden time (4 days), for sending for consultation
with a psychiatrist.

Cases of stray dog attacks on children are common and occur in all localities in
the country, especially in urban areas, and the situation in Chisinau and Balti
municipalities can serve as a symptomatic example of the problem examined.

Following the investigation, the People’s Advocate for Children’s Rights draws
attention to the ,eminent danger to the life and health of children from stray
animals” and notes the failure of local public authorities to take effective measu-
res to protect residents and animals.

We specify that in Chisinau there are more than 10 thousand stray dogs. The data
are approximate, because the local public authorities in the country have never
made a record of the strays. And if the municipal public authorities in Chisinau
have initiated actions to solve the problem of ,stray dogs” by creating shelters,
reducing their number through the sterilization procedure, in Balti municipality
the situation remains alarming. This situation was in the attention of the Chil-
dren’s Ombudsman during the years 2018-2019.

As a result of the examination of the related problem, the following gaps were
found: the low level of development of the rendering service; the lack of finan-
cial resources for the development of modern services to control the number of
stray populations; the low level of responsibility for promises of quadrupeds; the
lack of a sterilization center; the low level of information of the population on
the rules of behavior in certain risk situations, all these cumulatively negatively
influence the level of safety of the environment in which children live.

The People’s Advocate for Children’s Rights warns the central and local public
authorities about the need to implement some urgent measures to rectify the
situation created in this regard, which has a negative impact on ensuring respect
for the child’s right to life and health.

19 https://sputnik.md/society/20190718/26900251/Ultim-or-Copilul-infectat-cu-rabie-a-
decedat-la-spital-.html
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In this context, the People’s Advocate for Children’s Rights submits to the Go-
vernment the following RECOMMENDATIONS:
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Reassessment of national policies in the field of ensuring the child’s right
to life;

Strengthening the principle of the best interests of the child, especially
on respecting the child’s right to life;

Creating/Strengthening family planning and parenting skills training ser-
vices for raising and educating children;

Developing effective sectoral policies in the field of health and educati-
on, to prevent pregnancy among underage girls;

Developing the school curriculum regarding the sexual education, with
compulsory status, in the educational institutions of all levels, and the
content of the material must be exposed according to the specifics of
the age and development of the child;

Strengthen the skills of psychologists to identify, assess and provide ne-
cessary services to children at risk of suicide.

Addressing the principle of ensuring the rights of future generations as
a fundamental one for child protection policies.




RIGHT TO HEALTH

The right to health care is a fundamental right of the person closely linked to
his physical and mental, individual and social existence, being defined as such
in several international documents, such as the Preamble to the Constitution of
the World Health Organization (1946), Universal Declaration of Human Rights
(1948), the Revised European Social Charter (1996), the International Covenant
on Economic, Social and Cultural Rights and the Charter of Fundamental Rights
of the European Union.

If contemporary medicine defines health as the state of normalcy of all physiolo-
gical, mental and emotional functions of the body?°, according to the Preamble
to the Constitution of the World Health Organization, health is a fully favorable
state both physically, mentally and socially, and not only the absence of disease
or infirmity, but also the capacity to lead a socially and economically productive
life, the state of which must be the desideratum of all signatory states, which are
called upon to co-operate in achieving this goal.?!

Currently, the right to health is also approached in the light of international pro-
visions, emphasizing patient rights, which are stipulated in the European Charter
of Patients’ Rights, which includes 14 patient rights. These rights are important
in the relationship between citizens and their health care system.

From a legal point of view, patient rights are defined in the legislation of the Re-
public of Moldova as rights derived from fundamental human rights to life and
health, which include social rights related to accessibility, quality and equity in
obtaining medical care, as well as individual rights related to the respect of the
patient as a human being, of his dignity and integrity, achieved within the use of
health services.

It is also important to note that by ratifying the Convention on Human Rights and
Biomedicine, the Republic of Moldova has once again committed itself ,to take
appropriate measures to ensure equitable access to good quality health services”.

The Universal Declaration of Human Rights states in Article 25 that everyone
has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and
necessary social services. To these are added, according to the previously re-
ferred rule, the right to insurance in case of unemployment, iliness, disability,
widowhood and old age, or in other cases of loss of means of subsistence, due
to causes beyond his control (paragraph (1)). According to the same Art.25, the
mother and the child enjoy a special protection (paragraph (1)) sentence 1), and
children enjoy the same rights, regardless of whether they come from marriages

20 https:/www.who.int/
21 https:/www.who.int/




or outside them (paragraph (1) sentence 2). Also, Art.8 of the international do-
cument recognizes the right of any person to an effective satisfaction from the
competent national courts, if he is prejudiced by acts that violate his fundamental
rights (including the right to health care - s.n.) recognized by constitution or law.

The UN Convention on the Rights of the Child has a special role in specifying the
right to health of the child, which specifies in the text of Art. 24 the obligation of
the state to ensure “the right to health and to access to health and medical services
with special emphasis on primary and preventive health care, public health education
and the reduction of infant mortality. The State also has an obligation to take measu-
res to abolish harmful traditional practices.”?2.

The Children's Ombudsman interprets the child’s right to health, as defined in
Article 24, as an inclusive right, extending not only to timely and appropriate
prevention, health promotion, the provision of curative, rehabilitative and pallia-
tive services, but also to the right to grow and develop to their full potential and
live in conditions that enable them to achieve the highest standard of health by
implementing programs that address health determinants.

In the context of the interpretation provided by the UN Convention on the Rights
of the Child, there are defined three types of obligations, on the right to health
segment, to be fulfilled by the State, in this case: to respect, protect and fulfill?.
In the context of the stated obligations, the People’s Advocate for Children’s Ri-
ghts outlines some concrete actions, to be carried out by the public authorities,
in order to consider the realization of the child’s right to health to be appropriate:

e Reviewing national policies and the legal framework in the field of ensuring
the child’s right to health;

e Ensuring universal coverage with quality primary health services, including
disease prevention and the promotion of health and healthy living, care
and treatment services and drug provision;

e Ensuring an efficient communication between the doctor and the patient
(child) or his legal representations;

e Development, implementation, monitoring and evaluation of policies and
budget action plans that constitute a human rights-based approach to the
realization of children’s right to health.

In the process of monitoring the right to health for 2019, the Children’s Ombu-
dsman analyzed the compatibility of national legislation with international stan-
dards and the level of fulfillment of the actions put forward by central and local
public authorities. In the national legislation, the right to health is found in Art.
36, 37 para. (1), (3) and (4), Art. 47, para. (1) and Art. 50, para. (4) of the Consti-

22 https:/drepturilecopilului.md/files/publications/CDC_2005_final.pdf
2% https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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tution of the Republic of Moldova?4, Art. 4, para. (4) and (5), Art. 15 and Art. 29,
para. (2) of Law no. 338 of December 15, 1994 and Art. 5, para. (2), point 12) of
Law no. 10 of February 3, 2009 on State Surveillance of Public Health.

Thus, following the compatibility expertise, the People’s Advocate for Chil-
dren’s Rights finds that in the field of health the national legal framework is
partially accounting with the international standards in the field. Moreover, it
fails to cover all the issues covered by Article 24 of the UN Convention on the
Rights of the Child and largely provides only rules on the health of the child.
The People’s Advocate for Children’s Rights also concludes that the national
public authorities have failed to reach a satisfactory threshold for carrying out
the indicated actions and notes with regret that government institutions have
not examined or implemented his previous recommendations set out in the
previous annual reports in the chapters on the right to health and reiterates the
importance of fulfilling them.

In the current circumstances, the Children’s Ombudsman presents the situation
of respecting the child’s right to health on palliative care segment in 2019. In the
Republic of Moldova at present there are over 500 children in need of palliative
care. Palliative care is the type of service that can help children and adolescents
living with many serious illnesses, including genetic disorders, cancer, neurologi-
cal disorders, heart and lung disease and others. Palliative care is important for
children at any age or stage of serious illness. It may start as soon as you learn
about your child’s illness. This can help prevent symptoms and relieve physical
pain. Thus, during 2019, the People’s Advocate Office prepared the Thematic
Report on the implementation by the Republic of Moldova of the provisions of
the resolution on strengthening the palliative care as a component of integrated
lifelong treatments?®. In the process of monitoring and analyzing the data obtai-
ned, the following problematic aspects were found:

e The MHLSP mentions that the district hospitals hospitalize patients with
care problems in the pediatric wards of the district, if necessary. However,
in the study it was determined that palliative care services for children are
not provided in the district hospital medical institutions.

e The managers of the institutions mentioned that separate funding for chil-
dren in palliative care does not exist, and the NHIC contracts services for
palliative care, without a delimitation between adults and children and the-
re is no way to calculate the needs and consumables for children in pallia-
tive care.

e At the same time, there was invoked the lack of an interdisciplinary team
specially created and trained for palliative care in children, with only the
assistance offered within the Oncology Institute.

24 http:/www.parlament.md/CadrullLegal/Constitution/tabid/151/language/ro-RO/Default.aspx
25 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_PALIATIVE.pdf




e [t was also found that no hospital institution has a psychologist specialized
in pediatric palliative care %.

The Children’s Ombudsman states that in the context of palliative care for chil-
dren, as a special group that needs to be protected, the issue of convenience and
accessibility of given services is a pressing one. Thus, when a child is seriously ill,
every member of the family is affected. Therefore, it is important that in addition
to the qualitative care provided to the child, the necessary assistance to be also
provided to the family, as the closest and most trusted circle of the child.

The study found that in the Republic of Moldova pediatric palliative care practi-
cally does not exist, except in a specialized section at the Oncology Institute. Beds
are also provided in the clinical protocol for the palliation of children with cancer,
but there is no normative provision and possibility for palliative care for children
with non-oncological conditions. Children in serious conditions, who need pallia-
tive care are hospitalized in pediatric hospitals with a general profile, in the inten-
sive care unit or chronic diseases, for long periods, according to vital needs, being
connected to life support devices. However, so far, no mechanism for calculating
and financing these cases has been developed, the NHIC refusing to pay them.
Thus, hospitals are required to cover these huge expenses from their own funds,
which affects the access and quality of medical services needed by other children
admitted to these institutions, including access to intensive care equipment that is
blocked for months and even years by children in irreversible states. There are not
enough specialized human resources in the country in this field.

In concluding the above, the Children’s Ombudsman considers that the central
public authorities have not made sufficient efforts to develop the palliative care
service for children, which is why it cannot reach international quality standards
in the field of child protection.

Another aspect of the child’s right to health, examined by the People’s Advocate
for Children’s Rights during the reporting period, was the provision of medical care
to children without parental consent or in the case of the parent’s refusal to medical
care, an issue addressed by the authorities and individuals in several addresses to
the Children’s Ombudsman. The parent’s refusal to medical care is currently one of
the most difficult dilemmas of medical ethics and jurisprudence. Thus, although at
present Law no. 338 of December 15, 1994 on children’s rights to Art. 4, para. (4)
provides that if ,the parents refuse medical care for the sick child, it is granted against
their will, at the decision of the board of doctors, taken in the presence of the power
representative?””, the problem at the practical level is not solved.

In the examination procedure of the People’s Advocate for Children’s Rights, the-
re was the case of the child who due to his health condition needed a surgical
intervention, and the child’s mother did not allow the medical procedure. The

26 http://ombudsman.md/wp-content/uploads/2020/01/RAPORT_PALIATIVE.pdf
27 http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
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duality and complexity of the situation occurred due to the fact that the medi-
cal workers and the persons responsible for the protection of the child’s rights,
involved in the examination of the given case, interpreted the norm established
in Art. 4, para. (4) of the Law indicated from a narrow perspective, stating that it
applies only in situations of extreme necessity and when the child is ,between life
and death”. The Children’s Ombudsman considers this interpretation erroneous
and narrows the effect of the law or, Art. 4, paragraph (4) of Law no. 338/1994
on children’s rights clearly provides “.. refuses medical care for the sick child ...",
without making a distinction on the seriousness of the problem.

In this regard, the People’s Advocate for Children’s Rights presents her opinion on
the conflict of interest regarding the consent of parents/legal representatives to
medical care for sick children and indicates that, although in accordance with in-
ternational and national standards, the strength of the child’s opinion has a lower
weight than that of his parents, the child’s opinion can not be neglected. There are
several good reasons for this presumption, to keep the parents this autonomy and
family confidentiality. Firstly, because most parents care for their children, they will
usually be better placed than others to understand their children’s unique needs,
to be aware of what is best for their children and they will take decisions that are
beneficial to them. Secondly, the interests of other family members may someti-
mes be in conflict and some family members may be subject to harmful pressures
as a result of these decisions. Parents are often better placed than others outside
the family to weigh the child’s competing interests in making a final decision. Thir-
dly, parents should be allowed to raise their children according to their own chosen
standards and values and pass them on to their children. Finally, the family must
have sufficient space and freedom of intrusion from third parties.

However, parental authority is not and cannot be absolute and when a parent
takes action contrary to the best interests of a child, the State can intervene. The
Lparens patriae” doctrine?® states that the State can act as a ,surrogate parent”
when necessary to protect the lives and health of those who cannot take care of
themselves, especially children. By acting for the purpose of protecting the ge-
neral interest in the welfare of the child, the State as ,parens patriae” may restrict
the discretion of the parents in order to protect the best interests of the child.

Another issue examined by the People’s Advocate for Children’s Rights was the
compulsory vaccination of children, a subject reflected in the previous periods of
the exercise of his mandate. During the monitored period, the following proble-
matic aspects were deduced from the analyzed compartment:

e |nsufficient information on the benefits of vaccination;

e The dubious quality of vaccines and the lack of safety of medical services
provided in case of complications following vaccination, according to the
opinion of the parents who notify the Child Ombudsman;

28 https:/onlinelibrary.wiley.com/doi/abs/10.1111/j.1440-1754.2005.00643.x
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e Poor communication between medical staff and parents/legal representa-
tives of the child;

The issue was repeatedly analyzed by several authorities and, on October 30,
2018, the Constitutional Court ruled on the constitutionality of the provisions
of Law no. 10 of February 3, 2009 on State Surveillance of Public Health and the
National Immunization Programme for 2016-2020, approved by Government
Decision no. 1113 of October 6, 2016?, establishing that the respective provisi-
ons are constitutional.

In the opinion of the Children’s Ombudsman, the issue addressed has not been
resolved, and the dilemma lies in the mandatory vaccination and the lack of ac-
countability mechanism for parents/legal representatives. In his Opinion before
the Constitutional Court, the People’s Advocate for Children’s Rights mentioned
that any State has an obligation to adopt effective policies on the health security
of its citizens, and citizens are obliged to respect it, including in the field of vacci-
nation. At the same time, the state must guarantee citizens safety regarding the
quality of the vaccine and taking responsibility for the risk situations that may
arise after vaccination.

Thus, on the one hand, the State in the light of the provisions of Art. 52, para.
(6) of Law 10/2009 ,the admission of children to communities and educational and
recreational institutions is conditioned by the fact of their systematic prophylactic
vaccination®®’, provides for the compulsory vaccination of children and at the
same time does not constitute a coercive mechanism for parents who refuse this
procedure. In this regard, the Children’s Ombudsman mentions that in the matter
of respecting the child’s right to health, on the compulsory vaccination segment,
two aspects are imperative for specialists in the field of children’s rights.

Consent which is the principle by which individuals must give their permission
before accepting a doctor, an intervention or a procedure. Under current laws
and regulations, in most countries, including the Republic of Moldova, consent is
required for a series of medical interventions or procedures, from a simple blood
test to an organ transplant procedure, including vaccinations. In very few we-
[I-described circumstances, such as life-threatening emergencies, there may be
allowed some exceptions from taking consent. Consent derives from the princi-
ple of autonomy and is an important part of medical and public health ethics. For
the consent to be valid, it must be informed, understood and voluntary, and the
consenting person must have the ability to make the decision.

The second aspect of vaccination in the field of child rights protection is agree-
ment, this notion refers to the process of involving children in making decisions
regarding vaccination (or other medical interventions). The agreement is not re-
gulated in law like consent and thus, is qualified as a moral obligation, imperative

2% http:/www.constcourt.md/ccdocview.php?tip=hotariri&docid=674&I=ro
30 http:/www.legis.md/cautare/getResults?doc_id=106570&lang=ro
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to the field of child protection, closely related to good practices in approaching
patients. International law provides strong support for children’s rights to parti-
cipate in decisions about their health and health care, as well as in the planning
and delivery of relevant health services.

At the same time, the People’s Advocate for Children’s Rights notes that in the
case of principles based on concepts about vaccines as a public good, or on
public health objectives of disease elimination and outbreak control, the State
may identify one or more vaccines to include them in a legislative act as being
binding, thus excluding the need for consent. At the moment, due to the fact
that mandatory consent is required, vaccination depends on the legal nature
of the pre-established rule. However, once vaccination is mandatory and the
legislator will concretely establish in the law the list of mandatory vaccines
and the conditions under which they can be administered, consent may not be
necessary.

This theory lies in the fact that currently the vaccination policy in the Republic of
Moldova is based on a soft law which, although establishing the obligation of vac-
cination does not provide the necessary levers for its implementation, the only
restriction provided by law is the prohibition of admission to communities. Thus,
the State is currently failing to establish a well-defined mechanism for ensuring
the right to health of the child, based on the principles of the UN Convention on
the Rights of the Child.

In the context of respecting the child’s right to health, the People’s Advocate for
Children’s Rights refers to his 2018 Annual Report on the observance of chil-
dren’s rights in the Republic of Moldova3! and brings to the attention of public
authorities the issue of respecting the right to health of children suffering from
rare diseases. A rare disease is considered any disease that affects less than 1 in
2,000 people. Currently, about 6000 rare diseases are recognized, and about
350 million people worldwide suffer from it®2. About 75% of people diagnosed
with rare diseases are children.

According to the World Health Organization, there are 36 million people in the
countries of the European Union who suffer from rare diseases. According to
official information provided by the Ministry of Health, Labour and Social Protec-
tion®3, in the Republic of Moldova there is developed the List of Rare Diseases,
being managed by the Center for Reproductive Health and Medical Genetics
within the Institute of Mother and Child®*, being completed according to practi-
cal cases. The total number of patients included in the List of rare diseases in the
records of this Center, is 800 patients, with over 20 clinical conditions.

31 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_2018_final.pdf
32 http:/www.euro.who.int/en/countries/republic-of-moldova

33 https:/msmps.gov.md/

34 https:/www.mama-copilul.md/
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The People’s Advocate for Children’s Rights has examined several cases in which
there was invoked the violation of the right to health care by not granting perso-
nalized treatment in case of a rare disease. In 2018, for the treatment of patients
with rare diseases, the MHLSP allocated from the budget the amount of 12,710
thousand MDL?®>, which is a very small amount, related to the number of identi-
fied cases. At the same time, the quality of life of families with children diagnosed
with rare diseases, who suffer, must be taken into account, as they are put in the
situation of procuring the necessary medication, consumables etc. on their own.
In the opinion of parents, the authorities need to pay more attention to the social
and educational inclusion of these children.

As a result of the investigation of the subject, the Children’s Ombudsman found a
minor involvement in the diagnosis, treatment, support and care provided to chil-
dren suffering from rare diseases and their families. In other words, children with
rare diseases in the Republic of Moldova, for the most part, are not correctly dia-
gnosed, do not have the necessary treatment, adequate care and social inclusion.

It was also found that family doctors are not well enough prepared to detect in
time the symptoms of a rare disease, and late diagnosis of these diseases, leads
to severe disability, which subsequently involves additional costs from the State,
this phenomenon is one of the causes that increases the infant mortality rate.

Most of the time, children are diagnosed with a rare disease, late and abroad, at
private clinics abroad, ,children with rare genetic diseases are out of the system in
the Republic of Moldova’, and financial expenses for travel and services diagnosis,
in most cases are borne by the family.

Respect for the right to life, health and development of children born prematurely
was again in the attention of the People’s Advocate for Children’s Rights during
the reported period. In the Report on the observance of children’s rights in 2018,
this topic was addressed, mentioning the findings and recommendations addres-
sed to public authorities for the recovery of the situation. As in the previous
report, the Children’s Ombudsman appreciates the efforts of public authorities
for the measures taken that have had a positive impact on this segment, howe-
ver, it indicates some shortcomings notified in the reported year, specifying the
low quality of consumables (syringes, intravenous catheters, gastric tubes, sterile
handling diapers and sterile field etc.,) insufficiency of special equipment, inclu-
ding specialized ambulances for transporting children, an acute problem in the
case of transporting them from the country to the national medical institution
Mother and Child Center in Chisinau. Petitioners - parents, doctors and repre-
sentatives of the P.A. ,Vitae” mentioned that the low level of quality of medical
products in hospitals is caused by the public procurement procedure based on
the ,lowest price” principle. As a result, low-quality products are brought into use
and it is not taken into account that the poor quality of these products causes

35 https:/msmps.gov.md/
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unjustified suffering to young patients. The Children’s Ombudsman notes that
the issues set out above apply to both premature babies and newborns with
health problems.

Another aspect analyzed by the People’s Advocate for Children’s Rights was the
consumption by children of alcohol, tobacco products and narcotics, a problem ta-
ken from several calls from the Child’s Phone (080011116) within the People’s
Advocate Office. The Children’s Ombudsman notes that the policies currently
adopted to combat the use of alcohol and tobacco products are ineffective and
do not correspond to reality. The number of children consuming narcotics, alco-
holic beverages and tobacco products is constantly increasing, and the diversifi-
cation of harmful products leads to an even greater aggravation of the problem.
At present, the situation has reached a level where it can no longer be controlled
by parents, teachers or authorities, and the decision-makers fail to settle the
situation. According to parents and teachers, children even got to smoke during
school hours, and to buy a pack of cigarettes and narcotics they are ready to run
out of money for lunch or transportation.

The progress of these addictions leads to the fact that some children have seri-
ous health problems, are underdeveloped, fail to master the study material, par-
ticipate in illegal actions, wander etc. In this regard, the Children’s Ombudsman
urges the health authorities to strengthen actions to prevent and stop the spread
of vices among children.

Following the process of monitoring the observance of the right to health, the
following problems were identified:

e Law no. 338/1994 on children’s rights, is a legislative act that does not
correspond to current realities and does not comply with the specific pro-
visions of the right to health of the child set out in Article 24 of the UN
Convention on the Rights of the Child;

e The interpretation by the public authorities of the principle of the “best inte-
rests of the child”, stipulated in the UN Convention on the Rights of the Child
on the right to health segment, is ambiguous, segmental and incomplete;

e The low level of theoretical knowledge of medical workers in the field of
child rights protection leads to serious consequences, including the delay
of necessary interventions in a timely manner, which can even result in the
death of the child;

e The low level of awareness of parental responsibilities in relation to the
protection of the child’s right to health.

In conclusion, the People’s Advocate for Children’s Rights insists that the autho-
rities should take conclusive measures to define the best interests of the child in
the area of respect for the right to health and amend the regulatory framework
relevant to the field of child protection.
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RECOMMENDATIONS:
Ministry of Health, Labour and Social Protection:

= To amend the legislative framework in the field of the right to health by
bringing it into line with the standards set out in Article 24 of the UN
Convention on the Rights of the Child;

= To strengthen the mechanism for the protection of children with rare
diseases, support services and training of parents in the field of therapy
and care of children with rare diseases;

= To intensify the promotion of immunization, in order to convince parents
about the benefits of vaccination;

= To ensure, through subordinated institutions, the monitoring of chil-
dren’s health in the pre- and post-vaccination periods;

= Tol actively promote anti-tobacco, anti-alcohol and anti-drug policies
among children;

= To strengthen the mechanism of informing the population thus ensuring
the patient’s right to information;

= To strengthen the system of protection of the rights of children in palli-
ative care:

= To review the funding mechanism for contracting pediatric hospitals for
palliative care for children with incurable non-oncological diseases, per-
manently hospitalized, dependent on medical devices to maintain vital
functions.

= To organize palliative care units for children in hospitals, including tho-
se with non-oncological diseases in palliation (in pediatric hospitals), with
adequate training of specialized staff, both medical and non-medical.

= To promote the creation and support the development of hospice-type
institutions (including for children), according to the international re-
commendations with the revision of their financing mechanism.
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THE RIGHT TO FAMILY LIFE AND THE PROTECTION
OF CHILDREN LEFT WITHOUT PARENTAL CARE

Enshrined in Articles 9, 10 and 20 of the UN Convention on the Rights of the
Child, the right to family life is the basic foundation for the proper development
of the child.

Thus, the Convention establishes the obligation of the State ,to ensure that a
child shall not be separated from his or her parents against their will, except when
competent authorities subject to judicial review determine, in accordance with appli-
cable law and procedures, that such separation is necessary for the best interests of
the child... any child who is temporarily or permanently deprived of his or her family
environment, or who, in his or her own interest, cannot be left in that environment,
has the right to special protection and assistance from the State®”.

At national level, the child’s right to family is guaranteed by Art. 48, 49 of the
Constitution of the Republic of Moldova®’, Family Code and chap. Ill of Law no.
338 of December 15, 1994 on children’s rights 2. Analyzing the compatibility
of national legislation with international standards, there is highlighted a partial
compliance with the legal norms stated in this way, the national authorities are
to link the pre-established provisions in the field of protection of the right of the
child to family life to international norms.

As a representative of the children before the public authorities, the People'’s
Advocate for Children’s Rights asked children how they perceive the realization
of the right to family and the protection of children left without parental care and
further presents some of their views on the subject:

e | want my parents home;

My father doesn’t live with us;

I was in the care of my grandparents since | was a kid;

When | grow up | will not leave my children;
e | want my little sister to live with us;

During 2019, the People’s Advocate for Children’s Rights prepared the Thematic
Report on ,,Monitoring the observance of the rights of children left without parental
care”. The purpose of the Thematic Report was to monitor the implementation of
the UN Convention on the Rights of the Child in the Republic of Moldova, to de-
termine existing systemic problems in providing adequate assistance to catego-
ries of children at risk and to identify major risks of child rights violations. During
the monitoring process, the following problematic aspects were detected:

3¢ https:/www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx
37 https:/www.legis.md/cautare/getResults?doc_id=111918&lang=ro
38 https:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro
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e Discriminatory attitude from society. According to the accumulated data, it
is found that children left without parental care face problems of social inclu-
sion, have many psychological problems, frustrations, distrust, tendency to
self-isolation etc. The situation is also exacerbated by the lack of specialists in
the field of psychological rehabilitation who could provide these children with
guidance in the process of social inclusion;

e Health problems. By going abroad to work, parents leave their children for a ma-
terial benefit, leaving them to their grandparents, relatives, friends or even on
their own when they are left alone. But the departure of the parents is followed,
most often, by a radical change in the environment and living conditions of the
children left in the country. This situation involves interrupting normal life and
changing the comfortable environment, making children suffer from the lack of
home, family, and this puts them under the burden of a strong emotional load;

e The risk of approaching a deviant behavior. During the period of develop-
ment and socialization, due to the way of life, lack of affection and psycholo-
gical problems they have, children may be at risk of being influenced in initi-
ating harmful behaviors, with increased risk for their health, such as alcohol
use, smoking, drug use etc. In particular, there are dangers in cases where
insufficient contact is established between the child and the person in whose
care he or she has remained. Such situations can be due to various causes
such as: children remain in the care of elderly people, lack of time of the only
remaining parent, the child was left with a stranger who does not show affec-
tion and interest in him. As a result, in the absence of adult monitoring, there
can develop some harmful behaviors of children. Namely, the lack of parental
control can motivate minors to engage in vicious behavior. These children
are much easier to handle and often fall under the influence of adults with
delinquent behavior, which attracts them to illegal activities;

e Violation of the rights of children with severe disabilities. Respondents frequ-
ently noted that at the national level there are no opportunities for adequate
care for children with disabilities left without parental care, who have serious
problems in the placement.

e Low educational attainment of children left without parental care. Many pa-
rents and children do not know their rights, do not know the provisions on
financial insurance of children who study, enshrined in the Provisional Rules
of spending money for orphaned pupils (students) and those under guardianship/
curatorship in vocational and trade schools, specialized secondary and higher edu-
cation institutions, boarding schools and orphanages, approved by Government
Decision no. 870 of July 28, 2014. For this category of children there are
reduced opportunities for training (professionalization), limited number of qu-
alification possibilities offered by the Employment Agency;

¢ Increased vulnerability of orphans who have reached the age of 18. Many of
these people do not have the basic conditions for independent living, hou-
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sing, financial sources for survival. Moreover, if these children (teenagers)
are enrolled in professional studies, they are stopped the allowance of (1400
MDL), and the guardians and APP in whose care the children are, are outraged
by this fact. At the same time, a considerable impediment to the protection
of orphans who have reached the age of 18 is the lack of access to housing,
a problem also analyzed by the Council of Europe Special Rapporteur Djuna
Mijatovic within the Council of Europe Special Report on the right to affor-
dable housing®. Thus, although the legislation stipulates the obligation of the
State to insure orphaned children who have left the residential housing sys-
tem, the situation at the practical level does not correspond to the stipulated
legislative norms. The People’s Advocate for Children’s Rights notes that the
competent authorities neglect their direct responsibilities in this area.

In this regard, we point out that the national authorities have failed to provide
effective protection for children left without parental care. The Children’s Om-
budsman encourages the State to make extensive use of the standards and prin-
ciples on the rights of the child in the Convention and other international human
rights instruments, on the segment of children left without parental care, to gui-
de behavior, actions, policies and programs, in particular: non-discrimination; the
best interests of the child; the right to life, survival and development; the right
to be heard and taken into account; and the right of the child to be guided in the
exercise of his or her rights by caregivers, parents and community members, in
accordance with the developmental abilities of the child without parental care.

The People’'s Advocate for Children’s Rights considers that the strategies and
initiatives currently adopted do not have an approach focused on the rights,
needs and interests of the child and do not meet the main criteria to corres-
pond to good practices in the field of protection of children without parental
care. Children without parents are often distrustful of adult intervention in their
lives. Their abusive treatment, admitted by adults in society, makes them not
want to give up their autonomy, gained, although limited. State policies must
also take into account the particularities of child development, the strengths of
children and the positive contributions that children make to their own survival
and development and that of their peers, families and communities. Applying this
approach is not only a moral and legal imperative, but also the most appropriate
approach for identifying and implementing sustainable solutions for children se-
parated from their parents.

Another issue examined by the Children’s Ombudsman during 2019 was the pro-
cess of deinstitutionalization of children in the Orhei and Hincesti Temporary Place-
ment Centers for children and their inclusion in the family environment. Although
this issue was addressed by the Children’s Ombudsman in 2017 in the Thematic
Report on ,Assessment of the situation of children placed in boarding schools for

%% https:/www.coe.int/en/web/commissioner/-/the-right-to-affordable-housing-europe-s-
neglected-duty
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children with mental disorders in Orhei and Hincesti in the process of deinstitu-
tionalization*®”, the situation did not change.

It should be noted that, according to data presented by the Ministry of Health,
Labour and Social Protection** the number of children who are placed in the
Orhei and Hincesti Temporary Placement Centers is significantly lower than the
number of adults who are there.

Placement institution

Orhei Placement Center 35 (boys) 162
Hincesti Placement Center 30 (girls) 219

Thus, the Children’s Ombudsman remarks that in the institution predestined for the
placement of children with severe disabilities there is currently a much larger num-
ber of adults than children, which is contrary to international Recommendations*?
in the field of child protection and can endanger the life and health of children. The
presence of a large number of adult beneficiaries in this institution is proof of the
inefficient actions of the State, in order to deinstitutionalize and integrate them in a
family environment. The issue of respecting the right of children with disabilities to
a family environment will be further addressed in the light of international standards
stated above and from the perspective of the real situation in the country, reflected
based on the experience of some parents/legal representatives of children.

The People’s Advocate for Children’s Rights states that in its capacity as a na-
tional institution for children’s rights it is not against the deinstitutionalization
process and supports the principle of family reintegration of the child, provided
that this procedure is carried out in compliance with all standards.

The deinstitutionalization process started in the Republic of Moldova in 2010 with
the support of non-governmental organizations and is currently underway. Following
the monitoring, there were found the following problematic issues that do not com-
ply with international standards for the protection of the rights of the child:

e The family is not sufficiently prepared for the reintegration of children
into the family. At present, there are families who have left children in such
centers for a period of over 10-15 years and have practically severed con-
tact with their children for various reasons. Thus, when parents are forced
to take over their child after such a long period, this situation poses a risk
not only for the child, because he finds himself in an unknown environ-
ment, but also for parents because they do not have the skills to behave
with their child and cannot adequately respond to the specific needs of the
child lacking the essentials of this relationship, the affection;

40 http:/ombudsman.md/wp-content/uploads/2018/10/raport_diz_2017_red_0.pdf

41 MHLSP letter no. 023/917 of February 13, 2019

42 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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e Community medical services do not meet the needs of reintegrated chil-
dren. The issue was reported by the Children’s Ombudsman in the mo-
nitoring of several families in which children with disabilities from place-
ment centers were reintegrated. Thus, it was found that there are localities
where there is no doctor, and the medical point is served only by a nurse
who rarely reaches the child. In this situation, medical care is provided by
the parent who does not have the necessary knowledge, even if he has
received primary training from a specialist. It is also problematic to access
ambulances in case of emergency;

e Education is provided at home. In most cases, the children concerned are
not included in the community education system, the educational program
being provided at home. However, in most cases, teachers refuse to come
to the children’s home permanently. Thus parents are put in the position to
fulfill the role of pedagogues for their children;

e Social isolation of parents. With the reintegration of the child with special
needs, the parent/parents are forced to isolate themselves from society
due to stereotypes, lack of tolerance, underdeveloped social assistance
services. Thus, parents are forced to resign, lacking financial resources, go-
ing to adopt a new lifestyle, which can lead to anxiety and nervousness of
parents that can affect the well-being of the child.

In the context of the above, the People’s Advocate for Children’s Rights finds that
public authorities do not have the capacity to ensure the continuity of the process
of social integration of children and to provide the necessary support to families.

The Children’s Ombudsman urges the State to initiate a comprehensive process
of examining the post-deinstitutionalisation situation in order to identify syste-
mic gaps in ensuring the qualitative social inclusion of the child and to review
the deinstitutionalisation process in the light of international best practices and
standards set by the UN Convention on the Rights of the Child.*®

It also highlights the need to review the entire social assistance system for chil-
dren with mental disorders reintegrated into biological families/extended famili-
es or other family-type services. The current situation remains alarming because
the authorities have not put in place a clear post-deinstitutionalisation inter-
vention mechanism. Thus, children who arrive in unprepared families become a
burden for those who have to take care of them and for themselves.

The Children’s Ombudsman monitored the observance of the right to family and
in the context of maintaining the relations between children and parents, when
the parents live separately or are divorced and when there is an established and
respected schedule of parent-child meetings.

4 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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The national legislation stipulates that in the event of dissolution of the marriage
through divorce, if the spouses have children, a number of important aspects will
be decided (the child’s domicile, the schedule of meetings and the alimony). If the
parents decide by mutual agreement on these issues, then the involvement of the
authorities should be minimal, only in the process of legal drafting of the corres-
ponding procedural acts. Thus, the State guarantees the power of family autonomy
to any couple and does not intervene in the sphere of private and family life.

A more complicated situation arises when parents cannot find a common deno-
minator on the issues concerned and moreover, they are in hostile relations and
do not want to reach a compromise. In such situations, State interference should
be as effective and precise as possible to ensure that personal conflicts between
parents do not affect the child’s well-being. However, at present it is observed
that the intervention of the authorities leads to a worsening of the situation
rather than to its improvement.

In the opinion of the Children’s Ombudsman, the serious situation on this segment
is favored by the imperfection of the legislation on establishing the schedules of
meetings with parents and the intervention mechanism in such circumstances. Fir-
stly, national law does not regulate the procedure for drawing up the schedule of
meetings, nor it does give it legal power until it has been imposed by a court decisi-
on. Secondly, the situation remains uncertain, as the authorities do not have a na-
tional intervention mechanism, so the mode of action reverts to the discretionary
right of each individual authority, which leads to the actions being segmented and
not uniform. It also attests the irresponsibility of parents to ensure a child-friendly
environment. In most cases there are situations of conflict between the parents,
and the child becomes a currency in the process of ,fighting” of adults, and such
situations have a negative impact on the physical and mental health of the child.

Ensuring compliance with the schedule of meetings becomes more complica-
ted if the parent, in whose custody the child is, goes to live with the child in
another State. This situation highlights a conceptual-legal problem - the court
establishes the child’'s domicile with one of the parents, but the court cannot
impose on the parent the obligation to remain on the territory of the Republic of
Moldova. However, the respect of the right to free movement of the adult is ensu-
red, but the child’s right to communicate with both parents is violated. Although the
standards for the protection of children’s rights stipulate the obligation of the
State to ensure in the shortest possible time the child’s contact with the parent
whose contact was restricted, in practice this obligation often cannot be fulfilled,
not being established/provided the mechanism/procedure of realization.

In this regard, the People’s Advocate for Children’s Rights recommends the State
to review the legal framework in the field of establishing the schedule of meetin-
gs with parents and to strengthen the mechanism for enforcing court decisions
with an element of extraneousness from the segment analyzed above.

Another area that came to the attention of the Children’s Ombudsman during the
reporting period was the observance of the rights of children on the streets. That
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issue has been included in the agenda of the People’s Advocate for Children’s
Rights from the beginning of the activity mandate (2016). Thus, during 2019,
according to the information presented by the General Police Inspectorate, there
were registered 893 cases of voluntary departure of children from home or social
institutions*4, of which according to the information of the Municipal Directorate
for Child Rights Protection are registered as children leading a street life.

Observing the large number of children who leave home and risk being left on the
street, the Children’s Ombudsman referring to the General Comment no. 21 (2017)
on street children*’, recommends that the State conduct a proper study of the root
causes of the phenomenon, develop a comprehensive strategy for the protection
of these children in order to prevent and mitigate the phenomenon and provide
adequate protection for the recovery and reintegration of these children, including
shelter, education and training, appropriate health care and other social services,
including programs to combat substance abuse and mental health counseling.

The main causes of the departure of children are: poverty, related to alcohol abu-
se of the parents, lack of supervision and psycho-emotional and physical abuse
by the parents. Most beneficiaries fled the country from the age of 8 to 13. All
beneficiaries of the Roadside Assistance Service use narcotic and toxic substan-
ces. The effects of street life on children are: dropping out of school, addicti-
ons, health problems, especially related to mental health and respiratory organs,
caused by substance use and juvenile delinquency (theft, violence between chil-
dren), sexual exploitation, attracting in the drug marketing networks etc.

The Children’s Ombudsman notes that, although several measures have been
taken since 2016 to eradicate the phenomenon of street children, today we are
forced by circumstances to recognize that they did not have the expected effect,
they did not achieve their intended purpose. Those conditions establish the ina-
bility of the guardianship authorities to ensure the sustainability and consistency
of actions in this area. At the same time, it is worth appreciating the effort of the
Chisinau Municipal Council for the creation in 2019 of the Roadside Assistance
Service, with a day program, where children are fed, there are conditions for
maintaining personal hygiene, recreation through sports, reading and other oc-
cupations. However, the need to extend the Service’s program is obvious and at
night, its operation must be ensured 24/7.

Following the process of monitoring the observance of children’s rights in street
situations, the following problems were identified:

e Insufficiency of qualified and experienced specialists in the field of child
protection who lead a street way of life;

e Difficulties in applying case management;
e Delayed intervention of specialists and omission of the prevention stage;

44 http://politia.md/sites/default/files/ni_ssc_12_luni_anul_2019_finala.pdf
4 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11

\ 111




e Lack of a clear intervention mechanism at the child’s location;

e Poor collaboration of all actors, parts of the Intersectoral Cooperation
Mechanism for the identification, assessment, referral, assistance and mo-
nitoring of child victims and potential victims of violence, neglect, exploi-
tation and trafficking;

e Defective collaboration of the guardianship authorities in the country in
the context of the child’s return to the locality of residence;

e Weak interventions of the guardianship authorities in the process of provi-
ding the necessary support to the child and the family/family environment
for reintegration.

The People’s Advocate for Children’s Rights encourages the authorities to take a
holistic approach focused on the best interests of the child and the consultation
of the child’s opinion. Public authorities must regard children, not only as objects
of protection, but also as an active actor in the process of implementing their
rights. The responsible persons must decide together with the children the form
of protection that will be agreed by them.

In the context of this situation, the People’s Advocate for Children’s Rights
presents the following RECOMMENDATIONS:

= The Ministry of Health, Labour and Social Protection is to initiate the
procedure for amending the legislation on maintaining relations with
both parents in case of their separation, on the segment of “schedules of
meetings between children and parents”;

= The Ministry of Health, Labour and Social Protection must assess the
observance of the rights of deinstitutionalized children and the child
protection system in the post-deinstitutionalization period;

= The Ministry of Health, Labour and Social Protection is to take action in
order to optimize the system of deinstitutionalization of children from
residential centers;

= The Ministry of Health, Labour and Social Protection will ensure the op-
timal functioning of the mechanisms for the effective protection of chil-
dren left without parental care;

= The Ministry of Health, Labour and Social Protection is to evaluate the
functionality and cooperation of intersectoral mechanisms to ensure
adequate protection of children in street situations;

= The Ministry of Health, Labour and Social Protection is to develop the
National Clinical Protocol on narcological detoxification of children un-
der 16 years of age;

= The government needs to review the national housing policy for orphans
leaving the residential system.

112/




THE RIGHT TO OPINION AND CIVIL FREEDOMS

The provisions of Articles 12 to 15 of the UN Convention on the Rights of the
Child (right to opinion, freedom of expression, freedom of thought, conscience and
religion, freedom of association)*, represent the child’s support when he or she
wishes to interact with the society or wishes to actively participate in its activity.
The State through the given obligations is to ensure by all possible measures, that
no child will be marginalized in the realization of these fundamental freedoms.

Article 12 of the Convention establishes the right of every child to freely express
his or her views in all matters affecting him or her, as well as the subsequent right
for such views to be given appropriate weight, depending on the age and matu-
rity of the child. This right imposes clear legal obligations on public authorities
to recognize this right and to ensure its implementation, listening to the views
of the child according to the child’s age and level of development giving it due
weight. Article 12, as a general principle, provides that the competent authori-
ties should endeavor to ensure that the interpretation and implementation of all
other rights enshrined in the Convention are guided by it.

At the same time, the child has the right not to exercise this right. Expressing
opinions is a choice for the child, not an obligation. The responsible persons must
ensure that the child receives all the information, advice and has the necessary
conditions to make a decision on the use or abstention from exercising this right.

In the national legislation, the right to opinion and civil liberties, on the segment
of children’s rights, are enshrined in Art. 31, 32 and 40 of the Constitution of
the Republic of Moldova and Art. 8 of Law no. 338 of December 15, 1994 on
children’s rights. We note that the national legislation is partially compatible with
international standards, thus, it is necessary to modify the national normative
framework in the field of protection of the child’s right to opinion.

In his work, the People’s Advocate for Children’s Rights has repeatedly expressed
his position on respect for the right to opinion and civil liberties of the child in
the Republic of Moldova and presented a set of recommendations for improving
the existing situation. We mention that recommendations regarding the obser-
vance of the child’s right to opinion and civil liberties were presented by the
Children’s Ombudsman in the Annual Report on the observance of children’s
rights in the Republic of Moldova in 2018, but the relevant authorities did not
take the necessary actions*’. The Children’s Ombudsman also notes that the Sta-
te has not taken any action on the implementation of the Recommendations of
the UN Committee on the Rights of the Child on the combined fourth and fifth
periodic report of the Republic of Moldova*e. As a result, the situation regarding

46 https:/www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

47 http:/ombudsman.md/wp-content/uploads/2018/10/raport_copil_2017def.pdf

48 https:/tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.
aspx?CountryCode=MDA&Lang=EN
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the observance of the child’s right to opinion and civil liberties has not changed
significantly, and the situation at national level has remained constant.

As a representative of the children before the public authorities, the People'’s
Advocate for Children’s Rights asked the children about their perception on the
right to opinion and civil liberties and further presents some of the children’s
opinions on the subject under investigation:

e My opinion matters and | want to be able to express it;

e | want to be able to freely express myself about the areas in which | am
interested;

e | want to participate in the daily life of the school where | study;
e | think | can change something in the locality where | live;

e | want to decide the optional objects myself;

e | want to be heard.

In 2019, the People’s Advocate for Children’s Rights, in the department of the ri-
ght to opinion and civil liberties, monitored the activity of student councils within
educational institutions as a mechanism for exercising children’s rights. Student
councils are a direct manifestation of the child’s right to opinion and the child’s
civil liberties in educational institutions.

During the monitoring process, the Children's Ombudsman made 15 visits to
educational institutions across the country, where he had discussions with mem-
bers of the student councils of these institutions. Following the monitoring pro-
cess, the following problematic aspects in the field were detected:

e Lack of the mechanism for promoting opinions, ideas proposed by children
at national level;

e Lack of training/informing children about the role and mission of the stu-
dent council in an educational institution;

e Decisions made by board members are largely neglected by the school ad-
ministration;

e The process of selecting board members is not in all cases transparent and
impartial;

e Influencing the opinion of children by the administration of the educatio-
nal institution.

The Children’s Ombudsman notes that this situation is caused by the fact that
the normative acts in the field, in particular the Instruction of the Ministry of
Education, Culture and Research on the establishment and functioning of the
Student Council*, are not developed from a holistic perspective, which would
correspond to the standards of children’s involvement in the decision-making
process on the issues that concern them. The Ombudsman also notes that the

4 https:/mecc.gov.md/ro/content/cadrul-national-al-calificarilor-2
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national authorities did not take into account the standards stipulated by the Ge-
neral Comment of the UN Committee on the Rights of the Child no. 12 (2009) on
the right of the child to be heard®. The formal establishment of children’s advi-
sory bodies is a mimicry of the implementation of the Convention and cannot be
described by the People’s Advocate for Children’s Rights as appropriate. Children
themselves must be able, with the support of adults, to create and manage the
work of bodies that are meant to represent the interests of children.

Thus, the current situation requires a speedy remedy in line with the internatio-
nal standards in the field. National authorities are to review the national standar-
ds for children’s participation in the decision-making process and bring it into line
with the pre-established international rules.

In this regard, the People’s Advocate for Children’s Rights, in accordance with
international standards in the field of protection of children’s rights, on the seg-
ment of respect for the right to opinion, initiated in 2019 the creation of the
Children’s Advisory Council to the Children’s Ombudsman. The Council is a support
mechanism for the Child Advocate, in order to ensure closer contact between
the National Institution for the Protection of the Rights of the Child and children
in the Republic of Moldova.

Another effective mechanism of the Ombudsman for consulting the opinion on
the observance of children’s rights in the Republic of Moldova is the National
Children’s Forum organized annually.

The People’s Advocate for Children’s Rights draws attention to the fact that in
2019 there were created impediments in the conduct of the National Children’s Fo-
rum. Thus, the People’s Advocate for Children’s Rights considers as an interferen-
ce in the exercise of his duties the attempt to discredit the activity of consulting
children’s opinion and pressure actions to cancel the forum, by a small group of
civil society representatives and public officials. Moreover, these circumstances
are to be considered as actions to discredit the National Institution of Children’s
Rights and to interfere in the activity of the People’s Advocate institution, pro-
vided in Article 3 paragraph (4) of the Law on the People’s Advocate (Ombuds-
man). Likewise, the respective actions fall under the incidence of the provisions
of Art. 320 of the Contravention Code ,Interference in the activity of the Peo-
ple’s Advocate and the People’s Advocate for Children’s Rights”>?,

Referring to the General Comment no. 2 of the UN Committee on the Rights of
the Child??, the People’s Advocate for Children’s Rights notes that the State, as a
high contracting party and a direct subject of fulfilling its obligations under the
Convention on the Rights of the Child, must ensure the independence of the

0 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11

51 http:/www.legis.md/cautare/getResults?doc_id=119550&lang=ro

52 https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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National Institution for the Protection of the Rights of the Child and to create
conditions for its efficient activity. The State must also provide the Children’s
Ombudsman with effective and qualitative conditions for consulting children’s
opinions in order to properly fulfill the child’s right to opinion and related rights.
At present, the Children’s Ombudsman considers that the State has failed to fully
ensure the support of the mechanism for consulting the child’s opinion, develo-
ped by the Children’s Ombudsman. The unsatisfactory situation is also caused
by the superficial interest of the central public authorities towards the National
Children’s Forum (absence from the forum or passivity to the actions within the
event). In this context, it is necessary to urgently remedy the situation created
by connecting and respecting the international standards stipulated by the UN
Convention on the Rights of the Child. The created situation was discussed with
the representatives of some non-governmental organizations at a meeting, orga-
nized at the initiative of the People’s Advocate for Children’s Rights, where the
parties presented their positions. In this context, the Children’s Ombudsman was
open to dialogue and collaboration, acting in the best interests of the child.

The Children’s Ombudsman points out that children are not significantly repre-
sented within the National Council for the Rights of the Child, which is a gover-
nment body with the mission of ensuring the development and implementation
of policies for the protection of the rights of the child and the family. Or, in this
context, the child’s voice matters. The Children’s Ombudsman reiterates the im-
portance of developing national policies/strategies in the field of child-centered
child protection, based on ensuring respect for children’s rights, the best interests
of the child, involving children by consulting their opinion and implementing it.

In the context of this situation, the People’s Advocate for Children’s Rights
presents the following RECOMMENDATIONS:

= The Ministry of Education, Culture and Research will review the policies
for involving children in the decision-making process;

= The Ministry of Education, Culture and Research will organize a set of
trainings, for children in student councils on the purpose and mission
of student councils, with the involvement of experts in the field of child
protection;

= The Government will revise the Regulation of activity of the National
Council for Child Rights Protection, in order to introduce changes in the
composition of the Council and to include the representatives of children
and young people in the composition of this governmental body.

= The Parliament and the Government will promote the standards for con-
sulting the child’s opinion and its implementation;

= The Parliament and the Government will ensure the promotion and ob-

servance of the principles of independence of the People’s Advocate for
Children’s Rights.
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JUSTICE FOR CHILDREN

The People’'s Advocate for Children’s Rights in the activity from 2019, as in the
previous years, monitored the observance of the children’s rights in the national
juvenile justice system.

At the international level, the protection of children who interfere with the jus-
tice system is ensured by the provisions of Article 40 of the UN Convention on
the Rights of the Child, which provides for ,the right of children alleged or proven
to have committed a crime to all aspects of the legal process instituted, including
legal or other assistance in the preparation and presentation of their defense>3”.
The text of the Convention provides for a series of obligations attributable to
the State, in order to ensure the best interests of the child who is alleged or
has been proven to have committed a violation of the law which is at fault at
the time of the commission. Internationally, the Beijing Rules and the Riyadh
Guidelines have a special contribution to the protection of children in contact/
conflict with the law>®*. They set out standards for the prevention of juvenile
delinquency and standards for the protection of children who are deprived of
their liberty.

At the national level, the protection of children who are in contact/conflict with
the judiciary system is achieved through the provisions of the Criminal Code, the
Criminal Procedure Code, the Executive Code and related laws. Also, in Art. 28
of Law no. 338 of December 15, 1994 on children’s rights 5, there are laid down
rules to provide special protection to children who are in conflict with the law.

The Children’s Ombudsman notes that the national legislation in the field large-
ly corresponds to the minimum international standards, however we note that
the public authorities did not take into account the Recommendations of the
People’s Advocate for Children’s Rights in the Annual Report on the observance
of children’s rights in the Republic of Moldova in 2018%. Moreover, no action
has been taken to implement the Recommendations of the UN Committee on
the Rights of the Child on the combined fourth and fifth periodic report of the
Republic of Moldova®’.

With reference to the children’s justice department, the People’s Advocate for
Children’s Rights notes that she analyzed the quality of state-guaranteed legal ser-
vices provided to children in conflict with the law. Aspects of this issue were also
addressed in the Thematic Report ,Assessment of observance of the children’s

3 https:/www.salvaticopiii.ro/sci-ro/media/Documente/Conventia_ONU_drepturile_copilului.pdf

% https:/www.ohchr.org/EN/HRBodies/CRC/Pages/CRCIndex.aspx

5 http:/www.legis.md/cautare/getResults?doc_id=94939&lang=ro

¢ http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_2018_final.pdf

57 https://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.
aspx?CountryCode=MDA&Lang=EN
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rights in state custody in connection with the prosecution or execution of the
sentence.”*8, The analysis of the questionnaires completed by the children who
had a connection with the criminal investigation and the judicial system highli-
ghted the following issues:

e Children are often questioned by prosecuting officers without the partici-
pation of an lawyer, teacher or parent;

e Children mention that in most cases they get to know their lawyers in the
courtroom;

e Often state-guaranteed lawyers appear at court hearings unprepared, ta-
king note of the case materials in the corridors of the courts;

e Magistrates, lawyers and prosecuting officers always use language that is
far too sophisticated for the child’s perception, so he or she cannot under-
stand and assimilate the necessary information.

The People’s Advocate for Children’s Rights emphasizes that the UN Convention
on the Rights of the Child requires the State, through the provisions of Article 40,
to take all necessary measures to provide adequate protection for children who
are referred to the national justice system. The Children’s Ombudsman points
out that in accordance with Article 40, par. (2) of the CRC, there is an important
list of rights and guarantees that are all meant to ensure that every child who is
accused of violating criminal law will receive fair treatment and trial.

Most of these guarantees are also found in Article 14 of the International Co-
venant on Civil and Political Rights, which the Human Rights Committee has
developed and commented on in its General Comment no. 13 (1984)>°. The im-
plementation of these guarantees has some specific aspects for children that are
imperative for the State. In this context, the Children’s Ombudsman emphasizes
that an essential condition for the correct and effective implementation of these
rights or guarantees is the quality and capacity of those involved in the adminis-
tration of juvenile justice. The training of professionals, such as police officers,
prosecutors, judges, probation officers, social workers and others, is crucial and
should be organized in a systematic and continuous manner. These professionals
should be well informed about the child, especially about the physical, psycho-
logical, mental and social development of the child/adolescent, as well as the
special needs of vulnerable children, such as children with disabilities, displaced
children, street children, refugees and children seeking asylum and those belon-
ging to racial, ethnic, religious, linguistic or other minorities.

As girls in the juvenile justice system can be easily overlooked because they are
only a small group, special attention should be paid to the particular needs of

8 http:/ombudsman.md/wp-content/uploads/2019/12/RAPORTCOPIIDET2019%red-
%E2%80%94-%D0%BA%DO%BE%D0%BF%D0%B8%D1%8F.pdf
%9 https:/www.ohchr.org/EN/HRBodies/CRC/Pages/CRClIntro.aspx
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girls, for example, in relation to previous abuses and special health needs. Profes-
sionals and staff should act in all circumstances in a manner consistent with the
dignity and values of the child, which strengthens the child’s respect for human
rights and the fundamental freedoms of others promoting the child’s reintegrati-
on and assuming a constructive role in society (Art. 40 par. (1)).

In the context of the above, the People’s Advocate for Children’s Rights emphasi-
zes the need for qualified legal assistance from the state. The authorities concer-
ned need to review the internal procedures in order to adopt a holistic assistance
mechanism based on the best interests of the child.

We emphasize that the number of convicted children in the Republic of Moldova
remains a constant one with small deviations, which shows that the state policy
in the field of preventing and combating crime among children is ineffective and
needs to be improved.

No. of the children 32 27 31 30 36 32 30

2013 2014 2015 2016 2017 2018 2019

Source: National Penitentiary Administration

As a representative of the children before the public authorities, the People’s Ad-
vocate for Children’s Rights asked the children in the penitentiary system about
how they perceive the observance of their rights in detention institutions and
further presents some of the children’s opinions on the subject discussed:

e | don't feel safe here;

e | was beaten by the prison staff:

e | hope | never get here again;

e | want to go to the adult prison sooner

e | am forgotten by those outside.

In 2019, the People’s Advocate for Children’s Rights monitored the child pro-
tection system that interacts with the penitentiary system and prepared the
Thematic Report on ,,Assessment of observance of the children’s rights in state
custody in connection with the prosecution or execution of the sentence®”. As
a result of the monitoring, the following problematic aspects were established:

e Poor endowment of the material-technical base of all penitentiaries where
children are detained;

e Psychological assistance and assistance services for reducing conflict situ-
ations are poorly developed;

60 http:/ombudsman.md/wp-content/uploads/2019/12/RAPORTCOPIIDET2019red-
%E2%80%94-%D0%BA%DO%BE%D0%BF%D0%B8%D1%8F.pdf
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e Residential spaces do not meet the standards of health protection and
child development;

e Sanitary blocks are a potential source of infection;
e The educational system does not meet the needs of children;

e The inability of the penitentiary system to ensure the effective isolation of
children prevented by prevented adults;

e Weak intervention of the penitentiary and probation system in the process
of resocialization of juveniles released from detention.

The People’s Advocate for Children’s Rights mentions that the situation of re-
specting children’s rights in contact/conflict with the law, becomes a problem
that is constantly growing due to the multitude of factors that influence it in
relation to the constant increase in the number of crimes. An obvious increase of
the indicators is observed in the chapter “Serious crimes”, where 35 and 26 cri-
mes were registered respectively in 2018, 2019 compared to 23 and 24 in 2016,
2017 (see the table below). Although less than in the same period of 2018, the
indicator is increasing compared to 2016 and 20174, that is why it requires due
attention from the authorities.

Year 2016 Year 2017 Year 2018 Year 2019
23 24 35 26

In this context, it is important that the competent institutions investigate any
increase in the indicators of crime and the causes that have generated it, as well
as come up with the necessary response without delay. It is useful to study the
structure of crime from a criminological point of view, to ensure that we do not
have dangerous tendencies to rejuvenate exceptionally serious, serious crimes.

An issue analyzed during 2019, addressed in the Thematic Report mentioned
above is the observance of the children’s rights with preventable status. The Peo-
ple’s Advocate for Children’s Rights notes that the juvenile criminal justice system
is not child-friendly and does not have a holistic approach to the best interests
of the child. Excessive enforcement of security measures by limiting the right to
liberty and placing children in criminal prosecution in solitary confinement pri-
sons is an impediment to the child’s development and an additional impetus for
inclusion in the underworld.

The Children’s Ombudsman encourages the line authorities and the courts to
reduce the number of situations in which children are imprisoned until the final
sentence is issued, to the detriment of the juvenile justice system.

¢ http://politia.md/ro/advanced-page-type/rapoarte-si-evaluari
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As in previous years, the Children’s Ombudsman monitored the respect for
the child’s rights not to be subjected to abuse or violence in detention facilities.
Thus, it becomes obvious that penitentiaries in the Republic of Moldova, where
minors are detained, continue to pose a risk to the life and health of children.
Analyzing the international standards in the field of child protection, who are in
detention, the Children’s Ombudsman finds that the national penitentiary sys-
tem does not comply with international provisions and is a danger to children
in detention.

From the applications received and from the phone calls we find that children are
often beaten by employees, and in situations when there are conflicts between
children, employees neglect them until the situation reaches a maximum level
of risk. Moreover, the children indicate that some collaborators themselves may
generate situations of conflict between the detained children, ,for prophylactic
purposes”. Thus, the People’s Advocate for Children’s Rights notes that detention
rarely meets the specific needs of children as a group or at the individual level,
including the need for adequate education, contact with family and community,
sports, recreation etc.

On the contrary, it often aggravates their vulnerability, exposing them to many
forms and situations of risk, such as discrimination, abuse, violence, poor living
conditions, inadequate health care and nutrition. When deprived of their liberty,
they are also at risk of self-harm or even suicide.

The Children’s Ombudsman notes that respect for the dignity of the child requ-
ires that all forms of violence in the treatment of children in conflict with the
law be prohibited and prevented. The information received shows that in all
detention institutions there take place acts of violence, even in situations whe-
re children are transferred to the hospital-type Penitentiary, where the juve-
nile is supposed to receive specific treatment and care. The People’s Advocate
for Children’s Rights repeatedly urges the relevant authorities to take effective
measures to prevent such violence and to ensure that perpetrators are brought
to justice.

Another issue reported is the provision of the right to education of children in
detention institutions. During the reported period, there were made visits to all
detention institutions where minors are detained and the department ensuring
the right to education of children in conflict with the law was analyzed.

The UN Convention on the Rights of the Child and the General Comment no. 10
(2007) of the UN Committee on the Rights of the Child®? stipulates the obligation
of the State to ensure the continuity of the child’s educational process regardless
of the stage of the process in which he/she is and regardless of the form of cus-
tody in which he/she was placed.

62 https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.
aspx?symbolno=CRC%2fC%2fGC%2f10&Lang=en
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Although the Children's Ombudsman notes that in Penitentiary no. 10 from Go-
ian there are technical conditions for teaching classes, and the teaching staff is
seconded from the Pl Theoretical High School ,Nicolae Balcescu”, children do
not show interest in the educational system and desire to attend classes. There
is also a library in the detention facility, however the room is used for watching
TV or for various group activities.

A particularly serious situation is the observance of the right to education of
prevented children. In this order of ideas we mention the fact that the national
penitentiary system does not ensure the continuity of the educational process
and does not fully ensure the right of the child to education in the national pe-
nitentiary system.

Another ongoing problem of the penitentiary system analyzed by the People’s
Advocate for Children’s Rights is the provision of medical and psychological assis-
tance to minors who are in detention institutions. Children invoke several irregu-
larities in this regard:

e Medical employees and psychologists are not receptive to their require-
ments;

e |nsufficient number of psychologists, which leads to the impossibility of
providing psychological counseling every time the child needs it;

e |ack of space for psychological counseling;
e Children are forced to pay for medicines administered;
e Medical staff may provide them with medications other than those required,

e Psychological rehabilitation programs are not focused on the best interests
of the child and are attractive to children.

In this regard, the Children’s Ombudsman notes that the National Penitentiary
Administration has failed to strengthen the child health protection system in the
institutions it administers. It should be noted that the UN Convention on the
Rights of the Child requires the highest quality of child health to be provided
without discrimination and without reference to the status of the child. Thus,
the Ombudsman indicates that the National Penitentiary Administration should
link the internal procedures for providing medical and psychological care to the
international standards set by the UN Convention and the World Health Orga-
nization.

In 2019, the People’s Advocate for Children’s Rights continued to monitor the
protection of children aged 0-3 who are in detention institutions together with
their mothers. This chapter highlights the fact that the situation has not chan-
ged and the authorities have not taken into account the Recommendations of
the Children’'s Ombudsman developed in the Thematic Report ,Respect for the
rights of children aged 0-3 who are with their mothers serving their sentences
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in penitentiary institutions in the Republic of Moldova®®”. The Children’s Ombu-
dsman urges that action be taken on the recommendations given in the report
indicated above.

Another aspect analyzed by the Children’'s Ombudsman during the reported
period is the process of resocialization of children who have served their sentence.
The People’s Advocate for Children’s Rights notes that the system of resocia-
lization of children who have served their sentences does not correspond to
international standards for the protection of children’s rights and thus there are
conditions of risk for the safety of the child. Thus, the Children’s Ombudsman
mentions that these children are not involved in effective resocialization acti-
vities either during detention or when they are released from detention, and
during the reintegration of children into society, they become Mowgli children
who do not possess the elementary knowledge of interaction with the social
environment.

An alarming situation is represented by the group of children who have no one in
society, and reaching freedom, due to shortcomings and problems, they commit
crimes in order to be convicted, and going repeatedly in prison, an already known
environment for them, with somewhat accepted and assumed rules by minors,
the penitentiary becomes for them the only ,normal” environment of existence.
The lack of perspective, social opportunities, no matter how modest, jobs and
social stigma are the issues most often raised by children who have been relea-
sed and returned to detention facilities.

The People’s Advocate for Children’s Rights urges the State to review the natio-
nal mechanisms for the protection and integration of children who have served
their criminal sentences, so that they meet their vital requirements, in order to
become active members of society. The State must develop a protection mecha-
nism, in addition to the post-detention control mechanism established by the
National Probation Institution, to help the targeted children to integrate more
easily into the social environment.

63 http:/ombudsman.md/wp-content/uploads/2019/02/RAPORT-COPIIREDACTAT.pdf
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In the context of the analyzed situation, the People’s Advocate for Children’s
Rights submitts the following RECOMMENDATIONS:

= The National Penitentiary Administration is to review the psychological
rehabilitation programs for children;

= The National Penitentiary Administration will carry out a comprehensive
action of monitoring the medical system, in order to eradicate the estab-
lished deficiencies and to connect the system to international standards;

= The National Penitentiary Administration is to strengthen the educatio-
nal process in penitentiary institutions in order to ensure the continuity
of the educational cycle;

= The National Penitentiary Administration is to strengthen its efforts in
order to promote the maintenance of the connection of convicted and
prevented children with the family;

= The National Penitentiary Administration will take the necessary mea-
sures to eliminate the practice of applying disciplinary punishments by
prohibiting visits from relatives, applied to children;

= The Ministry of Justice will examine within the reform of the judiciary
the opportunity to create level | courts and colleges in specialized courts
of appeal for the examination of civil, administrative and criminal cases
concerning children.

= The Ministry of Justice together with the Ministry of Finance will exami-
ne the budgetary policy in order to establish separate budget lines in the
budgets of penitentiary institutions where there are children aged 0-3
years who are in penitentiaries with their mothers, in order to ensure
adequate funding for the needs of these children;

= The Ministry of Justice will take the necessary measures to complete the
construction of the new block of the Penitentiary no. 10 from Goian in
order to ensure adequate conditions for the prevented children;

= The Ministry of Justice will strengthen the mechanism for preventing
and prosecuting criminal cases with the involvement of children under
the age of criminal responsibility and those in conflict with the law.
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RIGHT TO EDUCATION

Articles 28 and 29 of the UN Convention on the Rights of the Child enshrine
the right of the child to education and the obligation of the state to ensure the
education of children based on criteria of quality, equality and accessibility. The
provisions of the UN Convention also establish the obligation of the State to en-
sure that education is directed towards the development of the child’s persona-
lity and talents, preparing the child for active life as an adult, cultivating respect
for fundamental human rights and the cultural and national values of the child
and others.

At national level, the right to education is guaranteed by Article 35 of the Con-
stitution of the Republic of Moldova, the Education Code and Articles 9 and 10
of Law no. 338 of December 15, 1994 on children’s rights. Analyzing the compa-
tibility report between the national norms in the field of guaranteeing the child’s
right to education with international standards, a partial correspondence of the
listed national norms is found, which indicates the need to change the normative
framework.

At the same time, the People’s Advocate for Children’s Rights finds that in 2019
the situation regarding the observance of the child’s right to education has not
undergone any essential changes.

Also, the national authorities did not take actions to implement the Recommen-
dations stipulated in the Annual Report on the Observance of the Children’s Ri-
ghts in 2018 in the Republic of Moldova®*. The Children's Ombudsman urges the
central and local public authorities to implement his recommendations from pre-
vious Annual Reports, regarding the connection of the national education sys-
tem to the minimum standards in the field. The need for changes in the national
education system also arises from the findings of the Report prepared under the
International Assessment Programme PISA 2018¢. PISA is an international study
organized every three years to evaluate the world’s education systems by testing
the skills and knowledge of 15-year-old students. The PISA assessment was at-
tended by students from over 80 countries, including 44 middle-income coun-
tries. The PISA program assesses the extent to which 15-year-old students, who
are completing the compulsory cycle of study, have acquired skills and knowled-
ge essential for full participation in the life of modern society. The assessment is
focused on the main school subjects: reading/lecture, mathematics and science.
Testing is performed on a computer or paper basis. For the countries that parti-
cipated in the computer-based assessment, the assessment of students’ skills in
an innovative field is also organized each time (in 2018 this area was the global
competence). In 2018 the Republic of Moldova organized the PISA test on paper.

¢4 http:/ombudsman.md/wp-content/uploads/2020/01/RAPORT_APDC_2019.pdf
6> http://aee.edu.md/sites/default/files/raport_pisa2018.pdf
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Assessment does not only assess students’ ability to reproduce their knowledge;
it also examines how well students know how to extrapolate what they have
learned and apply the knowledge gained in lesser-known situations, both in and
out of school.

In the Republic of Moldova, PISA testing took place between March 28-30,
2018. As in all countries, the sample of educational institutions was selected by
the OECD, the international organization responsible for the study, based on the
complete list of all educational institutions in country with the number of eligible
students, submitted by the national authorities. Based on the list of selected
educational institutions and the lists of all 15-year-old students in these institu-
tions, submitted by their administrations, the students who participated in the
testing were randomly selected. Thus, the evaluation data are representative for
the entire population of 15-year-old students in the country.

Following the evaluation process, the following were found:

e The average score for the Republic of Moldova in PISA Testing 2018 is
421 points in mathematics (compared to the OECD average of 489 po-
ints), 424 points in reading/lecture (compared to the OECD average of
487 points) and 428 points in science (compared to the OECD average of
489 points);

e Students in urban educational institutions outperform students in rural
educational institutions in all three areas tested, with an average score di-
fference of 55 points in mathematics, 56 points in science and 64 points in
reading/lecture;

e The average score differences between socio-economically advantaged
and disadvantaged students is over 90 points in all three areas tested;

e |n the Republic of Moldova, 50% of the number of students reach the mi-
nimum level of competence in mathematics and 57% in reading/lecture
and science;

o Approximately 56% of the number of students in rural institutions do not
reach the minimum level of competence in science, 58% - in reading/sci-
ence and 63% - in mathematics. About 30% of the number of students in
urban institutions do not reach the minimum level of competence in rea-
ding/lecture and science, and 39% - in mathematics;

e About 62% of the number of directors of educational institutions in the
Republic of Moldova, compared to the average of 39% in OECD countries,
reported that the lack of teaching materials affects the teaching process
,to a certain extent” or ,very much”;

e Approximately 68% of the number of principals in the Republic of Mol-
dova and 40% in OECD countries reported that unmotivated absences
of students impede the learning activity of students in the institution
they lead;
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e About 13% of the number of students in the Republic of Moldova and 10%
in OECD countries report being victims of verbal violence and 7% - victims
of physical violence several times a month;

e Most socio-economically disadvantaged students believe that the effort
they put into school will help them to be admitted to a good university,
while most socio-economically disadvantaged students believe that the
effort they put into school will help them to obtain a good job;

e About 49% of the number of 15-year-old students in the Republic of Mol-
dova expect to study, and 18% examine the possibility of completing their
studies at a college.

Following the analysis of the results presented in the PISA Report, the Children’s
Ombudsman finds that the educational process in the Republic of Moldova is not
competitive enough and does not provide children with the minimum necessary
knowledge to compete with their peers internationally.

In 2019, the People’s Advocate for Children’s Rights continued to monitor the
situation regarding the protection of children against abuse and violence in educa-
tional institutions. There is a significant rise in the phenomenon of bullying, with
cases becoming more frequent and more serious. If in previous years most ca-
ses were focused on acts of physical aggression between children (mostly boys),
lately the situation is aggravated by cases of psychological violence, abuse and
sexual violence between young children (10-14 years) of the same sex and, blac-
kmail actions for the purpose of transferring property owned by the abuser and
the exploitation of students by work by adults, including teachers, especially in
rural areas.

Toleration of these situations, in the opinion of the People’s Advocate for Chil-
dren’s Rights, shows a series of major risks such as:

e Preventing the realization of children’s fundamental rights, in particular:
the right to protection from abuse and neglect; the right to freedom of
opinion; the right to participate, etc .;

e Aggravation of children’s physical and mental health;

e Increased risk of dropping out of school;

e Increasing the number of children leaving home.

e Determining children to adopt deviant behavior;

e Increased risk of suicide;

The Children’'s Ombudsman mentions that violence between children is one of
the most serious factors affecting the overall well-being of the child. Acts of phy-
sical, psychological and sexual violence, often in the form of intimidation, admit-
ted by children against other children or groups of children, endanger physical in-
tegrity both when committed and have serious consequences for development,
education and social integration in the medium and long term. Adults, regardless
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of their status, whether they are parents/legal representatives or teachers, have
an extremely important role in examining and preventing acts of violence. Adult
intervention must be based on the best interests of the child, without recourse
to punishment or violence against violence. The provisions of Article 19 of the
UN Convention on the Rights of the Child expressly establish the obligation of
the State to protect children from all forms of abuse by parents or others and to
implement preventive programs in this regard.

The People’'s Advocate for Children’s Rights welcomes the numerous initiatives
to prevent violence against children implemented by the Ministry of Education,
Culture and Research. At the same time, she concludes that the actions taken are
largely ineffective. So far, the relevant authorities cannot ensure the prohibition
and elimination of forms of discrimination and violence between children and
against children in educational institutions. According to the Children’s Ombu-
dsman, the results of the measures taken are limited due to the lack of knowle-
dge and skills of teachers and administrative staff to manage conflict situations,
lack of information and understanding of the danger of violence against children
and root causes, and lack or insufficient number of psychologists in educatio-
nal institutions. Efforts are focused more on symptoms and consequences than
on causes. The application of the legal framework in practice is unsatisfactory,
the existing strategies are more fragmented than unified and do not have their
expected effect, and the financial means allocated to solve these problems are
inadequate. Opinions and practices spread in society and culture contribute to
the persistence of violence.

The Children’s Ombudsman emphasizes that taking into account and elimina-
ting widespread practices of violence against children is one of the primary
obligations of relevant authorities. Ensuring and encouraging the fundamental
rights of children to ensure respect for human dignity and respect for their
physical and mental integrity by preventing all forms of violence is the most
important action to promote the rights of all children in accordance with the
Convention.

The opinion of the People’s Advocate for Children’s Rights in this chapter is also
supported by the Report on “Bullying among adolescents in the Republic of Mol-
dova®®”, prepared and submitted by UNICEF Moldova. The Report states that
,School violence, in all its forms, is a violation of children’s rights to education,
health and welfare.”

The People’s Advocate for Children’s Rights proposed supplementing the Educa-
tion Code with a new principle of ,nonviolence” and introducing a new chapter
on the elimination of violence in educational institutions, and that bullying be
defined by the provisions of a separate article.

% https:/www.unicef.org/moldova/media/3146/file/Bullying-ul%20%C3%AEn%20
r%C3%A2ndul%20adolescen%C8%9Bilor%20din%20Republica%20Moldova.pdf
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Another aspect analyzed by the People’s Advocate for Children’s Rights during
the reporting period is the compatibility of the national curriculum with the inter-
national standard on the development of respect for human rights and fundamental
freedoms, enshrined in the UN Convention on the Rights of the Child.

That situation was analyzed in order to adjust the education system to the
standards of promoting children’s rights. The Children’s Ombudsman notes that
the rights and freedoms of the child are poorly studied in the country’s edu-
cational institutions. The textbook on the subject of the People’s Advocate for
Children’s Rights as a National Institution of Children’s Rights is missing from
the textbooks. Although some topics exist in some textbooks, they are not stu-
died. Thus, children are deprived of the opportunity to know the only national
institution specialized in the field of children’s rights that can represent the
interests of the child before state authorities of any level, non-governmental
organizations and individuals. During the discussions at the meetings of the
Children’'s Ombudsman with the students, they expressed their dissatisfaction
with the level of teaching of children’s rights in educational institutions. Most
children know nothing about the People’s Advocate for Children’s Rights, and
if they know something, the source of information is more often the media and
very rarely they are informed on the subject within the respective disciplines
in the study process.

During the monitoring process of the respective issue there were identified the
following deficiencies:

e At present, children know superficially the rights and freedoms they have,
children do not know the national institution of children’s rights, the Peo-
ple’s Advocate for Children’s Rights (Ombudsman) and this subject is not
included in the school curriculum;

e Information in the field of children’s rights is mostly done by NGOs or vo-
lunteers from public or private institutions;

e The academic hours given for the study of subjects related to children’s ri-
ghts are insufficient, and their teaching is done by people who do not have
the necessary training;

e The impact of information actions in the field of children’s rights spent in
educational institutions is unsatisfactory.

The Children’s Ombudsman notes that the study of children’s rights of informa-
tion about the work of the national institution of children’s rights, the People’s
Advocate for Children’s Rights (Ombudsman), in educational institutions of all
levels is an imperative for the child’s development as a full holder of rights and
responsibilities. At present, within the national education system there are two
compulsory school subjects and an optional one in which the subject of respec-
ting the children’s rights/human being is approached. Thus, in the discipline ,,Edu-
cation for society”, children can form social and civic skills and, in the discipline
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»Personal development”, children form skills on personal identity and harmonious
relationship that emphasizes self-knowledge and acceptance, exploitation and
self-assessment of personal resources, family as value etc.

However, following discussions with students during visits to the educational
institutions of the People’s Advocate for Children’s Rights, it was found that stu-
dents’ knowledge is limited to the mere enumeration of their rights, without be-
ing able to describe any application and protection of the nominated rights. The
Children’s Ombudsman notes with reference to Art. 29 of the UN Convention on
the Rights of the Child¢’, that the state has an obligation to ensure the proper
implementation of the provisions of the Convention, which means that children
must receive adequate training in the child’s rights. The Children’s Ombudsman
also regrets that the opinion of the National Institution for Child Rights’ Protec-
tion (the People’s Advocate for Children’s Rights) was not requested when deve-
loping textbooks for human/child rights related subjects (Education for Society
and Personal Development).

Another issue analyzed by the People’s Advocate for Children’s Rights during
2019 was the low level of educational inclusion of children with special needs in
educational institutions. The issue has also been addressed in previous reports of
the Children’s Ombudsman®® but the large number of complaints to the Child’s
Phone of the People’s Advocate Office indicates that this issue has not been re-
solved and even more, it is in a state of aggravation.

If in the previous periods the major problems that were invoked consist in the
lack of physical conveniences of accessibility inside the educational institutions
now, the approached problems are more complex and more sensitive. Such a
problem is the observance of the children’s rights with special needs in the psyc-
ho-emotional spectrum and those with sensory problems of sight and hearing.
Due to the specific features of development, these children need specific atten-
tion and care, requiring the permanent assistance of the supportive teacher.

Following the monitoring process, the following aspects were identified:

e The number of supportive teachers in educational institutions is insufficient;

e The overestimated norm of the number of children with special educatio-
nal needs established for a supportive teacher;

e The assistance provided to children with special educational needs from
the psycho-emotional spectrum does not correspond to the specific needs
of each child, nor to the group - from a methodological point of view;

e The staff involved in the educational process do not have knowledge and
skills of communication and relationships with these children, but also ski-
lIs to improve crisis situations of children with special educational needs;

¢7 https:/www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx
%8 http:/ombudsman.md/avocatul-copilului/rapoarte/
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e Stigmatization by children without special educational requirements and
their parents;

e As a consequence, the small number of students who continue their stu-
dies in specialized or higher institutions.

The Children’s Ombudsman mentions that at present, the process of educational
inclusion of children with special educational needs is a formal one that does not
correspond to international quality standards. National authorities have not ta-
ken a holistic approach focused on the best interests of the child, but have relied
more on the economic efficiency of budget expenditures in the budget sector. In
this context, the People’s Advocate for Children’s Rights urges the public autho-
rities to review the standards stipulated by General Comment no. 16 and 19 of
the UN Committee®’ on the Rights of the Child in order to form the public budget
focused on the best interests of the child.

At the end of the above, and in the context of the fact that the central and
local public authorities failed to implement the recommendations stipulated in
the Reports on the observance of children’s rights in previous years, the Peo-
ple’s Advocate for Children’s Rights reviews the relevant and current previously
addressed issues:

e Providing educational institutions with sanitary blocks inside educational
institutions, properly equipped with hygienic products;
e Centralized provision of quality drinking water education institutions;

e Ensuring the quality transport for the movement of children to the district
educational institutions;

e Centralized provision of qualitative food for children in primary and secon-
dary school;

e Ensuring the proper functioning of medical offices in educational instituti-
ons, strengthening the professional skills of medical staff and the transfer
of medical functions under the Ministry of Health, Labour and Social Pro-
tection;

e Strengthening the teacher-student, teacher-parent collaboration process;

e Arrangement of playgrounds for children according to quality standards
and protection of life and health.

% https:/tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.
aspx?Lang=en&TreatylD=5&DocTypelD=11
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The People’s Advocate for Children’s Rights submitts the following
RECOMMENDATIONS to the Ministry of Education, Culture and Research:

= Development and promotion, at national level, of strategies for pre-
venting and combating school violence in general, and bullying in par-
ticular, as well as the clear delimitation of these notions in normative
acts;

= Increasing the effectiveness of educational and training programs for
violence prevention, dedicated to teachers of parents and students;

= Inclusion in the programs of initial and continuous training of teachers
of the modules on addressing violence according to the particularities of
the child’s age and conflict and bullying resolution;

= Adoption of the regulatory framework of the profession of psychologist,
of the school psychological service, of the quality standards for the psyc-
hological assistance, within the educational institutions and the provi-
sion of all educational institutions, including those of early education,
with psychologists;

= Adaptation to the international standards in the field of the educational
curriculum from the subjects related to children’s rights;

= Supplementing the number of supportive teachers so that for each
student with special needs to be assigned a support teacher, with the
appropriate skills and knowledge;

= Inclusion in the school curriculum of the subject National Institution of
Children’s Rights People’s Advocate for Children’s Rights (Ombudsman);

= Strengthening the process of educational inclusion of children with spe-
cial educational needs with problems in the psycho-emotional and sen-
sory spectrum.
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RIGHT TO WORK

Enshrined in Article 32 of the UN Convention on the Rights of the Child, the
right to work provides for the obligation of the State to protect children from
employment in work that endangers their health, education or development, to
set minimum ages for employment and to regulate the conditions of employ-
ment. At national level, the protection of the right to work is ensured through the
provisions of Art. 43 of the Constitution of the Republic of Moldova, the Labour
Code and Article 11 of Law no. 338 of December 15, 1994 on children’s rights.

As the children’s representative before the public authorities, the People’s Advo-
cate for Children’s Rights asked the children about how they perceive the reali-
zation of the right to work and further presents some of the children’s opinions
on the subject:

e | would like to be able to combine school with work;
e | worked for 2 months, this summer and they didn’t pay me any money;
e The working conditions to which | was exposed were very difficult;

e My employer did not want us to sign an employment contract and | worked
illegally.

The Children's Ombudsman mentions that the public authorities have failed to
rectify the situation in the field of respect for the child’s right to work, on the
contrary, following the monitoring in the reported year, there is a worsening of
the situation in the field.

Thus, the Republic of Moldova remains overdue in this regard in the context of
non-implementation of the Recommendations of the UN Committee on the Ri-
ghts of the Child. Likewise, the Children’s Ombudsman’s Recommendations on
Ensuring the Child’s Right to Work were not implemented.

In her conclusions, the Children’s Ombudsman notes the lack of an effective
mechanism for monitoring compliance with child labour law. Amendments to na-
tional legislation in the field of occupational safety and entrepreneurial activity
do not have an approach based on human/child rights and this fact has gene-
rated situations of violation of human/child rights. Ambiguous legislation is the
cause of misinterpretations of the control powers of public authorities, which
pass the responsibility from one institution to another, in order not to assume
assigned responsibilities.

That situation can be proved in the light of the case examined by the People’s
Advocate for Children’s Rights during this period, in which several systemic pro-
blems related to the protection of the child employed were found.

Thus, in accordance with the provisions of Art. 32 and Art. 3 of the UN Conven-
tion on the Rights of the Child (in force for the Republic of Moldova of February
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25,1995), Art. 1, par. (3) and Art. 11, letter i), the Children’s Ombudsman ordered
the monitoring of the observance of the right to work of a group of children em-
ployed by the economic agent ,Aqua Magic” (Sociteni village, laloveni district),
where children were employed as lifeguards, a dangerous activity for the child’s

life. The examination of the case was initiated on the basis of allegations made
on the Child’s Phone.

The children complained about the working conditions:

a) they were forced to work 10 hours a day, the work schedule being betwe-
en 08.00-20.00;

b) they had to stand all day (they did not have chairs available);

c) they worked under the direct rays of the sun, without umbrellas, at tempe-
ratures of 36°C in the shade, and if they requested their installation they
are refused on the grounds that they are defective and the purchase of
new umbrellas would cost a lot - EUR 100;

d) there is no special place for dining or refrigerating food taken from home;

e) the children were not provided with drinking water that corresponds to the
sanitary-epidemiological norms

f) the children were frequently sanctioned without being informed of this
fact and without knowing the basis;

g) the tasks assigned to the children exceeded their attributions and did not
correspond to their age and development;

h) the children were not equipped with protective equipment;

[) the employers did not provide the children with a professional training of
salamamar and first aid;

7) the administration had an offensive attitude towards children, encouraging
this fact to the other employees as well;

i) when hiring the children, their tasks/duties were not clearly explained to
them, nor were they notified by signature, nor were job descriptions or
other instructions, regulations, indications that were to be followed in daily
activity;

k) the transportation of the children was not ensured after the end of the
working day, at 20.00, when the public transport was no longer running.
The children had to travel by occasional transport, without any guarantees
of safety and protection.

Also, the strict record of the days and hours worked was not intentionally kept,
reason for which the workload and the contribution for the submitted work were
diminished.
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During the on-site visit, carried out by the representatives of the People’'s Ad-
vocate Office, the administrator of the economic agent abusively and contrary
to the legislation in force (Law no. 52 of April 3, 2014 Art. 11, letter i) and Art.
320 of the Contravention Code) prohibited the access to the territory of the
managed economic unit. Access restrictions were determined by an attempt
to conceal violations and deviations from the legal rules on the employment
of children. The next day, the employees of the People’s Advocate Office had
access to the company'’s territory, but they could no longer verify the veracity
of the information, because it was visibly clear that some actions/measures
were taken to improve working conditions, a fact confirmed by the children
themselves.

The children reported that they were prevented from talking to the representa-
tives of the People’'s Advocate for Children’s Rights and that umbrellas, chairs,
drinking water appeared while access to the territory was restricted to the office
employees. At the same time, the children were created conditions to store food
and were assigned space to eat, but all this was soon removed again.

Assessing the situation following on-the-spot monitoring visits and after analy-
zing the requested documents, the People’s Advocate for Children’s Rights finds
a number of deviations from international and national standards in the field of
child rights protection.

Children are a specific and vulnerable group that will benefit from special pro-
tection as required by international labour and child protection standards. Mo-
reover, according to the provisions in the field of labour law, the employee is
considered a vulnerable person to the employer, so the obligation to prove
the facts falls on the employer. The lack of education and information of the
employed child is in contradiction with the provisions of the UN Convention
on the Rights of the Child, which stipulates that the information provided to
the child should be presented in a manner as child-friendly as possible so that
he/she can understand and use it in situations of need. Following the above,
the Children’s Ombudsman concludes that it is the responsibility of the aqua
park administrator to prove the facts and cannot be attributed to the employed
children.

In the process of examining the case, the People’s Advocate for Children’s Rights
requested the intervention of public line authorities, but which gave formal an-
swers, with delegation of powers:

e In response to letter no. 12-9/56 of June 12, 2019 with the request to
carry out a control of the economic agent concerned, the State Labour
Inspectorate sent us the message no. 863 of July 3, 2019 regarding the
decline of competence based on Art. 23* of Law no. 186-XVI of July 10,
2008 on Occupational Health and Safety and the impossibility of carrying
out unannounced controls based on Art. 14 and 19 of Law no. 131-XIX of
June 8, 2012 on state control over entrepreneurial activity.
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e Another public institution - the National Agency for Public Health respon-

ded to our letter no. 06-3/21, of July 22, 2019 regarding the request for
the contest by the message (no. 01-20/1-3434 of July 31, 2019) about
the redirection of the petition to the Agency for Consumer Protection
and Market Surveillance. Subsequently, no response was received from
ACPMS.

Another public institution also redirected our request, without following
our approach of verifying the signals of payment of the real wage in enve-
lope and of economic exploitation of the children. The State Fiscal Service,
in answer no. 26-10/3-06-10742 of August 13, 2019, informed us about
the redirection of the request to the State Labour Inspectorate.

The State Labour Inspectorate informed us about the preparation of the
report on remedying the violations detected for 10 days. This response
was not a credible one because the deviations were not exemplified, but
also because by controls that are not unexpected, the critical situation can-
not be objectively established.

Following the state of affairs and the answers received from the competent
authorities, the People’s Advocate for Children’s Rights analyzed the national le-
gal norms relevant to the case in order to establish their compliance with internatio-
nal standards:
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The Constitution of the Republic of Moldova: Art. 43, par. (2) “All em-
ployees shall have the right to social protection of labour. The measures
of protection shall bear upon labour safety and hygiene, working condi-
tions for women and young people, introduction of a minimum wage per
economy, weekly rest and annual paid leave, as well as difficult working
conditions and other specific situations.”;

The Labour Code: Chap. lll ,Work of persons aged up to 18 years”, Art.
253-257;

The Law no. 140 of May 10, 2001 on State Labour Inspectorate - Art. 4,
par. (1), letters a), c) and f) par. (2), letter b), Art. 8 par. (1), letter a) ,In the
exercise of his function, the labour inspector empowered to carry out state
control in the field of labour relations, upon submission of the service card,
is entitled to enter freely, at any time of day or night, without prior notice
to the employer, in the workplace, in the service and production rooms
"and Art. 112, par. (2) ,The unannounced inspection may also be carried
out on the initiative of the labour inspector, without the control order,
and the inspector shall immediately inform one of the persons referred to
in par. 1 thereof”;

The Law no. 186 of July 10, 2008 on Occupational Health and Safety, -
Art. 231, par. (2) ,The coordination at national level and the monitoring of
the state control of the observance of the legislation on safety and health
at work carried out by the labour inspectors within the competent autho-
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rities in the field of occupational safety control are exercised by the State
Labour Inspectorate”;

e The Law no. 131 of June 8, 2012 on state control of entrepreneurial ac-
tivity - Art. 1, par. (6) ,For the control performed based on Law no. 50 of
March 28, 2013 on official controls to verify compliance with feed and
food law and animal health and welfare rules, as well as on compliance with
occupational safety and employment legislation, the provisions of Art. 18
par. (1) of this law”,

International standards in the field of child’s rights protection on the segment
of the child’s right to work:

e UN Convention on the Rights of the Child (in force for the Republic of Mol-
dova of February 25, 1993), Art. 3 and Art. 32 - /In all actions concerning
children, whether undertaken by public or private social welfare instituti-
ons, courts of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration. The State recognize
the right of the child to be protected from economic exploitation and from
performing any work that is likely to be hazardous or to interfere with the
child’s education, or to be harmful to the child’s health or physical, mental,
spiritual, moral or social development”;

e The Convention no. 138 of the International Labour Organization on the
Minimum Age for Employment (in force for the Republic of Moldova since
September 21, 1999), which stipulates the minimum age for employment
of children;

e The Convention no. 182 of the International Labour Organization con-
cerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour, which in Art. 3, letter d) provides that ,For
the purposes of this Convention, the expression the worst forms of child
labour includes: work which, by its nature or the circumstances in which it
is carried out, is likely to harm the health, safety or morals of children”.

Thus, the order to attract children to work during the heat wave (temperature
above 30°C), without providing shelter from direct sunlight, without having con-
ditions to store food during the day and without proper training of employees
(lifeguards) on life safety techniques and first aid are, in the opinion of the Peo-
ple’s Advocate for Children’s Rights, a serious form of child labour.

In the opinion of the People’s Advocate for Children’s Rights, the child should
be provided with access to the labour market, but in compliance with national
and international norms and standards. Any work (economic or household) that
a child performs must be without potential risk or likely to compromise edu-
cation, harm health or physical, mental, spiritual, moral or social development.

The People’s Advocate for Children’s Rights mentions that, given the seriousness
of the problems identified, this case remains under examination in 2020.
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The Children’s Ombudsman concludes that the national legislation largely corres-
ponds to international standards for the protection of the rights of the child on
the segment of ensuring the child’s right to work. At the same time, it is imperati-
ve to mention that the authorities formally fulfill their duties of monitoring the
observance of international and national standards in the field of protection of
children’s rights at work, always arguing with the imperfection of the legislation.
Consequently, effective protection of employed children is not ensured.

In the context of this situation, the People’s Advocate for Children’s Rights
submitts the following RECOMMENDATIONS:

= Amending the legislation in the field of the right to work through the
approach based on the rights of the child, taking into account his/her
best interests;

= Ensuring the legal powers of the State Labour Inspectorate with attribu-
tions for monitoring the observance of the rights of the child employed,
by carrying out unannounced controls at the economic agents;

= Establishing a single database on the record of children employed (this
would facilitate the monitoring of respect for the rights of the child em-
ployed);

= Ensuring the training of employers, economic agents regarding children’s
rights and the facilities they have, as subjects of labour;

= Carrying out campaigns on protection against child labour;

= Developing the legal framework on the provision of facilities for econo-
mic agents that provide jobs for children and comply with labour legisla-
tion regarding minor employees.
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OBSERVANCE OF CHILDREN'’S RIGHTS
IN THE TRANSNISTRIAN REGION

The observance of children’s rights in the region not controlled by the Moldovan
authorities is a dilemma for national public authorities, including the National
Human Rights Institution. Thus, as a National Human/Child Rights Institution,
the People’s Advocate for Children’s Rights has constantly monitored, since the
beginning of her term of office (year 2016) the observance of children’s rights on
the left bank of the Dniester.

The Children’s Ombudsman notes that the constitutional authorities continue to
fail to provide effective protection to children in the Transnistrian region. Thus,
at present there is no truthful systematized information on the observance of
children’s rights in that region.

The Children’s Ombudsman recommends that central and local public authorities
strengthen the measures taken to ensure that the rights of the child are respec-
ted in the territory concerned. The Children’'s Ombudsman argues that the ne-
glect of this category of citizens leads to a destabilization of the overall situation
in the field of human rights protection. The State must also be ready to answer
for the consequences of continuing to neglect the issue of respect for the rights
of children on the left bank of the Dniester.

In this chapter, the People’s Advocate for Children’s Rights will submit only a part
of the rights that she considers most affected and on which she recommends the
urgent recovery of the situation.

The protection of children left without parental care and children placed in residen-
tial institutions is an issue that needs to be urgently included on the agenda of
politicians and the negotiating group on the Transnistrian segment. According
to the information received from the authorities in the region, the number of
children left without parental care and children placed in residential institutions
reaches 545 children, but the information provided by non-governmental orga-
nizations working in this field in Transnistria indicates the figure of over 1500
of placed children. In these circumstances, the Children’s Ombudsman gives an
opinion on the need to examine and monitor the conditions of placement of
these children and the quality of the services provided to the children during
the placement. The Children’s Ombudsman also urges the authorities to initiate
a constructive dialogue with the associative sector in the Transnistrian territory,
which can provide methodological and practical assistance for the recovery of
the situation in the field.

Another problematic aspect submitted by the People’s Advocate for Children’s
Rights is the juvenile justice system and the system of execution of sentences with
deprivation of liberty by children. The Children’'s Ombudsman mentions that the
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situation in this regard is quite alarming and poses a risk to the life, health and
development of the child, thus being a ground for violation of the UN Conven-
tion on the Rights of the Child. According to the information received from the
NGO:s in the territory, it is revealed that the children are subjected to inhuman
and degrading treatment in detention institutions, they are not provided with
procedural guarantees in criminal proceedings and in judicial examination, they
are detained in precarious conditions for their life and health etc. Under these
conditions, the People’s Advocate for Children’s Rights calls on national govern-
mental authorities and international observers to intervene with concrete acti-
ons in order to guarantee the observance of the children’s rights who are in contact/
conflict with the law.

Another issue examined by the People’s Advocate for Children’s Rights is en-
suring the child’s right to a name and citizenship for children in the Transnistrian
region. The Children’s Ombudsman notes that national authorities do not fully
ensure the implementation of the provisions of the UN Convention on the Ri-
ghts of the Child in the area of compulsory guarantee of the right to a name and
citizenship for all children within the State party. Following the presentation of the
Thematic Report ,Respect for children’s rights to a name and citizenship’”, prepa-
red by the People’s Advocate for Children’s Rights, several legislative and prac-
tical gaps were presented that hindered the process of documenting children in
Moldova. However, the Children’s Ombudsman notes with regret that even after
the three-year deadline for the submission of the thematic report, no essential
changes have been made. Recent amendments to the legislation on civil status
documents do not regulate all situations and categories of children for documen-
tation with civil status documents of the Republic of Moldova, including children
left without parental care and placed in residential institutions on the left bank
of the Dniester.

Ensuring the right to education in the mother tongue is another issue addressed
by the People’s Advocate for Children’s Rights, on the segment of respecting the
rights of the child in the Transnistrian region. Although the situation of schools
teaching in Romanian and ensuring the observance of children’s right to study
in their mother tongue has been the subject of several working sessions, there
is also a decision of the European Court of Human Rights on this subject, howe-
ver, the problem still has no final positive solution. Romanian-language educati-
onal institutions continue to face impediments in their activity from the de facto
authorities in the Transnistrian region, and the constitutional authorities fail to
provide them with effective protection for constant activity. Children are put in
the situation of learning in buildings that were not initially predestined for the
development of the educational process and cannot meet all the requirements of
the educational process. Thus, in most institutions children can not attend phy-
sical education and sports classes, because they do not have space, classrooms

70 http:/ombudsman.md/wp-content/uploads/2018/10/studiul_documentarea_0.pdf
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are redesigned from former offices that do not allow the simultaneous finding of
more than 10 people, while the number of students in a class exceeds the figure
of 20, the sanitary and drinking water insurance conditions are not fully insured,
this representing a risk for the life and health of children. The problem of provi-
ding textbooks and literature in Romanian also persists. The students informed
the Children’'s Ombudsman that there was no bookstore on Transnistrian terri-
tory where literature in Romanian could be purchased.

In the context of the analyzed aspects, the People’s Advocate for Children’s Rights
describes as unsatisfactory the State’s actions in ensuring the observance of chil-
dren’s rights on the left bank of the Dniester and asks government authorities to
identify solutions to remedy the situation, facilitate access to monitor the rights of
children in residential institutions.
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THE ACTIVITY OF PROMOTING
CHILDREN'’S RIGHTS

The activity of promoting children’s rights carried out by the Children’s Ombu-
dsman Maia Banarescu in 2019 included a series of information activities, orga-
nized by the Department for Children’s Rights of the People's Advocate’s Office,
meetings and discussions with children, in the context of various occasions re-
lated to children’s rights, meetings with specialists and representatives of public
authorities, of non-governmental organizations.

During the year, the Children’s Ombudsman Maia Banarescu enjoyed the support
of the UNICEF Representative in the Republic of Moldova in organizing and
carrying out activities, editing informative and promotional materials.

One of the priorities of the activity of the People’s Advocate for Children's Ri-
ghts Maia Banarescu is the dialogue with children. For the Children’s Ombuds-
man, meetings with children and direct dialogue are activities that underpin the
principle of consulting children’s views. At such informal discussions, children can
communicate directly, without unnecessary barriers to the People’s Advocate for
Children’s Rights their views on how their rights are observed. In this context, the
Children’s Ombudsman visited several educational institutions, specialized centers,
other institutions, where she met with children and discussed with them. During
the discussions, the People’s Advocate for Children’s Rights Maia Banarescu, in
addition to informing about children’s rights, sought to consult children’s opinions
on various topics: how children’s rights are observed, if they are violated, what do
children think about the phenomenon of violence, do children know how to deal
with this phenomenon, the opportunities and dangers of the Internet for children,
the inclusion of children with disabilities in the school environment etc.

Several issues formed the basis of discussions with children in 2019: children’s
rights — which ones are they, how do they work in defense of the child and the
mechanisms for achieving and defending children’s rights; the activity of the Pe-
ople’s Advocate for Children’s Rights; how the Child’s Trust Phone works. An im-
portant topic for discussions with children was violence against children, the phe-
nomenon of violence in school and society and its prevention. Internet and child
safety in the online environment, the children’s right to education, health, life, sur-
vival and security were other topics addressed at meetings with children, usually in
the form of a direct and open dialogue of the Children’s Ombudsman with children.

During the year, the People’s Advocate for Children’s Rights Maia Banarescu
visited about 30 educational institutions, where she talked with about 1000
children: The Theoretical High School ,Orizont”, Ciocana branch, the Technical
Creation Center for Children and Adolescents ,Politehnic” in Chisinau, the High
School in Dezghigea village, Comrat district, the Gymnasium in Izbiste village,
Criuleni district, the Theoretical High School “Nicolae Balcescu” in Ciorescu com-
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mune, the Gymnasium Pistruieni in Telenesti district, the High School “Ciprian
Porumbescu” in Chisinau, the High school in Fetesti village, Edinet district. The
Theoretical High School “Alexandru cel Bun” in Bender, the Theoretical High Sc-
hool “Hyperion” and the Primary School no.12 “Anatolie Popovici” in Chisinau.
The Theoretical High School with Arts Profile “Mihail Berezovschi”, the Theo-
retical High School “Vasile Alecsandri” in Ungheni, the Theoretical High School
“lon Creanga” and the Theoretical High School “Mihai Viteazul” in Chisinau, the
High School “Emil Nicula” in Mereni etc. Taking advantage of the presence within
the educational institution, the Children’s Ombudsman also discussed with the
pedagogues, thus about 60 teachers participated in the meetings with the peda-
gogues. During the educational institutions visited, the Children’s Ombudsman
sent to the institutions the information panel ,the People’s Advocate for Chil-
dren’s Rights”. The topics addressed at the meetings with children were related
to the activity of the People’s Advocate for Children’s Rights, the role of student
councils in defending children’s rights, preventing violence in schools, the dan-
gers of the Internet for children.

At each meeting, the children’s opinion on the topics addressed was consulted.
To a large extent, the views of children consulted at such meetings, expressed
in informal terms, have been a valuable source of information for the Children’s
Ombudsman, a useful information base for reaching conclusions on the human
rights situation and an impetus for action. In this context, it is necessary to men-
tion that the age of the children with whom the Ombudsman met, involved the
whole school spectrum: from primary school students to graduates.

The consultation of children’s opinion in a discussion on preventing violence again-
st children and among children, promoting children’s activism, their initiative was
the objective of two special events organized by the People’s Advocate Office on
September 14 in Comrat and September 21, 2019 in Balti. Both events were atten-
ded by high school students from the southern and northern parts of the country.

The People’s Advocate for Children’s Rights also met with young people from the
Faculty of Law of the State University of Moldova; from the University of Politi-
cal and Economic Studies ,Constantin Stere” and from the Pedagogical College
LAlexei Mateevici”, the Institute of International Relations of Moldova. During
the lessons, the participants were informed about the Ombudsman’s institution
in the Republic of Moldova, the status and responsibilities of the Children’s Om-
budsman under the mission of monitoring the observance of children’s rights and
freedoms and the implementation at national level by central and local public
authorities by official persons at all levels of the provisions of the UN Convention
on the Rights of the Child.

Another target audience in the activity of promoting children’s rights for the Pe-
ople’s Advocate for Children’s Rights is the professionals who work with children
and the family: pedagogues, social workers, representatives of public authorities
of different levels. At the meetings with professionals in 2019, the Children’s Om-
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budsman and the team of the Children’s Rights Directorate of the PAO addres-
sed current issues that have emerged from practice or that have resonated with
society: domestic violence and its prevention, parental responsibility, the role of
professionals in ensuring the observance of children’s rights, the children’s right
to a family, the mechanisms to support children at risk. The People’s Advocate
for Children’s Rights spoke with about 300 professionals in the field: pedagogues
from Pistruieni, Mereni, Fetesti, specialists in the field of social assistance from
Anenii Noi district, from ATU Gagauzia, from Chisinau.

The Children’s Ombudsman took part in various activities organized by local pu-
blic authorities and non-governmental organizations in the field: the flashmob
in the capital with children, parents and educators of municipal social services
for children with disabilities, the meeting with parents of children with autism,
organized by Chisinau City Hall.

On June 1, 2019, the People’s Advocate for Children’s Rights protection, Maia
Banarescu in the Public Garden ,Stefan cel Mare” in Chisinau, on International
Children’s Day, organized the traditional raffle dedicated to children entitled
»,Know your rights”, aimed at promoting the children’s rights, but also informing
them about their rights and responsibilities.

In 2019 as well, the People’s Advocate for Children’s Rights, Maia Banarescu,
was concerned about the issue of street children, for this purpose she organi-
zed a meeting with decision makers and representatives of non-governmental
organizations. Within the meeting, the results of the actions undertaken during
2016-2019 were discussed. The Children’s Ombudsman appreciated the posi-
tive changes that have taken place in the system of protection of the children’s
rights in the field of protection of children at risk or crisis, such as children on
the streets, referring to the adoption/modification of the regulatory framework,
improvement cooperation between the actors of the intersectoral mechanism in
Chisinau (the locality where most of the children in this category are located), the
opening of the Day Center for Homeless Children in Chisinau, the elaboration of
the thematic study by the NGO “Terre des Hommes” etc.

In this context, it is necessary to mention the Press Club with the theme of pre-
venting the exploitation of child labour, in which 20 journalists have participated.
The purpose of these discussions was to inform about children’s rights, about the
mechanisms for defending children’s rights and to promote children’s rights both
among professionals and in society as a whole.

An important direction in promoting children’s rights is training, in 2019 the head
of CRD Tamara Tentiuc carried out 9 training activities for employees of the pe-
nitentiary system with the theme of observing children’s rights in deprivation of
liberty, a total of 224 NPA staff were trained within 11 training activities, which
were prepared and carried out in accordance with the methodology developed
within the PAO.
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In 2019, the People’s Advocate for Children’s Rights Maia Banarescu participated
in a series of international events in the field of children’s rights. On 16-17 May
16-17, the Children’s Ombudsman attended the International Conference ,Mul-
ti-sectorial cooperation to prevent and combat online child sexual exploitation and
abuse” in Strasbourg. At the conference were discussed several topics on the
identification of child victims of sexual abuse and exploitation through the Inter-
net, the prompt interventions of the actors of the intersectoral mechanism and
the assistance provided to child victims.

The People’s Advocate for Children’s Rights, Maia Banarescu, participated in the
Annual conference of the European Network of Ombudsmen for Children (ENOC), whi-
ch took place in Belfast, Northern Ireland, on September 25-27. The conference
was attended by members of ENOC and the European Network of Young Advisors
(ENYA), lawyers specializing in children’s rights, representatives of the Council of
Europe, the governments of the Member States of the European Union, and NGOs.

On November 26-27, 2019, the People’s Advocate for Children’s Rights, Maia
Banarescu, participated in the International Conference ,Protection of children’s ri-
ghts during the armed conflict”, which took place in Kiev. The conference was held
at the initiative of the Ombudsman of Ukraine on the occasion of the 30th anni-
versary of the UN Convention on the Rights of the Child, with the participation
of children who have become direct witnesses to the armed conflict in Ukraine.

The editing and distribution of information materials on children’s rights in 2020
traditionally included a series of works edited with the financial contribution of
UNCEF: Report on the observance of children’s rights in the Republic of Moldova
in 2018, UN Convention on the Rights of the Child, Recommendations (concluding
remarks) of the UN Committee on the Rights of the Child issued during the exami-
nation of the fourth and fifth combined periodic reports (in Russian and Romanian).

The leaflet ,Who is the People’s Advocate for Children’s Rights” was also pub-
lished in six languages: Romanian, Ukrainian, Bulgarian, Romani, Russian and Ga-
gauz, the leaflet ,Pupils’ Council” and the children’s leaflet ,Who is the People’s
Advocate for Children’s Rights”.

In addition to organizing press clubs, the People’s Advocate for Children’s Rights
and CRD employees ensured continuous communication with the press on to-
pics related to the observance of children’s rights in the Republic of Moldova by
organizing briefings, interviews and comments on resonance cases, expressing
the opinion on various discussions on children’s rights, participation in televisi-
on and radio programs, so out of the total number of approximately 200 media
appearances were recorded 33 participations of the Children’s Ombudsman in
television and radio programs.

In 2019, the People’s Advocate for Children’s Rights prepared two thematic re-
ports: ,Monitoring the observance of the children’s rights left without parental
protection” and ,Assessing the observance of the children’s rights in state custo-
dy in connection with criminal prosecution or execution of punishment.”
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STATISTICAL DATA

ON THE EXAMINATION OF APPLICATIONS AND ADDRESSES
TO THE PEOPLE’S ADVOCATE FOR CHILDREN'’S RIGHTS

In 2019, the People’s Advocate for Children’s Rights received 129 applications,
there is a decrease in the number of addresses compared to previous years:

Applications

174
147
129
95 I I

Year 2016 Year 2017 Year 2018 Year 2019

Of the total number of applications, 62 met the eligibility requirements and were
accepted for examination. In respect of 64 applications, decisions were issued
to refund the application without examination, explaining to the petitioners the
procedure they are entitled to use to defend their rights and freedoms. 3 appli-
cations were submitted for examination to the competent bodies.

At the same time, 13 applications met the conditions to be examined directly
within the Children’s Rights Directorate. Thus, out of a total of 13 applications,
thematic casuistry refer to the following rights guaranteed by the UN Conven-
tion on the Rights of the Child: domestic violence, violence by the educator,
school violence, parental neglect, sexual abuse, exploitation of the child through
work, precarious conditions at the child’s workplace, children taken from the
family by the guardianship authorities, children taken by one parent from the
other’s domicile contrary to the court’s decision.

The following aspects of the violation of the children’s rights have been identified:

The right to private property. In the attention of the People’s Advocate for Chil-
dren’s Rights was the case covered in the media by a family, forcibly evacuated
from the apartment by the bailiff. The parents who invoked disagreement with
the actions of the bailiffs who were managing the enforcement documents on
this case, addressed to the People’s Advocate Office, the auction procedure and
the procedure of forced eviction of them and their children from the apartment
sold following the auction. The situation created indirectly led to the loss of hou-
sing for the family’s children, putting the family in a particularly critical situation.
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However, the loss of a home is one of the most serious violations of the right to
respect for the home of minors in this case.

The Children’s Ombudsman urgently notified the competent authorities at that
time, and subsequently submitted a conclusion in the trial, in order to respect
the best interests of the child: the right to private property and its protection is
a fundamental right of every citizen of the Republic of Moldova, and the state
has the obligation to take all necessary measures in order to comply with it. It is
important that bailiffs, in the process of enforcing judgments, take into account
the best interests of children, in order to avoid violating their rights.

A thorough and complex investigation of this case is important from the per-
spective of observing the best interests of the children.

The right to a family or the right of children not to be separated from their parents.
Invoked in the application of S. the disagreement with the actions of the autho-
rities to place the minor children in the Center for Placement and Rehabilitation
for Early Childhood Children.

In this case, visits took place, meetings with the authorities involved, in order to
restore the rights of minors and respect the right to family. The Children’s Om-
budsman is due to present a conclusion in court on this case.

Children without parental care are the most vulnerable group of children and
require increased attention from the authorities, or the state must ensure that
the child protection system complies with international standards. The reasons
why children are deprived of parental care are various (emigrated parents, detai-
ned parents, divorced parents, deceased parents, abandoned children, unaccom-
panied immigrant children, children on the streets etc.).

At the same time, in terms of the child’s right to family, the issue that was current
in 2019 is the establishment of the schedule of meetings in case of parental di-
vorce and the establishment of the child’s domicile with one of the parents. The
problem of the lack of a unified practice in establishing meeting schedules by the
guardianship authorities persists, their actions being segmented and not provi-
ding a complete solution to the problem.

The right to social assistance and protection. B.O. addressed an application to the
People’s Advocate Office that invoked disagreement with the actions of the lo-
cal guardianship authority, which refused to hire her as a professional parental
assistant, although in 2015 she was assessed and trained as an applicant for the
position of professional parental assistant. Thus, B.O. could not benefit from the
allowances provided by law. The Children’s Ombudsman recommended that the
guardianship authority intervene in this case in order to take the necessary mea-
sures, taking into account the best interests of the child.

The right to education/training. Monitoring the observance of the child’s right to
education was invoked in people’s addresses during 2019 as well.
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The Children’s Ombudsman was notified by the administration of a high school
on the grounds of violating a pupil’s right to education through the actions of
her mother, who, according to the teachers, did not allow her daughter to attend
school. From the attached materials it results that previously the bodies authori-
zed to intervene in solving this case were notified, but, even for the 2019-2020
academic year, the pupil did not show up at school. The high school administra-
tion previously sent an approach to the Police Inspectorate of Rascani sector,
requesting to take measures in solving this case and to bring to justice the legal
representative of the pupil, which violates the fundamental right to education.
This case elucidated the lack of multisectorial cooperation of the public bodies
empowered with functions of ensuring the observance of child’s rights (police,
educational institution, guardianship authority).

The widely publicized case in a high school was also in the attention of the Peo-
ple’s Advocate for Children’s Rights. The Children’s Ombudsman was also noti-
fied by a group of parents who reported on a number of obstacles in the deve-
lopment of the children’s educational process. It should be mentioned that the
right to education is guaranteed by art. 28 of the UN Convention on the Rights of
the Child and art. 17, par. 2 of the European Social Charter. In the opinion of the
Children’s Ombudsman, through the conflict situation created between the ma-
nagerial staff of the educational institution, an interference is committed in the
realization of the child’s right to education on the accessibility segment. Thus,
the responsible authorities - the Ministry of Education, Culture and Research
and General Directorate for Education, Youth and Sports of Chisinau municipa-
lity must intervene effectively to resolve the conflict and ensure the guarantee
of the child’s right to education.

It should be noted that states have an obligation to clarify the best interests of all
children, including those in vulnerable situations, or the situation created results
in the limitation of the right to education of pupils in that institution.

The Children’s Ombudsman warns that the obligation to ensure the right to edu-
cation is imperative for the state that has acceded to the UN Convention on the
Rights of the Child and is committed to complying with its provisions.

At that stage, the competent authorities resolved the case through mediation
between the parties, and the Children’s Ombudsman will continue to monitor
the situation.

The right to education of children with special needs. The People’s Advocate for
Children’s Rights protection examined the application submitted by ZV., who
invoked her daughter’s limited access to the educational process, as she was
diagnosed with Down syndrome. Due to the lack of qualified specialists in the
school, the child’s mother requested training at home. Following the intervention
of the Children’s Ombudsman, the application was granted.
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Other applications:

Violated right: The right to conscience and religion, subject to appropriate guidance
of parents and national laws, from the DSAFP in Drochia, because it authorized
the placement of children in the family of Mr. S.B. who has a religious confession
different from that of the C. family and did not request the mother’s consent for
placement in this family.

Following the intervention of PACR and the submission of the opinion with re-
commendations, the mother agreed that the children should continue to be pla-
ced in this family, having the right to visit whenever she wants and to visit them
at home with the DSAFP agreement.

The addressee requested to intervene in the situation of the minors C.A., C.M.
and C.V. placed in the service of the Family-type Children's Home, C.E., the chil-
dren’s grandmother, did not agree with the placement of the children in this fa-
mily, because the family is of a different religious confession than she wants for
her grandchildren.

Following the visit, studying the situation of children, living conditions, children’s
opinion, discussion with parents and educators; analysis of confirmatory docu-
ments and explanations of the representatives of the Directorate of Social As-
sistance and Family Protection in Drochia, the People’s Advocate for Children’s
Rights submitted on 12.07.2019 to the head of DSAFP in Drochia an Opini-
on under art. 24 of the Law on the People’s Advocate (Ombudsman) no. 52 of
03.04.2014.

On 14.08.2019, the DSAFP informed about the measures taken and the moni-
toring of the children’s situation further. At the same time, during the meeting of
the District Commission for Protection of the Child in Difficulty on 11.07.2019,
the decision on the planned placement of C. children in the FTCH was proposed
for review. Following examination of the placement, the Commission recommen-
ded that the placement be continued without change.

Monitoring the case described, following the request addressed to DSAFP in
Drochia, on September 30, 2019, the People’'s Advocate was informed that, in
order to ensure the best interests of the child, they intervened according to the
competence to defend the rights and protect the interests of the child: they as-
sessed the situation, discussed with the parent-educator and the children. It was
found that children live in a safe and healthy living environment, the parent-edu-
cator ensures the harmonious physical, mental and emotional development of
children, receive the necessary support, they are cared for, the family is created a
pleasant family atmosphere, they are given pay special attention, receive a heal-
thy diet, are involved in various activities, feel good, attend school, benefit from
all the conditions for development. At the time of requesting information, the
children were visiting their biological mother C.V. and grandmother C. E., domici-
led in Drochia, for a period of three days.
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Violated right: The child’s right to education, physical and mental security. During
the investigation of several addresses was discovered the non-registration of
conflict cases between pupils and teachers in the register of notifications of
cases of abuse, neglect, exploitation, child trafficking and compliance with the
provisions of Order No. 77 of 22.02.2013 on the procedure of institutional or-
ganization and the intervention of workers of educational institutions in cases of
abuse, neglect, exploitation, child trafficking and in Order no. 858 of August 23,
2013 on the Methodology for applying the Procedure for institutional organiza-
tion and intervention of employees of educational institutions in cases of abuse,
neglect, exploitation, child trafficking.

Due to the circumstances of the cases investigated by the People’s Advocate for
Children’s Rights, the beneficiaries invoke acts of domestic/family violence. At the
same time, they claim that the competent authorities do not provide the necessary
support and do not ensure the execution of protection measures by the aggressor.

The application of Z.A. reports that due to domestic violence against children Z.E.
and Z.L., the French authorities took her 2 children and placed them in a foster
home. In addition, Z. invokes that she addressed for help to the Diplomatic Mis-
sion of the Republic of Moldova in the French Republic, but she was refused,
currently the case is in the sights of PACR.

The application of C.V. invokes that following the application of domestic violence
against her and the minors C. C. and C. C. by her ex-husband C. R., the protection
ordinance was instituted in order to protect her and her children against the ag-
gressor. The applicant alleges that the local authorities do not supervise the enfor-
cement by C. R. of the protection measures established by the ordinance, and that
he frequently violates the protection ordinance (the case is being investigated).

The application of D.V. requests the intervention of the Children’s Ombudsman
with conclusions in the trial in order to defend the best interests of the child. In
fact, the applicant raises issues of domestic violence against her and her children
D. A. and D. A,, (the case is in the attention of PACR).

The application of the National Penitentiary Administration requests the contributi-
on of the People’s Advocate for Children’s Rights in order to solve the case of P.
In fact, NPA informs that the detainee P. |. manifests negligent, abusive behavior,
both verbally and physically towards the child P. N.

In examining the above cases, a breach of the rules was identified:

1. Art. 2 (2) of the UN Convention on the Rights of the Child, whereby States
Parties shall take all appropriate measures to ensure that the child is effec-
tively protected against any form of discrimination or sanctions based on
legal status, activities, the stated opinions or beliefs of his parents, legal
representatives or members of his family;

2. Art. 3 (2) of the UN Convention on the Rights of the Child, by which States
Parties undertake to provide the child with the protection and care neces-
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sary for his or her well-being, taking into account the rights and obligations
of his or her parents and guardians, of other persons legally responsible for
him or her, and shall take, to that end, all appropriate legislative and admi-
nistrative measures;

3. Art. 5 of the UN Convention on the Rights of the Child, whereby the Sta-
tes Parties shall respect the responsibility, the right and the obligation of
parents or, as the case may be, members of the extended family or of the
community, according to local custom, guardians or other persons under
the law responsible for the child, to give him or her, in a manner appro-
priate to the development of his or her abilities, the guidance and advice
appropriate to the exercise of the rights recognized in this Convention;

4. Art.7 (Authorities and institutions empowered with functions of preven-
ting and combating domestic violence) of Law no. 45 of 01.03.2007 on the
prevention and combating of domestic violence;

5. Art. 6 (The right to the inviolability of the person, to protection against
physical and mental violence), art.16 (The right to housing in the family)
and art.18 (Family liability for the child) of Law no. 338 of 15.12.1994 on
Child rights;

6. Art.78* of the Contravention Code of the Republic of Moldova.

Thus, based on the functional attributions delegated by Law no. 52 of 03.04.2014
on the People’s Advocate (Ombudsman), the People’s Advocate for Children’s Ri-
ghts, exercises her powers to ensure observance of the rights and freedoms of
the child and to achieve, at national level, to central and local public authorities,
by persons responsible for all levels of the provisions of the UN Convention on
the Rights of the Child.

At the same time, the Ombudsman considered it appropriate to apply art. 11 let-
ter k) of the above-mentioned law, according to which, the People’s Advocate for
Children’s Rights is entitled to request and receive from public authorities, from
persons with positions of responsibility at all levels the information, documents
and materials necessary for the exercise of duties, including official information
with limited accessibility and information attributed to state secrecy under the law.

During 2019, the following applications were also examined: In the application
addressed to PACR, a detainee invoked that her child is in the care of her mother,
and the latter does not receive the allowances provided by law for child care. Inves-
tigating the case, the facts described did not come true, the child’s grandmother
benefiting from all social benefits provided by law.

Also not confirmed were those invoked by another person, who reported that
she takes care of her children alone, because her husband is in detention and
does not receive childcare allowances.

In the following cases, the violation of certain rights of the child was found, as
follows:
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TV. invoked the violation of the child’s right not to be separated from his parents,
the non-observance of the meeting schedule and the inappropriate behavior of
the child’s mother. As a result of the investigation, the contest of DSAFP in Stra-
seni was requested, which confirmed about the unworthy behavior of the child’s
mother, the child being sent to the father for care and education, the case being
further monitored by DSAFP in Straseni.

The application of B.N. with the request to intervene in the reintegration of the
family, by returning his child, who is under the guardianship of the relatives.
Requesting the intervention of the Anenii Noi Prosecutor’s Office, Calfa Town
Hall, Anenii Noi PI, DSAFP in Anenii Noi, the local high school, as well as the per-
sonal application of the child (11 years old), it was found that the child categori-
cally refuses to live with the father expressing a desire to remain under the care
of relatives. We also established that the child’s guardians have filed a lawsuit
regarding the revocation of the child’s father’s parental rights, and the court will
decide on the case.

Another case with the finding of violation of the child’s right was notified by J.G.,
who invoked the fact that his child was forced to work on the school grounds,
whereby the child was subjected to harmful work. In this case, a recommendati-
on was sent to the Floresti Education Directorate, proposing some measures and
warning about the future non-admission of such cases.

A case of violation of the child’s right to alimony is the fact of non-payment by the
father. In the addresses to the General Prosecutor’s Office, the NAC, as well as
the Ministry of Justice, the Children’s Ombudsman requested the impetus of the
actions of the bailiff in order to obtain alimony for the child. The case is under
management.

A mother-detainee invoked the violation of the child’s right to maintain personal
relations and direct contacts with her, as she was in detention. Requesting the
involvement of the administration of Penitentiary no. 7, as well as from the te-
lephone conversations with DSAFP in Balti, it was found that the mother really
did not see her children for a long time, and the fathers categorically refuse to
maintain the children’s connection with the mother, because she is in detention
and the atmosphere and entourage in the penitentiary will negative influence on
children’s psyche. At the moment, other solutions are being taken and sought to
ensure the mother’s right to meetings with children.

In one case, the petitioner alleges violation of the child’s right to a fair trial, being
suspected of violating the law. Regarding the case, information was requested
from the Buiucani Prosecutor’s Office, the case is under examination.

Another petitioner alleges violation of the child’s right to life, survival and deve-
lopment, namely, mentions that together with the child they were subjected to
verbal and mental violence by the ex-husband. Also, the ex-husband does not pay
the child alimony. In order to clarify the situation, an application was sent to the
Rascani Police Inspectorate, the case is managed by the Children’s Ombudsman.
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Applications returned:

During 2019, they were returned without examination explaining the procedure
that they are entitled to use -18 applications, in which violations of children’s
rights were alleged.

As a result of the analysis of these applications, it was found that in 6 applicati-
ons the violation of the child’s right to have a family is invoked, namely reinte-
gration. A mother wants her child back from the foster home, to be in her care
and maintenance. As both the mother and the child are persons with disabilities,
whose health and physical abilities do not ensure a full reintegration of the child
into the family in appropriate conditions, the reintegration was not possible.

In 2 cases, the petitioners request PACR’s contribution when the child returns to
Ukraine, his domicile, according to the court decision, was established with the
father (who lives in Ukraine). The mother, through deception, crossed the state
border with the child and currently lives in Moldova.

A similar case with the state of Israel. The petitioner also requests the contri-
bution of PACR to the return of her child, the child being with grandparents in
Moldova, who refuse to return the mother’s child.

In another case, the child’s father requests the intervention of PACR for the re-
integration of the family. He and his child live in the Russian Federation, and
the mother, once crossing the border of Moldova, was banned from leaving the
Republic of Moldova.

Another father requests the contribution of PACR so that his children (after the
death of his wife) remain in his education and maintenance and are not placed in
foster care.

Another problem invoked is the collection of the child alimony from the children’s
fathers (3 applications). In one case, the PACR’s contribution is requested to ex-
pedite the judicial examination of the case regarding the collection of the child
alimony, and in other 2 cases the petitioners invoke the fact that they do not re-
ceive the child alimony, requesting the PACR’s involvement in solving the cases.

In 2 cases, the violation of the child’s right to have personal relationships and
direct contacts with both parents was found when they are divorced and do
not live together. The petitioners requested the intervention of PACR to ensure
compliance with the schedule of meetings.

In 2 cases, the petitioners requested PACR’s contribution to obtaining informati-
on on the living conditions of children domiciled in the Russian Federation.

A citizen invoked the court’s decision to evict her from the apartment together
with the children. She requested the PACR’s contribution to suspend the evacu-
ation from the house, because she has no other place to live.

Another mother asked for PACR'’s help to defend the property rights of her chil-
dren, claiming that the children’s grandmother, after the petitioner’s divorce from
her son, drove her out of the apartment with the children.
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A case of violation of the right to social assistance and protection was also attes-

ted, namely: non-payment of the allowance for the adopted child.

A citizen argued about the violation of the right to a fair trial (2 cases), namely:
disagreement with the activity of the lawyer, and in another case a person requ-
ests the presence of PACR in court hearings, which examines his forfeiture of

parental rights.

Received Accepted | Refund | Remitted
Nl o| o |Nlo|on[N|[o]on|N]| | o
The topic of addresses sl s|s|slslslalalalsls]|s
N| Q[ Q][R S| [ ][]
The right to a family 47 [ 28 | 39 |27(15]|24(15|11|21| 5| 2
The right to education 28 |18 | 9 |21417 191|573 |2|4]|1
The rights of children in the youth | 4 | 15 3 |10 115 - | -
administration system
The right to private property and 4 3 51311121123 -] -
its protection
The right to health care 9 8 2 |5|5(113|3(1]|1] -
The right to information g 9 7 (1(2(-(2]|5|7]|1]|2
The right to social assistance and 17119 | 4 (15(10( 51|62 |1 |3
protection
The right to a name and a 5 9 1 (3|5|-(2(4|2]|-]-
citizenship
The right to defense 3 (132 |2|6|-|2|[7|2]-|-
The right to life, supervision and 7 8 2 |7|6 -12(1(-]-1|1
development
The right to work 2 - -1 -(312-(1] -] -
Protection from abuse and neglect | 18 | 40 | 6 | 2 (24| 5 [15|45] - | 1| - | 1
Freedom of opinion and - 2 1 (-(1|1(-|1 - -
expression
lllegal collection of money in - 2
educational inst.
The right to a fair trial 9 6 3
Protection of the family and 3 3
orphaned children
The child’s right not to be 18 7 11
separated from his/her parents
against his/her will
The right to cultural and religious 1 1
identity
The right to free movement 5 5
The child’s right to play, rest, 1 1
recreation
The right to a healthy environment 1 1
Total 1471174|116|89|94|66|47|69|64|11|11| 3
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Of the total number of applications, most relate to violations of the right to a
family, education and the right to social assistance. The phenomenon of violence
against children and among children also persists. Bullying among children in

educational institutions is gaining ground.

In the process of investigating the applications accepted for examination, the
People’s Advocate for Children’s Rights intervened in the process of restoring the
rights of children, within the limits of legal attributions and mechanisms, accor-
ding to the Law on the People’s Advocate (Ombudsman).

Procedural actions

Opinion with recommendations on the measures
to be taken for the immediate reinstatement of the
petitioner (art. 24 of Law no. 52 of 03.04.2014)

Year
2017

28

Year
2018

25

Year
2019

14

Approach (for initiating a criminal/disciplinary trial
regarding the person with positions of responsibility
who committed violations that generated considerable
damage to human rights and freedoms (art. 25 par. (1)
letter b) of Law no. 52

Notification on the case of violation of work ethic,
procrastination and bureaucracy (art. 25 par. (1) letter
d) of Law no. 52

Actions in court/intervention in the process in order
to submit conclusions/conclusions (art. 25 par. (2) and
(3) of Law no.52

3/6/10

Conciliation agreement (art. 23 par. (3) of Law no. 52)

Proposals for the improvement of the activity of
the administrative apparatus pursuant to sub point
6 of point 7 of Chapter Il of the Regulation on the
organization and functioning of the PAO

Request for judicial expertise (art. 11 letter m) of Law
no. 52)

Proposals and recommendations for improving the
legislation (art. 27 letter (a) of Law no. 52)

Notification of the Constitutional Court in order to
control the constitutionality of normative acts (art. 26
of Law no. 52)/opinions

2
opinions

-/2

Opinions on the draft normative acts (art. 27 letter (b)
of Law no. 52)

TOTAL

53

51

11

52
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THE CHILD’S TRUST PHONE (0 800 11116) IN 2019

The Child’s Trust Phone 0 800 11116 is a mechanism for direct communication of
the People’s Advocate for Children’s Rights with adolescents and children throu-
ghout the country, established by the People’s Advocate Office, in its capacity as
National Institution for the Protection of Human Rights, and ensures the exerci-
se of the Children Ombudsman’s duties to provide “protection and assistance to
the child at his/her request, without requesting the consent of the parents or le-
gal representatives, art. 17 of the Law on the People’s Advocate (Ombudsman)”.

The Child’s Trust Phone is a platform for discussions between adolescents and chil-
dren with the Ombudsman on the protection and promotion of children’s rights,
it is an opportunity for their voice to be heard and it is an advantageous way for
them to request and the Ombudsman to intervene in solving of invoked problems.

Beneficiaries of the service can also be the legal representatives and any person
who has information about the child in a situation of risk or difficulty.

The purpose of the service is to provide information support/guidance to the
beneficiaries regarding the means and the way of solving the presumed violated
rights, about the competent public institutions for the examination of the invo-
ked problems regarding the cases of violation of the child’s rights.

During 2019, 194 telephone calls were registered to the Child’s Trust Phone. Of
the total number of calls, 190 came from adults and 4 from children. The People’s
Advocate for Children’s Rights was notified ex officio based on the information
provided, in 17 cases regarding: domestic violence, violence by the educator,
violence at school, negligence on the part of parents, sexual abuse, exploitation
of the child through work, precarious conditions child labour, children taken from
the family by the guardianship authorities, children taken by one parent from the
other’s home contrary to the court decision.

According to the data, the number of calls to the Child’s Trust Phone registered in
2019 has increased. The factors that contributed to the increase in the number
of calls are related to the opportunity to access the number (0 800 11116) on the
mobile phone, but also to the intensification of the promotion and media covera-
ge of this service. During the service activity, the number of calls received from
adults exceeded the number of calls from children. Not only the specifics of the
age, the particularities and the circumstances related to it are the causes of the
small number of addresses from the children on the given phone. Another cause
is the insufficient information of children both about the existence of this phone
and about the possibility to call. The Children’'s Ombudsman mentions another
cause of the small number of calls from children - the lack of skills in children to
talk personally about their problems, as well as the lack of confidence that he/
she will be heard and his/her problem will be solved. Further efforts are to be
made by the Children’s Ombudsman and the team to correct this situation.
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Issues/rights invoked on the Child’s Trust Phone
in the period 01.01.2019-1.12.2019

T!1e alleged right Adult  Child I:eran Bural M
violated environment environment

Protection of the

family and orphaned 24 11 13 40
children

The.rlght to |r1t|mat.e, 31 10 15
family and private life

The right to social

assistance and 29 7 13 30
protection

Violence in school/

preschool institutions €5 . o 7 = e
The right to education 28 1 12 8 3 20
The right to health 9 4 4 3 6
Children at risk 6 2 3 1 5
The right to 5 3 2 2 | 3
information

The right to work 1 2 2 1 1
Preserving the child’s

identity - - -
The right to free 5 5 1 5
movement

The right to justice 3 1 2 3
Domestic violence 7 3 2 6
Sexual abuse 2 1 1 10
Legal advice 30

Total 190 4 134 60 34 | 160

Based on the number of registered calls, some parents requested legal advice, at
the same time, citing issues related to:

e non-compliance with the schedule of meetings with the child by one of the
parents, who lives separately;

e avoidance of the payment of alimony by parents;
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e lack of social benefits for families with many children;
e violence in educational institutions;
e domestic violence

e complaints from citizens about children at risk, namely, children begging in
the street, children who have been subjected to violence and neglect by
their parents;

e information/consultation on the adoption of children in the Republic of
Moldova;

There were also calls for non-vaccinated children not to be admitted to the edu-
cation system. Reasons why parents refuse to immunize their children include
suspicions of low vaccine quality and possible side effects, lack of multilateral
and comprehensive information to be received from the doctor, concerns but
also the benefits of vaccination, obtaining consent for vaccination by imposing
certain conditions.

The appellants report that the immunization of children is not always carried
out in places arranged in compliance with the conditions of prevention of conta-
mination, i.e. in vaccination offices within primary medical institutions. Parents
are not informed in advance of the need for immunizations, the day their chil-
dren will be immunized, the vaccine used, possible post-vaccine reactions that
may occur following the administration of the vaccine and how it is necessary to
react in such situations. Children subjected to immunization are not examined
preventively by the doctor and the anamnesis data (diseases, previous vaccinati-
ons, allergy to drugs, food etc.) are not specified/verified, data that only the legal
representative knows and can communicate.

Also, some parents invoked the lack/insufficiency of cooperation of the actors
that are part of the intersectoral mechanism in the fields of social assistance,
education, health care, law enforcement bodies, provided in the Law No. 140 of
June 14, 2013 on the special protection of children at risk and of children separa-
ted from their parents. The lack of intersectoral cooperation is more pronounced
in cases of violence against children, specialists do not intervene promptly accor-
ding to their skills. The appellants also point out the phenomenon of bureaucracy
which is very common, as well as the indifference of the authorities towards the
problems of the citizens and last but not least, the lack of communication with
the citizens and/or their correct consultation/guidance in the difficult problems/
situations they face.
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Rights invoked as violated the Child’s Trust Phone
in the period 2016-2019

Year Year Year Year

The alleged right violated 2016 2017 2018 2019
The right to education 4 12 18 28
The right to social assistance and protection 6 16 29 29
The right to a family 9 16 45 31
The right to health 3 5 5 9
The right to information 0 0 8 5
The right to work 0 0 0 3
The right to free movement 1 5 0 2
The right to life and physical and mental integrity 0 4 0 0
The right to a name and a citizenship 0 2 4 0
Violence in educational institutions 5 11 8 35
Domestic violence against children 5 7 10 7
Sexual abuse 1 2 0 2
Legal advice 19 12 0 30
Children at risk 3 3 1 6
The right to a fair trial 1 0 2 0
The right to rest 0 2 1 0
Inactions from state institutions 5 3 1 0

In spite of the fact that there is a legal framework that prohibits violence of any
kind and that establishes the mechanism for the procedure of identification, re-
gistration, reporting and intervention in cases of violence in educational institu-
tions, this phenomenon is proving to be growing.

In cases of abuse and negligence, the provisions established in the Procedure for
institutional organization and intervention of the workers of educational insti-
tutions in cases of abuse, neglect, exploitation, trafficking in children are found.
The children are not referred to benefit from rehabilitative care, fact provided by
art. 39 of the UN Convention on the Rights of the Child.

RECOMMENDATIONS:
= Further promotion of the Child’s Trust Phone (0800 11116)

= Informing children/specialists working with children about cases/situati-
ons and how to address the Child’s Trust Phone (0800 11116)

= Evaluation of the efficiency and effectiveness of intersectoral coopera-
tion mechanisms in the field of children’s rights, with recommendations
for improving collaboration in cases of intervention on cases of children
who are at risk or in difficulty.
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