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Institutia avocatilor parlamentari

Reprezentante
CpDOM

E-mail: cpdom@mdlnet

wir. Independentei 1,

tel (+373 231) 2-81-4%

sir. Repubdicii, 6, bir 415 [sediul Primanei),
el (+373 299 2-17-81;

el (+373 298) 2-51-08,

Centrul pentru Drepturile Omului - Institutia Nationald
pentru Promovarea si Protejarea Drepturilor Omului, este o
institutie de stat independentd, creatd in anul 1998 in te-
meiul Legii cu privire la avocatii parlamentari nr. 1349 din
17 octombrie 1997, care pune competentele sale in servi-
ciul cetdtenilor, in special pentru ameliorarea relatiilor lor
cu autoritatile publice.

In activitatea sa, Institutia avocatilor parlamentari se con-
duce de Principiile privind Statutul Institutiilor Nationale
pentru Promovarea si Protejarea Drepturilor Omului (Princi-
piile de la Paris), unul dintre documentele fundamentale ale
Organizatiei Natiunilor Unite. Aceste principii se regdsesc in
prevederile Legii cu privire la avocatii parlamentari.

Institutia Nationald pentru Promovarea si Protejarea Drep-
turilor Omului nu substituie activitatea organelor de drept,
a autoritdtilor publice centrale si locale sau a organizatiilor
neguvernamentale. Institutia ombudsmanului exercita o
functie complementard, de cele mai dese ori, de mediere,
si trebuie s ramind autoritatea care sa inlesneasca dialogul
intre autoritatile publice si societate.

Tn exercitiul mandatului acordat pe o perioada de 5 ani prin
votul majoritdtii deputatilor alesi, avocatii parlamentari au
menirea de a asigura garantarea respectarii drepturilor si
libertatilor constitutionale ale persoanelor fizice in rapor-
turile acestora cu autoritatile publice centrale si locale, or-
ganizatii si intreprinderi, indiferent de tipul de proprietate,
asociatiile obstesti si persoanele cu functii de rdspundere
de toate nivelurile.

Fiind independent pe verticala fata de mecanismele stata-
le, avocatul parlamentar are dreptul de a solicita autoritatii
publice, institutiei sau organizatiei indiferent de tipul de
proprietate, asociatiei obstesti si persoanelor cu functii de
raspundere de toate nivelurile, luarea mdsurilor ce se cuvin
pentru apararea drepturilor si libertatilor persoanelor fizice,
iar in cazul constatdrii incalcarii in masa sau grave a dreptu-
rilor si libertatilor constitutionale ale omului, sa prezinte un
raport in sedinta Parlamentului, precum si sa propuna in-
stituirea unei comisii parlamentare care sa cerceteze aceste
fapte.

Institutia avocatilor parlamentari se poate implica, prin
procedee proprii, in controlul constitutionalitatii actelor
juridice, realizat de catre Curtea Constitutionald. Astfel, om-
budsmanul poate sesiza Curtea Constitutionald in vederea
controlului constitutionalitatii legilor si hotaririlor Parla-
mentului, decretelor Presedintelui Republicii Moldova, ho-
taririlor si dispozitiilor Guvernului, asupra corespunderii lor
principiilor general-acceptate si actelor juridice internatio-
nale cu privire la drepturile omului; formuleazs, la solicita-
rea Curtii Constitutionale, puncte de vedere la sesizarile si la
exceptiile de neconstitutionalitate ale actelor juridice, care
se refera la drepturile si libertatile cetatenilor.

Conform Legii cu privire la avocatii parlamentari si Regu-
lamentului Centrului pentru Drepturile Omului, institutia
este formatd din patru avocati parlamentari, egali in drep-
turi, unul dintre care este specializat in problemele de pro-
tectie a drepturilor copilului, din functionari, precum si din
reprezentante.
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Eficienta si functionalitatea institutiei depinde in mare ma-
sura de mediatizarea sa. In acest aspect, desi in anul 2008
Centrul pentru Drepturile Omului a continuat sistematic sa
informeze publicul asupra activitatilor avocatilor parlamen-
tari, realizarile obtinute nu pot fi calificate marcante. Toto-
datd, prestatia Institutiei avocatilor parlamentari in organi-
zarea audientelor, propagarea cunostintelor in domeniul
drepturilor omului, contribuirea la procesul de perfectiona-
re a cadrului normativ nu pot fi neglijate.

In contextul fortificarii capacitatilor institutionale ale Cen-
trului pentru Drepturile Omului si stabilirii unor relatii viabi-
le de conlucrare cu autoritatile, este oportuna emiterea Ho-
taririi Guvernului nr. 748 din 20.06.2008, prin care, pe seama
ministerelor, altor autoritati publice centrale si locale, se
pune sarcina de a examina posibilitatea elabordrii unui me-
canism eficient de colaborare cu Centrul pentru Drepturile
Omului, care va stabili obligativitatea intreprinderii mdsu-
rilor necesare in urma adresarilor avocatilor parlamentari,
inclusiv participarea acestora la sedintele colegiilor minis-
terelor si altor autoritati publice centrale in cadrul carora se
vor examina chestiunile ce tin de respectarea drepturilor
omului. In opinia avocatilor parlamentari, un astfel de me-
canism poate fi realizat prin incheierea acordurilor de coo-
perare cu autoritatile care activeaza in domeniile de interes
comun, proces care deja a demarat.

In virtutea rostului institutiei de a asigura respectarea drep-
turilor si libertdtilor constitutionale ale cetateanului in ra-
porturile sale cu autoritdtile publice, Centrul pentru Drep-
turile Omului s-a preocupat de problema realizarii civilizate
si eficiente a primirii si examinarii plingerilor, astfel incit ori-
ce cetdtean care vine in institutie sa beneficieze de sprijin,
raspuns sau, cel putin, o explicatie. In afara de preocupérile
pentru solutionarea problemelor concrete, au fost realizate

unele actiuni pentru protejarea drepturilor unor segmente
de populatie, atunci cind plingerile individuale erau nume-
roase intr-un domeniu sau altul.

in mod firesc, si in trecut si acum, se pune problema efi-
cientei activitatii Institutiei avocatilor parlamentari. Fiind
institutie de tip ombudsman, Centrul pentru Drepturile
Omului incearca deblocarea conflictelor dintre cetateni si
autoritatile publice prin mediere, prin solicitare de regasire
a unei solutii. Eficienta unei asemenea modalitati de lucru
este direct proportionala cu calitatea profesionala si gradul
de sensibilizare al celor implicati. Avocatii parlamentari nu
dispun si nu trebuie sa dispund de mijloace de constringe-
re (amenzi, anuldri de acte s.a.), care ar limita considerabil
independenta si impartialitatea lor. Dacd ar opera cu ase-
menea mijloace, ar inceta s mai fie o institutie de tip om-
budsman.

Comisarul Consiliului Europei pentru drepturile omului, To-
mas Hammarberg, in Punctul de vedere ,Parlamentele nati-
onale ar putea face mai mult pentru promovarea drepturilor
omului” a constatat ca parlamentarii trebuie sa acorde pri-
oritate promovarii si apararii drepturilor omului nu numai
prin adoptarea legilor, dar si prin manifestarea unui interes
sporit fata de Structurile Nationale pentru Promovarea si
Protejarea Drepturilor Omului. Anume astfel este posibild
realizarea rolului firesc de mediator intre stat si societate,
fapt deja constientizat in multe tari ale lumii, de partener
esential al structurilor abilitate ale Consiliului Europei in
lupta pentru implementarea reala a drepturilor omului,
conform standardelor europene. Sprijinul parlamentar ar
permite institutiei ombudsmanului realizarea unei comuni-
cari mai eficiente cu autoritatile publice, puterea executiva
si judecatoreasca.

sees e s e es e
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Respectarea Drepturilor Omului in
Republica Moldova in anul 2008

In acest Raport anual avocatii parlamentari prezintd ge-
neralizari bazate pe observatii si experiente inregistrate in
anul 2008. Raportul este consacrat analizei situatiei privind
respectarea drepturilor omului in Republica Moldova, din
prisma autosesizarilor si investigatiilor initiate de avocatii
parlamentari, materialelor prezentate de autoritdtile publi-
ce centrale si locale, informatiei acumulate din alte surse,
inclusiv selectate din presa electronica si scrisa, rapoartelor

si sondajelor facute publice de societatea civila si organiza-
tiile internationale.

In vederea pastrarii confidentialitatii stipulate de prevederi-
le articolului 26 din Legea cu privire la avocatii parlamentari,
exemplele expuse nu oferd date cu caracter personal care
au fost comunicate avocatilor parlamentari in cadrul activi-
tatii lor, precum si detalii ce ar putea identifica persoana.

1.1. Accesul la justitie

Desi in ultimii ani au fost promovate si adoptate un sir de
acte legislative si efectuate mai multe restructurdri instituti-
onale, care, in general, imbundtatesc calitatea actului de jus-
titie, totusi, persista multe probleme nesolutionate, cu care
se confrunta societatea atunci cind apeleazi la justitie.

In contextul prevederilor articolului 20 din Constitutia Re-
publicii Moldova, referitoare la accesul liber la justitie, in
anul 2008 la Centrul pentru Drepturile Omului si reprezen-

tantele acestuia au fost inregistrate 401 plingeri si 459 adre-
sari verbale.

Ca siin anii precedenti, problema accesului liber la justitie si
dreptul la un proces echitabil ramin a fi acute, inregistrindu-
se aceleasi impedimente, cu mici exceptii.

Nu s-au schimbat esential nici subiectele abordate. Acestea
au vizat: calitatea hotdririlor judecatoresti; dezacordul cu
hotaririle instantelor de judecatd si procedura de contesta-
re a acestora; nerespectarea dreptului partilor la un proces
echitabil si la solutionarea cauzelor intr-un termen rezona-
bil; dreptul la un recurs efectiv; neexecutarea hotaririlor ju-
decatoresti s.a.

De asemenea, Institutia avocatilor parlamentari a fost se-
sizatd cu cereri care nu au facut obiectul sdu de activitate,
spre exemplu: acordarea de consultatii juridice, contestarea
hotaririlor judecatoresti pronuntate de instantele de jude-
catd, activitatea unor magistrati, solutiile dispuse de procu-
rori, intreruperea termenului executdrii pedepselor s.a.

De reguld, aceste adresari au fost remise spre examinare,
conform competentei, sau restituite solicitantilor, cu expli-

sees e s e es e
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carea detaliatd a regulilor si mijloacelor pe care sint in drept
sa le foloseasca pentru a-si solutiona problema.

In unele cazuri a fost necesara implicarea nemijlocits a
avocatilor parlamentari, tinindu-se cont de faptul ca com-
petenta in solutionarea unor petitii care vizeaza autorita-
tea judecadtoreascad, se concretizeazd in posibilitatea legala
a ombudsmanului de a se adresa, dupad caz, presedintelui
instantei de judecata sau presedintelui Consiliului Superi-
or al Magistraturii, care sint obligati sa comunice masurile
intreprinse. Aceasta reprezintd o modalitate legald, prin
care autoritatea judecatoreascd sprijina institutia ombud-
smanului in solutionarea unor petitii privind incalcarea
dreptului partilor la un proces echitabil si la solutionarea
cauzei intr-un termen rezonabil, prevazut de articolul 6 din
Conventia pentru apdrarea drepturilor omului si libertatilor
fundamentale si valorificat prin dispozitiile constitutionale.

Intr-un numér considerabil de plingeri, parvenite la Centrul
pentru Drepturile Omului, petitionarii au invocat incalcarea
de catre instantele judecatoresti a normelor procesuale
care garanteaza dreptul la un proces echitabil.

Total adresari CoDOM
24,04%

\ 75,96%

restul B accesul liber la justitie

In cadrul examinarii acestei probleme s-au constatat cazuri
de tergiversare a traducerii si expedierii actelor judecato-
resti in limba pe care o poseda unii participanti la proce-
sele judiciare, astfel fiind incdlcate prevederile Constitutiei
(art. 118), Codului de procedura civila (art. 24) si Codului de
procedura penala (art. 16). Desi asupra multiplelor incélcari
la acest capitol avocatii parlamentari au sesizat, in repeta-
te rinduri, instantele judecatoresti, adresarile ulterioare ale
cetatenilor au atestat existenta si, de fapt, nesolutionarea
problemei. In vederea asigurarii garantarii dreptului la un
proces echitabil, Centrul pentru Drepturile Omului a solici-
tat intervenirea eficientd a Consiliului Superior al Magistra-
turii intru neadmiterea de catre instantele judecatoresti a
unor atare situatii pe viitor.

In Hotarirea nr. 440/20 din 4 decembrie 2008, Consiliul Su-
perior al Magistraturii a constatat ca situatia in cauza se da-
toreazd in mare masurd activitdtii organizatorice insuficiente
a presedintilor unor instante judecatoresti, volumului mare
de lucru care revine unui translator, salarizarii insuficiente.

Sustinind opinia Consiliului Superior al Magistraturii, avo-
catii parlamentari considera ca managementul adecvat si

atitudinea personald fatd de munca prestata constituie
unul dintre elementele ce determina succesul ameliorarii
situatiei. Exemplul ce urmeazd demonstreaza elocvent lipsa
acestor componente.

La Centrul pentru Drepturile Omului s-a adresat condamnatul
P, care a invocat tergiversarea examindrii recursului in anula-
re, inregistrat la Curtea Supremd de Justitie la 11 aprilie 2008.
In cadrul examindirii plingerii, s-a constatat cd la data de 25
aprilie 2008 in cancelaria judecdtoriei B. a fost inregistratd
interpelarea Curtii Supreme de Justitie, prin care s-a solicitat
expedierea cauzei penale dupd invinuirea lui P.in adresa Curtii
pentru examinarea recursului in anulare. Cauza mentionatd a
fost expediatad abia la data de 20 noiembrie 2008. Expedierea

»Orice persoand are dreptul la judecarea in
mod echitabil, in mod public si intr-un ter-
men rezonabil a cauzei sale, de cdtre o instan-
ta independentd si impartiald, instituitd de
lege, care va hotiri fie asupra incdlcdrii drep-
turilor si obligatiilor sale cu caracter civil, fie
asupra temeiniciei oricdrei acuzatii in mate-
rie penald indreptate impotriva sa”.

(art. 6 (1) din Conventia pentru apdrarea drep-
turilor omului si a libertdtilor fundamentale)

dosaruluiin adresa instantei ierarhic superioare a fost tergiver-
satd datoritd indeplinirii necorespunzdtoare de cdtre arhivar a
obligatiilor de serviciu si conditiilor de pdstrare a cauzelor in
arhiva instantei. In urma intervenirii avocatilor parlamentari,
pentru neexecutarea la timp, in modul corespunzator, a obli-
gatiilor de serviciu, sefei arhivei i s-a aplicat sanctiunea disci-
plinard in formd de mustrare.

Durata rezonabila a proceselor penale si civile constituie
una din garantiile principale ale exercitiului efectiv al drep-
tului fundamental al omului privind liberul acces la justitie.
Tn acest context tergiversarea examinarii cauzelor judiciare
continud sa fie abordata frecvent in plingerile catre avocatii
parlamentari.

Uneori aminarea si tergiversarea examinadrii cauzelor au loc
din motive obiective, neimputabile instantelor judecato-
resti, precum ar fi complexitatea dosarelor, efectuarea dife-
ritelor expertize s.a. Alteori aminarile se datoreaza compor-
tamentului partilor, dar in multe cazuri ele se explica prin
organizarea ineficientd a proceselor de catre judecatori si lip-
sa controlului din partea presedintelui instantei. Or, succesul
unei justitii eficiente depinde in mare masura atit de compe-
tenta si spiritul organizatoric al presedintelui instantei de
judecata, al fiecarui judecator in parte, cit si al personalului
tehnic care are menirea s asigure buna functionare a insti-
tutiei respective.

In decursul anului 2008 a sporit considerabil numarul adre-
sarilor de la inculpatii care au declarat recurs ordinar sau

s ececesc s ne
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Citre avocatul parlamentar s-a adresat cetditea-
nul L., care a invocat tergiversarea examindrii
recursului in anulare, depus la Curtea Supremd
de Justitie la 04 iulie 2008. Constatind nerespec-
tarea termenului rezonabil de examinare a ca-
uzei, avocatii parlamentari au sesizat Consiliul
Superior al Magistraturii, solicitind verificarea
tuturor circumstantelor acestui caz cu luarea
madsurilor ce se impun.

Pe marginea sesizirii avocatilor parlamentari,
Consiliul Superior al Magistraturii a argumen-
tat neexaminarea recursului in anulare prin
volumul mare de lucru al Curtii Supreme de
Justitie.

La momentul definitivirii prezentului raport,
recursul in anulare raminea neexaminat.

recurs in anulare la Curtea Suprema de Justitie, invocind le-
zarea dreptului de a li se judeca cauza intr-un termen rezo-
nabil. Analiza situatiei la acest capitol denota neexaminarea
recursurilor datoritd volumului mare de lucru al judecato-
rilor Curtii Supreme de Justitie, motiv considerat obiectiv
de Consiliul Superior al Magistraturii, si ambiguitatii regle-
mentarilor cu referire la actele preparatorii ale instantei de
recurs, apdrute in urma modificarii articolului 431 din Codul
de procedura penala.

Acest argument al organului de autoadministrare judeca-
toreasca nu poate fi considerat plauzibil, deoarece Curtea
Europeana a Drepturilor Omului atribuie statelor o obliga-
tie pozitiva de celeritate a justitiei. Ele sint obligate sa ia ma-
surile necesare pentru ca Justitia sa se infdptuiasca intr-un
termen rezonabil; ele rdspund de situatia de supra solicitare
a jurisdictiilor, atunci cind aceasta nu este una temporara.
LStatele Contractante sint obligate sd-si organizeze sistemul
legislativ intr-un asemenea mod, incit tribunalele lor sd poatd
respecta exigentele articolului 6(1), inclusiv obligatia de a exa-
mina cauzele intr-un termen rezonabil. Un stat nu va invoca
aglomerarea cauzelor pe rolul tribunalelor pentru a argumen-
ta duratele mari ale proceselor, dacéd aceastda problemd era
una previzibild si acest stat nu reuseste sd ia mdsuri eficiente
pentru remedierea situatiei” (cauza Zimmerman si Steiner
contra Elvetiei; cauza Guincho contra Portugaliei).

Cu toate acestea, atit din raspunsurile Consiliului Superior
al Magistraturii catre avocatii parlamentari, cit si din Hota-
rirea privind activitatea Consiliului Superior al Magistraturii
n anul 2008, rezulta ca supraincarcarea judecatorilor con-
stituie unul dintre motivele obiective de aminare si tergi-
versare a examindrii cauzelor.

Dreptul de a fi judecat intr-un termen rezonabil este un
drept conex al dreptului la judecator. El ii conditioneaza efi-
cacitatea. Accesul la justitie rdmine o simpla amdgire, daca

aceasta nu-si pronunta deciziile intr-un termen rezonabil.
Intr-un anumit mod, se poate considera ca incetineala jus-
titiei este negarea dreptului la judecdtor, deoarece ea o
mentine pe persoana intr-o stare de non-drept, care, dacd
dureaza, devine incompatibila cu siguranta juridicd la care
poate pretinde orice persoana intr-un stat de drept. Altfel
spus, durata rezonabild a procedurii protejeaza credibilita-
tea justitiei si eficienta ei.

Pe parcursul ultimilor ani, Centrul pentru Drepturile Omului
a fost sesizat in repetate rinduri de catre cetatenii, carora
le-a fost refuzata eliberarea pasaportului in temeiul infor-
matiei gresite, furnizate Ministerului Dezvoltarii Informa-
tionale. Tn repetate rinduri s-a constatat ca in majoritatea
cazurilor aceste situatii au fost generate de lipsa unui meca-
nism eficient de conlucrare intre institutiile responsabile de
prezentarea sau radierea neintirziatd a informatiei despre
antecedentele penale ale cetdtenilor. Totodata s-a consta-
tat cd anume instantele de judecatd nu prezintd informatia
necesara pentru a fi introdusa in evidentele operative ale
Ministerului Afacerilor Interne.

In acest context, avocatii parlamentari au sesizat Consiliul
Superior al Magistraturii asupra necesitdtii atentionarii tu-
turor instantelor judecatoresti privind transmiterea nein-
tirziatd a informatiilor necesare cdtre Directia informatii si
evidente operative a MAI, fapt care ar preveni incalcarea
dreptului la libera circulatie din imposibilitatea perfectarii
pasaportului.

Adresarea avocatilor parlamentari a fost examinata in Se-
dinta Consiliului Superior al Magistraturii din 02 octombrie
2008, care a obligat instantele judecdtoresti sa intreprinda
masurile necesare pentru expedierea in adresa Directiei
informatii si evidente operative a Ministerului Afacerilor
Interne, in termenul stabilit, a informatiei necesare despre
rezultatul examinarii cauzei penale in privinta persoanei
(persoanelor) respective.

De altfel, Hotdrirea vizata a Consiliului Superior al Magis-
traturii este prima reactie relevanta a organului de autoad-
ministrare judecdtoreasca asupra actelor de reactionare a

sees e s e es e

12



CAPITOLUL

Respectarea Drepturilor Omului In Republica Moldova in anul 2008

© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

avocatilor parlamentari si reflecta disponibilitatea si poten-
tialul acestuia de a conlucra eficient.

Nu mai putin lipsita de importanta in asigurarea dreptului
de acces liber la justitie este respectarea termenului de in-
minare a copiilor de pe sentinte si de redactare a hotaririlor
motivate, accesul participantilor la proces la materialele do-
sarelor, posibilitatea de a face extrase si copii de pe ele.

Numeroasele adresari ale cetatenilor au demonstrat neres-
pectarea prevederilor legislatiei procesuale, la acest capitol,
iar intervenirile avocatilor parlamentari in fiecare caz in
parte au confirmat temeinicia plingerilor. In aceasta ordine
de idei, neregulile vizate genereaza pericolul nerespectarii
dreptului de a folosi cdile de atac.

In agenda de lucru a Centrului pentru Drepturile Omului a
ramas actuald una din cele mai stringente probleme: nee-
xecutarea hotaririlor judecatoresti, care continua a fi un ob-
stacol major pentru asigurarea respectdrii drepturilor omu-
lui si 0 cauza de adresari la CEDO. Acest fapt prejudiciaza
increderea in viabilitatea drepturilor proclamate, afectind
imaginea si autoritatea justitiei, avind consecinte negative
asupra dezvoltarii sociale, economice si politice a statului.

In adresarile catre avocatii parlamentari petitionarii au in-
vocat frecvent neexecutarea hotaririlor judecdtoresti cu
privire la incasarea datoriilor, incasarea restantelor salariale,
repunerea in functia anterior detinuta.

Generalizarea rezultatelor examindrii plingerilor la acest
capitol permite a constata existenta unor motive obiective,
care creeaza impedimente la executarea hotaririlor judeca-
toresti, mai multe insa tin de atitudinea executorilor fata de
obligatiile lor procesuale, prevazute in Codul de executare
al Republicii Moldova.

Astfel, lipsa mecanismului de executare a unei hotaririi ju-
decatoresti a constituit temei de intervenire a avocatilor
parlamentari.

La Centrul pentru Drepturile Omului s-a adresat cetdteanul
G., invocind neexecutarea hotdririi judecdtoresti cu privire la

stabilirea pensiei pentru vechime in munca in baza Legii cu
privire la teatre, circuri si organizatii concertistice nr. 1421 din
31.10.2002. In cadrul examindirii plingerii s-a stabilit cd exe-
cutarea titlului executoriu este imposibild, dat fiind faptul cd
reglementdrile privind modul si ordinea de platd a acestui tip
de pensii (organul care stabileste pensia, modul de calcul, md-
rimile minime si maxime, conditiile de asigurare etc.) lipsesc
cu desdvirsire. Conform prevederilor articolului 30 lit.b) din
Legea nominalizatd, in termen de trei luni Guvernul urma sd
elaboreze actele necesare realizarii acesteia, dispozitie rdma-
sd neexecutatd.

Lipsa mecanismului de realizare a Legii cu privire la teatre, cir-
curi si organizatii concertistice nr. 1421 din 31.10.2002 a creat
impedimente in executarea de cdtre Casa Nationald de Asigu-
rdri Sociale a legii propriu-zise.

In cadrul intervenirilor repetate cdtre Guvern, avocatii parla-
mentari au solicitat elaborarea urgentd a mecanismului ne-
cesar pentru aplicarea Legii nr. 1421. Actualmente, institutiile
interesate lucreazd asupra elabordrii unui proiect de act legis-
lativ care va concorda prevederile Legii nr. 1421 cu prevederile
legislatiei de pensionare in vigoare.

Multe adreséri catre avocatii parlamentari au fost generate
de actiunile/inactiunile executorilor judecatoresti. In unele
cazuri avocatii parlamentari s-au convins la fata locului, ca
petitionarii au avut dreptate atunci cind au invocat atitu-
dinea formala a executorilor fatd de obligatiile lor functio-
nale.

La Centul pentru Drepturile Omului s-a adresat cetdteana C.,
invocind neexecutarea hotadririi judecatoresti datoritd eschi-
vdrii executorilor judecatoresti de la exercitarea obligatiilor
procesuale prevdzute de lege pentru executarea operativd a
documentelor executorii. In urma investigdirii acestui caz, s-a
constatat cd pe parcursul a 19 luni documentul executoriu a
fost strdmutat in repetate rinduri de la un oficiu de executare
la altul, desi intr-o perioadad relativ scurta de timp dupd elibe-
rarea titlului executoriu s-a stabilit cu certitudine locul afldrii
bunurilor debitorului. Avocatii parlamentari au calificat acti-
unile/inactiunile executorilor judecdtoresti drept nejustificate.
Acceptind rezultatele investigdrii efectuate de avocatii parla-
mentari, autoritatea a informat cd executorul judecdtoresc a
fost preintimpinat ,,asupra neadmiterii pe viitor a abaterilor de
la legislatie” si a asigurat cd vor fiintreprinse toate actiunile de
executare silitd pentru executarea hotaririi judecdtoresti prin
urmdrirea bunurilor depistate.

Pind in prezent hotdrirea judecdtoreascd nu este executatd.

In acelasi context, de mentionat cazuri in care Centrul pen-
tru Drepturile Omului a stabilit si a furnizat oficiilor de exe-
cutare informatii utile pentru executarea hotaririlor judeca-
toresti, atributie ce revine de fapt executorilor.

Executarea unor hotariri judecatoresti tine direct de com-
petenta organelor administratiei publice centrale si locale,
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agenti economici care nu-si onoreaza obligatiile lor in cali-
tate de debitor intru restabilirea cetétenilor in functie sau
achitarea salariilor, compensatiilor la demisionare s.a. Au fost
inregistrate cazuri, in care ministerele nu au executat hotari-
rile judecatoresti privind reintegrarea in serviciu a salariatilor
concediati nelegitim si hotaririle prin care piritii au fost obli-
gati la plata despagubirilor pentru perioada absentei fortate
de la lucru, in cazul eliberarii nelegitime din serviciu.

De altfel, neexecutarea hotaririlor judecatoresti ramine a
fi una dintre cauzele principale ale condamnarii Republicii
Moldova de catre Curtea Europeana a Drepturilor Omului.
Astfel, in anul 2008 Curtea a pronuntat 12 hotariri la acest
capitol.

In opinia avocatilor parlamentari, intru redresarea situatiei
in domeniul sistemului de executare silitd se impune nece-
sitatea identificdrii si implementarii bunelor practici euro-
pene de executare, pregdtire a executorilor, in special, in
vederea stabilirii unei practici unice de aplicare a legislatiei,
solutionarea problemei deficitului de resurse umane, asigu-
rarea finantdrii si asistentei tehnice adecvate. Or, pentru un
stat de drept este esential ca hotaririle judecdtoresti si alte
acte executorii sd fie aplicate cu strictete, prompt, in mod
unitar pe intreg teritoriul tarii, fara discriminari si influente.
Doar limitind la minimum numarul de hotariri judecatoresti
neexecutate, avind in vedere imposibilitatea de facto a
executarii unora dintre ele, se va putea asigura respectarea
dreptului la un proces echitabil, consfintit in articolul 6 al
Conventiei europene pentru apararea drepturilor omului si
a libertatilor fundamentale.

Raportul analitic anual de monitorizare a proceselor de ju-
decata in Republica Moldova, care este axat pe respectarea
tuturor procedurilor prescrise de standarde procesuale na-
tionale si internationale (dreptul la audiere publicd, dreptul
la judecare echitabila, dreptul la judecata in termen rezona-
bil, dreptul de a fi judecat de o instanta independenta si im-
partiala, dreptul la prezumtia nevinovatiei, dreptul la timp
si inlesniri necesare pregatirii apdrarii, dreptul la asistentd
juridicd, dreptul la interpret), examinat la sedinta Consiliu-
lui Superior al Magistraturii din 15 mai 2008, denota trans-
parenta activitatii organului de autoadministrare judecato-
reasca si identificarea corecta de catre acesta a categoriilor
de deficiente in functionarea sistemului judecatoresc.

Astfel, in numeroasele adresari scrise si verbale catre avo-
catii parlamentari justitiabilii deseori fac referire la conduita
judecatorilor in timpul proceselor de judecatd, care-si per-
mit comentarii nepoliticoase, glume de prost gust, atitudini
aparente de impartialitate, excese de comportament.

Nemijlocit la Consiliul Superior al Magistraturii, in anul 2008,
au fost depuse 2068 de petitii si adresari de la persoane fizi-

ce si juridice, dintre care in 155 de petitii s-a facut referinta
la comportamentul judecatorilor.

In acest context, pe parcursul anului 2008 Colegiul disci-
plinar pe linga Consiliul Superior al Magistraturii a intentat
proceduri disciplinare in privinta a 17 judecatori pentru in-
calcarea eticii judiciare; incdlcarea obligatiilor de impartiali-
tate a judecatorului; interpretarea sau aplicarea neuniforma
a legislatiei la infaptuirea justitiei, intentionat sau din negli-
jenta grava. In urma examinarii procedurilor disciplinare, au
fost aplicate 6 mustrari si 5 avertismente. In baza petitiilor
si adresarilor cetatenilor, au fost intentate 7 proceduri disci-
plinare. Actiunile a 12 judecatori, fara intentarea procedurii
disciplinare, au fost obiect de discutie la sedintele Consiliu-
lui Superior al Magistraturii.

Pornind de la principiile fundamentale ale infaptuirii actului
dejustitie, avocatii parlamentari constientizeaza sensibilitatea
raporturilor cetdtean—justitie, evidentiind rolul determinant
al Consiliului Superior al Magistraturii si al Curtii Supreme de
Justitie in stabilirea si respectarea unor reguli bine definite de
organizare a judecatorilor, in aspect de disciplina executorie,
disciplind de munca si aplicare uniforma a legislatiei.

Tinind cont de temeiurile invocate de cetateni referitor la
calitatea actului de justitie si volumul plingerilor depuse
la Consiliul Superior al Magistraturii, reiesind din propriile
constatdri, avocatii parlamentari isi exprimd ingrijorarea
asupra abordarii insuficient de principiale si critice a orga-
nului de autoadministrare judecatoreascd in probleme ce
vizeaza activitatea magistratilor si aplicarea sanctiunilor
disciplinare si/sau de alta natura fata de judecdtorii care in-
calca disciplina si etica.

Pe acest fundal este evident determinata obligatia institutiilor
statului, obligatia executivului si a puterii judecdtoresti sa prein-
timpine, maxim posibil, transformarea de spete moldovenestiin
noi jurisprudente ale Curtii Europene. In aceasta ordine de idei,
puterea judecdtoreasca trebuie sa-si asume, de rind cu celelalte
puteri ale statului, responsabilitatea pentru promovarea pe plan
extern a unei imagini pozitive a tarii noastre.

Consolidarea capacitatilor justitiei nu este numai o problema
de drept sau de infrastructura. In afard de autoadministrarea
judecdtoreasca si finantarea corespunzatoare a sistemului ju-
decdtoresc, un factor important, care face ca justitia sd fie cu
adevarat independentd, echitabild si eficientd, este factorul
uman. Nu poate fi negat faptul ca calitatea actului de justitie
depinde atit de pregatirea profesionala a persoanei care este
abilitatd sa faca dreptate, cit si de onestitatea si atitudinea
civica a judecatorului, exprimate prin inaltul grad de respon-
sabilitate fatd de misiunea incredintata, prin atitudine respec-
tuoasa fata de om si, nu in ultimul rind, prin aplicarea corecta
si impartiala a legii in procesul inféptuirii actului de justitie.
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1.2. Asistenta si protectia sociala

Pentru prima data, conceptul de protectie sociald a fost in-
trodus de catre John K. Galbraith si defineste politicile de
protejare ale categoriilor defavorizate ale populatiei, prin
mdsuri ce urmaresc ralierea acestor categorii la un nivel de
trai decent.

Ca element de drept international, Organizatia Interna-
tionald a Muncii a lansat in anul 1952 (Conventia nr.102)
termenul de ,securitate sociala’, cuprinzind ca elemente
complementare asigurdrile sociale si asistenta sociala.

Unul din criteriile de baza de apreciere a gradului de demo-
cratie si dezvoltare a statului il reprezinta nivelul de asigura-
re a respectarii drepturilor si libertatilor copiilor, persoane-
lor in etate, persoanelor cu dizabilitati.

Asigurarea respectarii drepturilor economice si sociale pre-
supune, de rind cu adoptarea unui cadru normativ adecvat,
aplicarea masurilor eficiente pentru implementarea aces-
tuia si aplicarea unui mecanism viabil respectiv. Obiectivul
principal al asistentei sociale este protejarea persoanelor,
care, din motive de natura economica, fizica, psihica sau so-
ciala, nu au posibilitatea sa-si asigure nevoile sociale, sa-si
dezvolte propriile capacitati si competente pentru integra-
rea sociala.

Total adresari CoDOM

10,59% —\

89,41%

M restul asistenta si protectie sociald

Asistenta sociala este in responsabilitatea institutiilor publi-
ce specializate ale autoritatilor administratiei publice cen-
trale si locale si ale organizatiilor societdtii civile, cuprinzind
drepturi acordate in bani sau in naturd, precum si servicii
sociale. Intemeindu-se pe anumite principii, printre care
respectarea demnitatii umane, universalitatea, solidarita-
tea sociald, subsidiaritatea (interventia statului) si parte-
neriatul, asistenta sociala este initiatd si promovata la nivel
central de catre Ministerul Protectiei Sociale, Familiei si Co-

pilului, care este promotorul politicilor de protectie socialg,
cu accent, in mare masurd, pe suportul, atit economic, cit si
social al statului.

Institutia avocatilor parlamentari, ca institutie ce contribu-
ie la apdrarea drepturilor si libertatilor constitutionale ale
cetdtenilor, a inregistrat atit o crestere a calitatii serviciilor
de asistenta sociala din partea statului, cit si un sir de im-
pedimente ce au condus nemijlocit la lezarea drepturilor
si libertdtilor persoanelor social-vulnerabile. Astfel, in anul
2008 la Centrul pentru Drepturile Omului au fost inregistra-
te 127 petitii si 252 adresari in audienta la capitolul asisten-
ta si protectie sociala

Printre multiplele probleme abordate de petitionari trebuie
mentionate urmatoarele:

« cuantumul mic al pensiilor si prestatiilor sociale;
+ modalitatea de calculare/reexaminare a pensiilor;
+ modalitatea de calculare a stagiului de cotizare;

+ protectia sociald a persoanelor care au participat la li-
chidarea avariei de la C.A.E. Cernobil si a urmarilor ei in
zona de instrdinare.

Masurile intreprinse intru realizarea reformelor social-eco-
nomice, inclusiv prin indexarea anuala a pensiilor de asigu-
rdri sociale, au generat o majorare a cuantumului tuturor
tipurilor de pensii, indemnizatiilor si altor alocatii sociale.
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2005 2006 2007 2008
Pensia minimad pentru limita de virsta 290,77 lei 336,42 lei 406,06 lei 475,00 lei
Pensia minima de invaliditate de gradul | 206,85 lei 239,33 lei 288,87 lei 337,98 lei
Pensia minima de invaliditate de gradul Il 199,76 lei 231,12 lei 278,96 lei 326,38 lei
Pensia minima de invaliditate de gradul llI 140,66 lei 162,74 lei 196,43 lei 229,82 lei

Cu toate eforturile depuse, se atesta si in prezent pozitiona-
rea persoanelor de virsta a treia, beneficiari de prestatii so-
ciale, intr-o situatie defavorabild. Un prim pas spre eficien-
tizarea sistemului de asistentd sociald constituie aprobarea
Programului national privind crearea sistemului integrat de
servicii sociale pe anii 2008-2012. In sensul realizarii obiec-
tivului de eficientizare a sistemului de asistentd sociald este
de mentionat adoptarea Legii cu privire la ajutorul soci-
al nr.133 din 13.06. 2008 si a Regulamentului cu privire la
modul de stabilire si plata a ajutorului social, aprobat prin
Hotdrirea Guvernului nr. 1167 din 16.10.2008.

Catre avocatii parlamentari se adreseaza tot mai multi ce-
tateni, in contextul neasigurdrii unui trai decent, solicitind
interventia intru obtinerea unui ajutor material pentru achi-
tarea datoriilor la serviciile locativ-comunale, efectuarea
tratamentului etc. Astfel, avocatii parlamentari sint impusi
de situatie de a explica de fiecare data cetatenilor dreptul
de adresare catre institutiile publice, care sint create intru
sustinerea materiald si directa a persoanelor socialmente
vulnerabile - Fondurile de sustinere a populatiei. Totoda-
ta, adresarile la acest capitol atestd faptul ca populatia nu
cunoaste despre existenta acestora. In opinia avocatilor
parlamentari, Fondul republican de sustinere a populatiei
trebuie sa intreprindd actiuni de informare a cetdtenilor
privind modalitatea de beneficiere de acest serviciu comu-
nitar. Evident, administratia publica locala trebuie sa inter-
vind cu sustinere, consiliere, ajutor atit material, cit moral
paturilor vulnerabile ale populatiei, familiarizarea acestora
cu drepturile lor.

Actualmente, nu existd baza legislativd pentru determina-
rea minimului de existenta. In acest context, avocatii par-
lamentari considerd imperioasa adoptarea cadrului legal
pentru determinarea si utilizarea minimului de existenta,
cuantumul caruia sa fie luat drept baza la calcularea salariu-
lui minim, pensiei minime si platilor sociale. Anume minimul
de existenta ar constitui un indicator in aprecierea nivelului
de trai al cetatenilor, ar servi drept baza pentru elaborarea
si realizarea politicilor sociale, garantind cetdtenilor un ve-
nit la nivelul acestui minim. De mentionat ca asupra nece-
sitdtii urgentdrii adoptarii cadrului legal respectiv, Institutia
Ombudsmanului a stdruit si in raportul privind respectarea
drepturilor omului in Republica Moldova in anul 2006. Pro-
iectul legii cu privire la minimul de existenta in Republica
Moldova a intrat in Parlament in octombrie 2008, dar nu a
fost deocamdata examinat.

Ca si in anii precedenti, un numar impunator de adresari ale
cetdtenilor au avut drept subiect modalitatea de calculare
si stabilire a pensiilor de asigurari sociale, cu referire la exa-
minarea superficiald a adresarilor cetatenilor de catre unii
functionari ai Casei Nationale de Asigurari Sociale si sub-
diviziunilor teritoriale. In mare parte, cuantumul pensiilor
stabilite solicitantilor corespunde legislatiei in vigoare, insa
nu pot fi justificate cazurile in care functionarii organelor de
asigurari sociale manifestd atitudine inadecvata fata de be-
neficiarii de pensii, refuza verificarea si reexaminarea acte-
lor prezentate de cetateni, nu acordd informatiile solicitate
s.a. Aspectele semnalate au fost analizate de cétre avocatii
parlamentari, in contextul unei pretinse incalcari a dreptului
la informatie si a dreptului la asistenta si protectie sociala.
Institutia avocatilor parlamentari a sesizat Casa Nationald de
Asigurari Sociale, atentionind asupra atitudinii necorespun-
zatoare fata de exercitarea atributiilor de serviciu de catre
functionarii organelor de asigurari sociale, de care depinde
stabilirea corecta a cuantumului pensiei. Or, in conditiile in
care marimea pensiei medii in expresie reala devanseaza cu
mult necesitatile pensionarului, orice eroare la calcularea
cuantumului pensiei (chiar daca constituie citiva lei), influ-
enteaza considerabil asupra bugetului acestuia.

La Centrul pentru Drepturile Omului s-a
adresat cetiteanul P., referitor la actiunile
angajatilor Casei Teritoriale de Asigurdri
Sociale C., in aspect de neexaminare a acte-
lor suplimentare prezentate de acesta pentru
reexaminarea cuantumului pensiei stabilite.
Dupa interventia repetatd a avocatului par-
lamentar vizavi de acest caz, de citre organele
de asistentd sociald au fost examinate circum-
stantele invocate de petitionar si efectuate re-
calculdrile respective.

Tn acest context, avocatii parlamentari recomanda angajati-
lor organelor de asigurari sociale sa examineze cu mai mul-
ta diligenta adresarile cetatenilor si sa manifeste o atitudine
corespunzdtoare fatd de acestia in exercitarea atributiilor
de serviciu.

Din adresarile cetatenilor, avocatii parlamentari au consta-
tat discrepante in aspect legal si practic, la aplicarea nor-
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melor care reglementeazd asigurarea cu pensii a diferitelor
categorii de persoane si, ca rezultat al unei analize minu-
tioase, au inaintat propunerile si recomandadrile de rigoare
organelor competente.

In adresa Centrului pentru Drepturile Omului au parvenit adre-
sdri de la beneficiari de pensie in baza Legii asigurdrii cu pen-
sii a militarilor si a persoanelor din corpul de comanda si din
trupele organelor afacerilor interne nr.1544 din 23.06.1993, in-
vocindu-se probleme legate de acordarea unor inlesniri la cal-
cularea vechimii in muncd pentru stabilirea pensiei, in special,
neincluderea in mdrime tripld a timpului de lucru in zonele su-
puse poludrii radioactive in urma avariei de la C.A.E. Cernobil,
in conformitate cu prevederile articolului 17 din Legea privind
protectia sociald speciald a cetdtenilor care au avut de suferit
de pe urma catastrofei de la Cernobil nr. 909 din 30.01.92. Intru
asigurarea respectdrii dreptului la asistenta si protectie socia-
la si in vederea neadmiterii unor atare situatii, a fost sesizat
Ministerul Afacerilor Interne.

Ministerul Afacerilor Interne nu a sustinut opinia avocatilor
parlamentari, invocind prevederile unor acte normative in vi-
goare, aprobate de Guvern. Argumentele aduse de ministerul
vizat in sustinerea pozitiei sale nu pot fi acceptate, avocatii
parlamentari atentionind autoritdtile competente asupra ne-
cesitdtii examindrii minutioase a aspectelor semnalate.

In aceeasi ordine de idei, in contextul asigurarii protectiei so-
ciale speciale persoanelor care au participat la lichidarea ava-
riei de la C.A.E. Cernobil, avocatii parlamentari au fost sesizati
de cetateni care au invocat nerecunoasterea legitimatiei de
participant la lichidarea avariei de la C.A.E Cernobil, eliberate
de Ucraina si, respectiv, neconfirmarea statutului pe care il
detin. Prin urmare, persoanele respective nu beneficiaza de
nlesnirile si compensatiile prevazute pentru aceste categorii
de cetdteni. Refuzul acordarii statutului de participant este
argumentat de cdtre Ministerul Protectiei Sociale, Familiei
si Copilului prin faptul ca nu a fost prezentat ordinul de de-
plasare, foaia de drum, care ar confirma delegarea persoanei
in cauzd in zona de instrdinare de la Cernobil, cu referire la
hotdrirea din 23.04.1999 a sedintei Comisiei de stat pentru
verificarea autenticitatii documentelor vizind participarea la
lichidarea consecintelor catastrofei de la Cernobil.

Avocatii parlamentari si-au propus investigarea situatiei re-
spective, atit in sensul repunerii in drepturi a petitionarilor,
cit si in vederea identificarii problemelor de ordin legal si
practic la capitolul protectia sociald a acestei categorii de
cetateni.

Un alt aspect semnalat in reclamatii se refera la ajustarea le-
gislatiei ce reglementeaza stabilirea pensiei unor categorii
de persoane care activeazd in organele afacerilor interne.

La Centrul pentru Drepturile Omului s-a adresat cetdteanul Z,
invocind inegalitate de pozitii, referitor la atribuirea inlesnirilor
la calcularea vechimii in muncd pentru perioada de activitate
in izolatoarele de detentie provizorie ale organelor afacerilor

interne, in functii identice cu cele din izolatoarele de urmdrire
penald din subdiviziunea Ministerului Justitiei (supraveghere,
escortare, transferare sub escortd a retinutilor, arestatilor).

Examinind argumentele petitionarului, precum si cadrul nor-
mativ la acest capitol sitinind cont de faptul cd pind la moment
colaboratorii organelor afacerilor interne (din izolatoarele de
detentie provizorie) mai indeplinesc atributiile enuntate, avo-
catii parlamentari au considerat echitabil ca si aceastd cate-
gorie de persoane sd beneficieze de inlesnirile prevdzute in
articolul 29 din Legea cu privire la sistemul penitenciar nr.1302
din 24.07.1997, pentru colaboratorii din sistemul penitenciar.
Intru asigurarea echitdtii sociale, avocatii parlamentari au so-
licitat intervenirea Guvernului .

Sustinind opinia avocatilor parlamentari, Ministerul Afacerilor
Interne a initiat procedura de modificare a Hotdririi Guvernului
nr. 78 din 21.09.94, prin introducerea in continutul lit.d) pct.8 a
sintagmei “izolator de detentie provizorie’, astfel incit si aceste
persoane sd poatd beneficia de aceste inlesniri.

Din adresdrile cetdtenilor s-au constatat si alte situatii ce
creeazd o inechitate sociala si constituie restringere a drep-
tului la asistenta si protectia sociala - neincluderea in vechi-
mea in muncd si in stagiul de cotizare a perioadei de ingriji-
re a copilului pina la virsta de 3 ani, in cazul in care aceasta a
fost folosita de bunei. Conform prevederilor articolului 124
din Codul muncii, concediul partial platit pentru ingrijirea
copilului poate fi folosit si de tatél copilului, bunicd, bunel
sau alta ruda care se ocupa nemijlocit de ingrijirea copilului.
Acest concediu se include in vechimea in munca, inclusiv in
vechimea in munca speciala si in stagiul de cotizare.

Articolul 5 din Legea privind pensiile de asigurdri sociale de
stat nr. 156 din 14.10.98, stipuleaza ca in stagiul de cotizare
se include perioada de ingrijire a unui copil pind la virsta de
3 ani de catre unul din pdrinti sau de tutore in caz de deces
al ambilor parinti. Aceastd reglementare constituie temei
juridic pentru casele teritoriale de asigurari sociale de a nu
include in stagiul de cotizare aceasta perioada pentru bu-
neii care au ingrijit copilul pind la virsta de 3 ani.

In acest context, avocatii parlamentari constatd o neconcor-
dantad in legislatie, care permite interpretarea confuza a nor-
melor legale si recomanda autoritdtilor competente revizui-
rea cadrului legislativ evocat, in vederea unificarii acestuia.

Tn anul de referintd au continuat s parvina adresari de la
pensionarii incadrati in cimpul muncii, in contextul incalca-
rii dreptului constitutional la asistentd si protectie sociala,
cu referintd la actele normative privind pensiile de asigurdri
sociale, in special, ce tin de dreptul la recalcularea pensiilor.
Astfel, realizindu-si dreptul la pensie, dar continuind sa ac-
tiveze in cimpul muncii si sa-si onoreze obligatiile constitu-
tionale de a contribui prin impozite la formarea bugetului
public national, cetdteanul, la rindul sdu, nu beneficiaza de
o tratare echivalentd din partea statului, perioada de acti-
vitate dupd oformarea dreptului la pensie nefiind inclusa
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Persoanele virstnice, care prin contributia
lor de altd datd si-au obtinut dreptul la susti-
nere sociald (pensie) din partea statului, sint
impuse de situatie sd-si continue activitatea
de munca pentru a putea supravietui.

pentru recalculare (in scop de majorare) a pensiei.

Aceasta problemd, de altfel abordata de avocatii parlamen-
tari si in anii precedenti, ramine nesolutionatd si merita
atentia organelor competente intru cdutarea unor variante
optime, in conditiile in care cuantumul pensiei nu asigura
un trai decent persoanelor virstnice.

Introducerea modificarilor de rigoare in Legea privind pen-
siile de asigurari sociale de stat nr.156 din 14.10.98 sau scu-
tirea de impozit in bugetul public, ar fi unele din solutiile
propuse de avocatii parlamentari.

Egalitatea si echitatea drepturilor tuturor cetatenilor con-
stituie o valoare fundamentald a societatii democratice.
Persoanele cu dizabilitati prezintd un grup vulnerabil care
necesita crearea conditiilor pentru integrarea lor in socie-
tate. Integrarea, si nu izolarea sau institutionalizarea, este
obiectivul principal al politicilor sociale care au a se con-
forma la practicile si principiile europene. Persoanele cu
diferite forme de dizabilitate si familiile acestora prezinta
o categorie de persoane dezavantajate, comparativ cu alte
categorii de populatie.

Cu toate cd mdrimea medie a prestatiilor sociale este in
continud crestere, aceasta ramine, in continuare, foarte
mica si nu acoperd cheltuielile minime necesare pentru asi-
gurarea unui nivel de trai decent. Cuantumul mediu al pen-
siei de invaliditate, potrivit datelor furnizate de Ministerul
Protectiei Sociale, Familiei si Copilului, in anul 2008, dupa
indexare, a constituit 545,56 lei (in anul 2007 - 470,57 lei).
Anume aceasta categorie de persoane este supusa cel mai
des riscului de a se afla in pragul sardciei.

Pornind de la dezideratele constitutionale, aceste persoane
beneficiaza de o protectie sociald speciala din partea sta-
tului. Cu toate acestea, exista un sir de probleme cu care
se confruntd aceste categorii de persoane, probleme care
necesita a fi depasite, cum ar fi:

«  prestatii sociale sub nivel;

+ cadrul legal neracordat la standardele internationale in do-
meniul asigurdrii drepturilor persoanelor cu dizabilitati;

« modalitatea de stabilire a invaliditatii;

+ nivelul scazut de plasare in cimpul muncii si motivatia
redusd pentru angajarea persoanelor cu dizabilitati;

+ accesul limitat al persoanelor cu dizabilitati la infra-
structura sociala ca rezultat al neadaptarii mediului fizic
din punct de vedere arhitectural;

» accesul limitat la mediul informational;

- indiferenta societatii fata de problemele persoanelor cu
dizabilitati.

Analiza datelor statistice pe ultimii ani atesta tendinta de
crestere permanentd atit a numarului persoanelor cu diza-
bilitati, cit si a indicelui invaliditatii.

Potrivit informatiei furnizate de Ministerul Protectiei Sociale,
Familiei si Copilului, in anul 2008, au fost incadrate in grad
de invaliditate 14021 persoane, cu 1,7% mai multe decit in
anul 2007 (13779 persoane). Incidenta invaliditatii primare,
in anul de referinta, a constituit 392 cazuri la 100 000 locui-
tori, comparativ cu 384 cazuri in anul 2007.

Este alarmant faptul ca 88,1 % dintre persoanele incadrate
primar, sint in virsta apta de munca; 62% din invalizii pri-
mari sint locuitori din sectorul rural. Or, invaliditatea prima-
rd este un indicator al activitdtii institutiilor medico-sanitare
publice (IMSP) si care, in mare mdsura, reflecta nivelul cali-
tatii asistentei medicale prestate populatiei.

Ramine alarmanta situatia in sfera acordarii gradelor de in-
validitate. Un numar considerabil de adresari cdtre avocatii
parlamentari parvin, in special, de la persoane incadrate in
grad de invaliditate, care atentioneazd asupra problemelor
cu care se confrunta. In mare parte problemele abordate
de invalizi tin de asistenta sociala si de acordarea gradelor
de invaliditate, in special, diminuarea acestora. Examinarea
acestor categorii de reclamatii atesta lipsa de informare a
cetatenilor, cdrora li se stabileste gradul de invaliditate de
catre Consiliile primare teritoriale de expertiza medicala a
vitalitatii privind procedura de contestare/reexaminare a
deciziilor respective. In acest context, avocatii parlamen-
tari continuad sa sustina ca informarea completa si veridica
a populatiei, la acest capitol, va contribui incontestabil la
realizarea efectiva a drepturilor acestora.

Tn alté ordine de idei, se impune revizuirea definitiei actuale
ainvaliditatii si notiunilor juridice legate de ea, introducerea
unei definitii unice pentru persoanele cu dizabilitati, modi-
ficarea metodologiei de stabilire a gradului de invaliditate,
astfel incit aceste deziderate sd nu prezinte elemente dis-
criminatorii si sa corespundd standardelor internationale in
domeniu.

In unele adresari cetatenii solicitd sustinerea avocatilor
parlamentari vizavi de solutionarea unei anumite proble-
me, propunind chiar solutii concrete. Drept urmare a unei
adresari parvenite de la un grup de cetateni privind facilita-
rea deplasarii, in special, a invalizilor, la Centrul Republican
Experimental Protezare, Ortopedie si Reabilitare (CREPOR),
avocatii parlamentari s-au adresat catre autoritdtile publice
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locale privind solutionarea pozitiva a initiativei de deschi-
dere a unei rute urbane auto regulate, care sa asigure lega-
tura directd a gdrilor auto cu CREPOR. Initiativa respectiva
a fost sustinuta si de administratia CREPOR, aceasta confir-
mind asupra unui numar impunator de persoane din toate
localitatile tarii, care fac tratament si/sau profilaxia aparatu-
lui locomotor la institutia vizata.

Aceastd initiativa nu a fost sustinutd de autoritatile admi-
nistratiei publice locale competente, in pofida faptului ca
initial au dat asigurdri ca propunerea respectiva va fi luata
in considerare la reexaminarea retelei de rute ale mijloace-
lor de transport public, pentru anul 2009.

Exista cazuri in care, intru repunerea in dreptul lezat al ceta-
teanului, avocatii parlamentari, uzind de competentele atri-
buite prin Legea cu privire la avocatii parlamentari, intervin
in apdrarea intereselor petitionarului. Astfel, solutionarea
cazului cet. C,, invalid de gradul |, caruia i-au fost amputa-
te ambele membre inferioare, care intentiona protezarea
ortopedica peste hotarele republicii, a durat o perioada
destul de indelungata (din anul 2006 - sfirsitul anului 2008).
Ca rezultat al examinadrii adresarii respective, avocatul par-
lamentar, in calitate de mediator, a propus incheierea unui
acord de conciliere intre partile implicate, prin care acestea
isi asumau anumite obligatii. Dat fiind faptul cd o parte a
acordului nu arespectat obligatiunile de transferare a sumei
necesare pentru protezare, avocatul parlamentar a adresat
o cerere in instanta de judecatd in apararea intereselor cet.
C., constatind o lezare a dreptului constitutional privind
protectia persoanelor handicapate. Instanta de judecatd a
pronuntat o decizie in favoarea petitionarului. De remarcat,
in acest context, ca in alte situatii sint suficiente doar sesi-
zarile si recomanddrile avocatilor parlamentari pentru a fi
inlaturate neregulile constatate.

Protectia sociald a invalizilor inseamna crearea de catre stat
a conditiilor pentru dezvoltarea lor individuald si realizarea
de catre ei a capacitatilor, drepturilor si libertatilor in egala
masura cu toti ceilalti cetateni. Desi Legea privind protectia
sociald a invalizilor nr. 821 din 24.12.1991 prevede respec-
tarea unui spectru larg de drepturi sociale ale persoanelor
cu dizabilitati, lipsa unor mecanisme eficiente de implemen-
tare in practica si acoperirii financiare adecvate atribuie un
caracter formal unor prevederi ale acesteia.

Legea prevede crearea de catre organele centrale si locale
ale puterii de stat a conditiilor necesare pentru accesul liber
al invalizilor la casele de locuit, la cladirile si constructiile
publice si de productie, la folosirea libera a mijloacelor de
transport in comun si a comunicatiilor de transport, a mij-
loacelor de telecomunicatii si de informare, pentru orienta-
rea si deplasarea libera.

In acest context, tinind cont de sugestiile participantilor la
masa rotunda organizata de Centrul pentru Drepturile Omu-
lui, in colaborare cu Uniunea Organizatiilor Invalizilor din Re-

Avocatii parlamentari intentioneazd sd
creeze un consiliu consultativ pe lingd
Centrul pentru Drepturile Omului din
reprezentanti ai societidtii civile atasati pe
domeniul respectirii drepturilor persoane-
lor cu dizabilitdti.

publica Moldova, avocatii parlamentari au recomandat ad-
ministratiei Curtii de Apel Chisindu, precum si Curtii de Apel
Economice, intreprinderea masurilor urgente de adaptare
din punct de vedere arhitectural a cladirilor respective pen-
tru facilitarea accesului persoanelor cu dizabilitati in interior.
In urma acestor sesizari conducerea Curtii de Apel Chisinau a
solicitat contributia Ministerului Justitiei si Consiliului Supe-
rior al Magistraturii in vederea alocarii mijloacelor financiare
necesare pentru solutionarea problemei abordate.

Monitorizarea gradului de asigurare a accesului persoane-
lor cu dizabilitati la mediul fizic si comunicational va ramine
una din prioritatile agendei de lucru a avocatilor parlamen-
tari pentru anul 2009, in contextul realizarii efective a drep-
turilor persoanelor cu dizabilitati, in urma semnarii de catre
Republica Moldova a Conventiei Organizatiei Natiunilor
Unite privind drepturile persoanelor cu dizabilitati.

O problema stringenta si des abordata este accesul limitat
pe piata muncii a persoanelor incadrate in grad de invalidi-
tate. Desi actuala politica sociala prevede masuri de plasare
in piata muncii a persoanelor cu dizabilitati, mecanismele si
formele de asigurare cu servicii de reorientare profesionala
si reabilitare ramin a fi insuficiente.

Catre avocatul parlamentar s-a adresat cet. C,, invalid de gra-
dul l, care a invocat imposibilitatea angajdrii in cimpul muncii
din cauza incadrdrii in grad de invaliditate. S-a constatat cd
invalizii de gradul I nu pot beneficia de serviciile organelor de
plasare in cimpul muncii, acest fapt fiind conditionat de exis-
tenta unor prevederi legale, ce nu incurajeazd incluziunea
sociald a acestor categorii de persoane. Refuzul inregistrdrii
invalizilor de gradul | de cdtre agentiile de ocupare a fortei de
muncd este argumentat, cu trimitere la articolul 2 lit.b) din
Legea privind ocuparea fortei de muncd si protectia sociald a
persoanelor aflate in cdutarea unui loc de muncd nr. 102 din
13.03.2003.

Desi, la interventia avocatului parlamentar, organele de re-
sort au depus efort pentru solutionarea problemei petitio-
narului, aceasta ramine actuald pentru un numar mare de
persoane - invalizi de gradul | si Il.

In opinia avocatilor parlamentari, in conditiile in care cuan-
tumul pensiei de invaliditate stabilite nu satisface necesita-
tile invalizilor, facilitarea incadrarii in campul muncii pentru
aceasta categorie de persoane ar constitui un aport semni-
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ficativ din partea statului, atit la solutionarea problemelor
de ordin material, precum si pentru integrarea acestora in
societate. In acest sens, avocatii parlamentari recomanda
examinarea oportunitatii initierii procedurii de modificare
si completare a Legii privind ocuparea fortei de munca si
protectia sociald a persoanelor aflate in cautarea unui loc
de munca si altor acte normative, ce reglementeaza proce-
sul de plasare in cdmpul muncii, intru sporirea accesului la
masurile de protectie sociala a persoanelor cu dizabilitati.

Acceptind principiile internationale de promovare si apdrare a
drepturilor persoanelor cu handicap, Republica Moldova si-a
asumat angajamentul s creeze premisele necesare pentru
transpunerea in practica nationala a acestora. In acest context,
este necesara revizuirea metodologiei de stabilire a dizabilitatii
in sensul determindrii nivelului capacitatii de munca la persoa-
nele cu virstd aptd de muncd, elaborarea unui program indivi-
dual de reabilitare profesionala si incluziune in cimpul muncii.

Astfel, o parte din persoanele incadrate in gradele | si Il de
invaliditate va avea posibilitatea sa participe in circuitul pie-
tei muncii si, avind un salariu, vor plati contributii de asigu-
rdri sociale de stat, respectiv la atingerea virstei de pensio-
nare, vor beneficia de pensie de asigurdri sociale.

In opinia avocatilor parlamentari, intru implementarea efi-
cienta a prevederilor articolului 31 din Legea privind pro-
tectia sociala a invalizilor nr. 821din 24.12.1991, se impune
necesitatea perfectiondrii mecanismului existent, in special,
cu referire la normativele de rezervare a locurilor de munca
in intreprinderi, institutii si organizatii pentru persoanele
cu dizabilitdti, in marime de cel putin 5 la suta din numa-
rul total al angajatilor. Necesita a fi examinatd chestiunea
privind crearea unor institutii specializate pentru pregatirea
profesionala a copiilor invalizi, prin care s-ar facilita accesul

Conform Legii privind protectia sociald a in-
valizilor organele administratiei publice lo-
cale aproba listele de functii si profesii care
trebuie sd fie ocupate prioritar de invalizi. Sint
stabilite, deopotrivd, normativele de rezervare
in intreprinderi, institutii si organizatii a lo-
curilor de muncd pentru acestea in mdrime de
cel putin 5% din numdrul total de angajati.
Angajatorii care nu rezervd locuri de muncd
pentru persoanele cu dizabilititi sau care
evitd sd le angajeze, alocd in fondul de somaj
defalcari in valoare de un salariu mediu anual
pentru fiecare loc de muncd neasigurat.

invalizilor la incadrarea pe piata muncii, in sfera productiva
si de deservire.

Pentru facilitarea accesului la piata muncii a categoriilor
defavorizate, inclusiv a persoanelor cu dizabilitati, se im-
pune necesitatea elaborarii si implementarii unei politici
eficiente de integrare profesionald a acestora, care ar pre-
vedea asigurarea unor conditii de munca speciale, stimula-
rea angajatorilor care angajeaza in cimpul muncii persoane
cu dizabilitati. Este relevanta implicarea mai constructiva a
societatii civile in elaborarea proiectelor de acte normative
din domeniul social, avizarea acestora de catre societatile
invalizilor din Moldova.

De remarcat cd actualul sistem favorizeaza crearea depen-
dentei persoanelor cu dizabilitati fata de prestatiile sociale
si nu contribuie la reabilitarea activd a acestora. Pe acest
motiv, numerosi invalizi ramin in continuare exclusi din
viata sociala. Tn acest context, succesul integrarii sociale a
invalizilor depinde, mai intii de toate, de conlucrarea tutu-
ror institutiilor responsabile de protectia sociald, juridica si
educatia speciala a acestor categorii de persoane.

Tendinta Republicii Moldova de integrare in Uniunea Eu-
ropeana impune conditia ca politicile sociale sa constituie
parte indispensabila a politicilor de prosperitate ale tutu-
ror membrilor societatii. In acest sens, Republica Moldova
a semnat si a ratificat un sir de acte internationale, printre
care Carta Sociald Europeana revizuitd (ratificata partial).
Actualmente se examineaza posibilitatea extinderii nu-
marului dispozitiilor Cartei Sociale, care ar putea fi imediat
acceptate de Moldova. Un primpas in asigurarea realizdrii
efective a drepturilor persoanelor cu dizabilitdti constituie
aderarea Republicii Moldova la Conventia Organizatiei Na-
tiunilor Unite privind drepturile persoanelor cu dizabilitati
din 13 decembrie 2006.

Conventia este primul instrument juridic obligatoriu care
vizeaza direct drepturile si libertatile persoanelor cu dizabi-
litdti, oferind un nivel de protectie fard precedent, stabiles-
te standarde universale minime de actiune, precum si pasi
concreti care ar asigura incluziunea persoanelor cu dizabili-
tati in toate domeniile de activitate.

In special, aceasta prevede ci invalizii se bucura de aceleasi
drepturisi libertati fundamentale, de rind cu ceilalti membri
ai societatii - egalitate si nediscriminare, transport, informa-
tie, egalitate in fata legii, invatamint, sanatate, munca, pro-
tectie sociald, participare la viata politica, sociald, culturala.
Semnarea documentului respectiv, la 30 martie 2007, im-
pune necesitatea ajustarii legislatiei nationale in domeniu
la standardele internationale, pentru a asigura persoanelor
cu handicap posibilitatea integrarii in societate si beneficie-
rii de drepturile si libertatile fundamentale ale omului.
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1.3. Proprietatea privata

In perioada de referint4 la Centrul pentru Drepturile Omu-
lui au fost inregistrate 79 de plingeri si 444 de adresari in
audientd, referitoare la nerespectarea dreptului de proprie-
tate privatd, garantat prin articolul 46 din Constitutie. Con-
ventia Europeana a Drepturilor Omului garanteaza dreptul
la proprietate, dreptul individual de a dispune de bunurile
proprii, constituind un element traditional fundamental
al dreptului de proprietate. Pentru a fi conforma cu CEDO,
privarea de proprietate trebuie sa urmareasca un scop de
utilitate publica si sa respecte conditiile prevazute de lege
si principiile generale ale dreptului international.

Statistica adresarilor catre avocatii parlamentari atesta ca
esenta subiectelor abordate de populatia mediului urban

Total adresari CoDOM
14,59% \
85,41%
restul dreptul la proprietatea privatd

si celui rural difera mult. Locuitorii mediului urban au invo-
cat cel mai frecvent problema constructiilor neautorizate,
procedura eliberarii autorizatiilor de construire si certifica-
telor de urbanism, problema restituirii depunerilor banesti
ale deponentilor Bancii Comerciale ,Guineea”- S.A si Con-
cernului ,Intercapital’, pe cind locuitorii mediului rural au
sesizat avocatii parlamentari pe problemele raporturilor
intre detinatorii de terenuri agricole si arendasi, beneficierii
de ajutoare in urma calamitatilor naturale. Restituirea ave-
rii sau recuperarea valorii acestora victimelor represiunilor
politice si indexarea depunerilor banesti ale cetatenilor in
,Banca de Economii”sint problemele care au afectat cetate-
nii, indiferent de locul de trai al acestora.

In acest context, avocatii parlamentari au fost sesizati frec-
vent de fostii deportati, care au invocat acelasi subiect:
restituirea bunurilor sau recuperarea valorii acestora prin
achitarea de compensatii. Cu toate ca problema acestei ca-
tegorii de cetdteni s-a aflat in atentia legislativului de mai
multi ani, mecanismul de restituire a averii sau de achitare
a compensatiei a ramas imperfect si a creat impedimente

Pentru incdlcarea dreptului la proprietate
privatd, Republica Moldova a suferit 62 de
condamnadri la CEDO, inclusiv 9 condamndri
in anul 2008.

suplimentare victimelor represiunilor politice sau mosteni-
torilor acestora.

Astfel, in anii 2007-2008 avocatii parlamentari au examinat,
din oficiu, starea de lucruri vizind implementarea modifica-
rilor in legislatia privind reabilitarea victimelor represiuni-
lor politice, in special, eficienta mecanismului de restituire
a bunurilor sau recuperarii valorii acestora, prin achitarea
de compensatii, stabilit in Regulamentul privind restituirea
valorii bunurilor prin achitarea de compensatii persoanelor
supuse represiunilor politice, precum si achitarea compen-
satiei in cazul decesului, ca urmare a represiunilor politice,
aprobat prin Hotarirea Guvernului nr. 627 din 05.06.2007.
Rezultatele studiului au fost aduse la cunostinta Parlamen-
tului si Guvernului Republicii Moldova, cu solicitarea de in-
tervenire, in limitele competentelor.

Totodatd, s-a constatat ca in unele arhive raionale nu s-au
pastrat informatiile referitoare la confiscarea averii persoa-
nelor deportate, fapt care a creat impedimente la examina-
rea cererilor depuse la comisiile speciale create de autori-
tatile executive ale administratiei publice locale. Tn acest
context, avocatii parlamentari considera oportuna interve-
nirea Guvernului intru identificarea solutiilor de rigoare.

Tn legatura cu faptul ci nu s-au péastrat nici documentele
care sa confirme ca anterior persoanelor represate nu le-au
fost restituite bunurile sau compensata valoarea acestora,
in urma operarii modificarilor in Regulamentul nominalizat,
cetdtenii au fost scutiti de obligatia de a prezenta certifica-
tul respectiv, sarcina acumularii informatiei in acest dome-
niu revenindu-i comisiei speciale. Aceste modificari puteau
fi interpretate ca o incercare de a facilita situatia solicitanti-
lor si a li se permite sa se incadreze in termenul stabilit de
lege pentru depunerea cererii pentru restituirea bunurilor
confiscate sau compensarea valorii acestora, daca nu apa-
reau alte dificultati.

Anterior, autoritatile administratiei publice locale, la solici-
tarea persoanei represate, nu puteau elibera certificatul de
confirmare ca aceasta nu a fost despdgubita (in lipsa docu-
mentelor confirmatoare de evidenta si circulatie a mijloace-
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lor bdnesti, administratia publica locala nu risca sa elibereze
un astfel de certificat). Ulterior, dupa operarea modificarilor
invocate, la solicitarea comisiei speciale, organul local a in-
ceput sa prezinte informatii confirmatoare despre despa-
gubirea anterioard a solicitantului, ca proba utilizind doar
deciziile sale de aprobare a listelor beneficiarilor dreptului
la despagubire, nu si documentele primare care ar confir-
ma achitarea platilor corespunzdtoare. Comisiile speciale
acceptau, in calitate de dovada, aceste decizii si, respectiv,
respingeau cererea de restituire a bunurilor confiscate sau
compensare a valorii acestora.

In opinia avocatilor parlamentari, aceasta se datoreaza ati-
tudinii iresponsabile si lipsei de buna-credinta a membrilor
comisiilor, uneori poate si a nedorintei de a constientiza
gravitatea fenomenului ca atare, responsabilitatea si obli-
gatiunile statului de a repara ilegalitdtile de altddata, care
au afectat drepturile unui numar impunator de cetateni.

Desigur, decizia comisiei speciale poate fi contestata in in-
stanta de judecatd, insa reclamantul (represatul), solicitind
anularea acesteia, trebuie s prezinte probe intru confirma-
rea temeiniciei revendicarilor sale. Instantele de judecata
resping cererile pe motiv ca ,..reclamantul nu a prezentat
probe care sd confirme cd nu a primit compensarea valorii
averii confiscate..!’, fara a tine cont de prevederile articolului
118 din Codul de procedura civila, conform carora,,...fiecare
parte trebuie sd dovedeasca circumstantele pe care le invoca
drept temei al pretentiilor si obiectiilor...”, iar instanta de ju-
decatad,...este in drept sd propund pdrtilor si altor participanti
la proces, dupd caz, sd prezinte probe suplimentare si sd do-
vedeascd faptele ce constituie obiectul probatiunii pentru a se
convinge de veridicitatea lor...".

Prin urmare, legea ofera posibilitate judecatorului sa in-
tervinad in scopul cercetarii multiaspectuale, complete, ne-
partinitoare si nemijlocite a circumstantelor cauzei, caldu-
zindu-se de lege, pentru a asigura adoptarea unei hotariri
legitime si intemeiate.

Intre timp, victimele represiunilor politice continua s& se
adreseze la Centrul pentru Drepturile Omului, invocind im-
posibilitatea recuperarii valorii bunurilor confiscate, natio-
nalizate sau scoase, in alt mod, din posesie.

Solutionarea corespunzdtoare a problemelor cu care se con-
fruntd aceasta categorie de persoane presupune implicare
activa si onesta a autoritatilor publice centrale si locale, intru
a evita premise pentru ca acest subiect sa constituie obiect
de examinare in institutiile de jurisdictie internationala.

De rind cu acestea, avocatii parlamentari considerd nece-
sard operarea modificarilor in Art. Il din Legea nr. 186 din
29.06.2006 pentru modificarea si completarea Legii nr.1225-
Xl din 08.12.1992 privind reabilitarea victimelor represiuni-
lor politice, in vederea extinderii termenului de depunere a
cererii de restituire a bunurilor sau de recuperare a valorii
acestora prin achitare de compensatii.

Avocatii parlamentari au continuat s fie sesizati de mem-
brii intovdrasirilor pomicole, situate in raza municipiului
Chisinau, care au invocat lezarea mai multor drepturi con-
stitutionale in legdtura cu imposibilitatea obtinerii adrese-
lor juridice si vizelor de domiciliu. In lipsa adreselor juridice
si vizelor de domiciliu, acesti cetateni se afla in afara orica-
ror garantii din partea statului, fiind in imposibilitate sa-si
perfecteze buletine de identitate si pasapoarte, sa obtina
polite de asigurare, sa inainteze actele necesare la Consiliile
teritoriale de expertiza medicala a vitalitatii pentru incadra-
rea in grad de invaliditate, nu-si pot realiza dreptul la vot,
copiii acestora nu pot fi inscrisi in institutiile de invatamint
etc. In lipsa adreselor juridice, au esuat solicitérile de inter-
venire a serviciului de pompieri, urgentei si politiei.

In urma intervenirilor avocatilor parlamentari catre autori-
tatile publice locale si Ministerul Administratiei Publice Lo-
cale cu referire la acest subiect, nu au fost propuse solutii
relevante pentru redresarea situatiei existente.

In opinia ministerului vizat, problema ce tine de includerea
intorvarasirilor pomicole in intravilanul localitatilor poate fi
solutionatd in limitele prevederilor Codului funciar nr.828
din 25.12.1991, Legii privind principiile urbanismului si
amenajarii teritoriului nr. 835 din 17.05.1996, Legii despre
aprobarea Regulamentului cu privire la modul de solutio-
nare a chestiunilor organizarii administrativ-teritoriale a Re-
publicii Moldova nr. 741 din 20.02.1996 precum si ale Legii
privind administratia publicd locald nr. 436 din 28.12.2006.

Totodatd, este necesara recuperarea pierderilor agricole
cauzate atit de modificarea destinatiei terenurilor in cadrul
intovardsirilor pomicole, de catre proprietarii loturilor, cit
si a celor care vor fi cauzate de excluderea terenurilor din
categoria terenurilor cu destinatie agricold, iar includerea
intovardsirilor pomicole in componenta primariilor va ne-
cesita mijloace financiare considerabile, in special pentru
asigurarea infrastructurii sociale si ingineresti, care necesi-
ta a fi estimate si identificate, existind riscul ca o parte din
aceste cheltuieli sa nu poata fi suportata de marea majori-
tate a proprietarilor loturilor din intovarasirile pomicole.

Sustinind opinia autoritdtilor publice locale, avocatii parla-
mentari considera cd problema abordatd ar putea fi soluti-
onata prin instituirea unei comisii la nivel de executiv, care
sd aprecieze actiunile, modul si mijloacele necesare pentru
modificarea statutului intovarasirilor pomicole.

In ultimii ani a sporit considerabil numarul adresarilor, in
care se invoca probleme ce tin de constructiile neautoriza-
te si lipsa unui control de rigoare in acest aspect. Demara-
rea constructiilor incepe in lipsa actelor necesare, inclusiv
a autorizatiilor de construire si proiectelor de executare, si
creeazd impedimente si incomoditati vecinilor.

Printre factorii care provoaca aparitia constructiilor ne-
autorizate in municipiul Chisindu ar fi nu numai procedura
anevoioasa de eliberare a certificatelor de urbanism si a au-
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torizatiilor de construire, fapt care conduce la tergiversarea
procesului de emitere a acestor acte, dar si interdictiile spe-
cificate in Hotdrirea Guvernului nr. 978 din 02.09.2004 pri-
vind stabilirea moratoriului la modificarea tramei stradale si
amplasarea constructiilor in centrul istoric si in spatiile verzi
ale mun. Chisindu.

Cu toate ca s-au intreprins incercari de simplificare a proce-
durii de obtinere a documentatiei de construire, acestea nu
au avut un impact pozitiv asupra situatiei din domeniul re-
spectiv. Ca rezultat, cetdtenii sint nevoiti sa perfecteze acte-
le necesare pentru edificarea constructiilor intr-o perioada
de cel putin 6 luni, cu suportarea unor cheltuieli financiare
considerabile.

Conform practicii instituite in Primaria municipiului Chisindu
la capitolul ce tine de eliberarea autorizatiilor de construire
si a certificatelor de urbanism, atestate la fata locului de c&-
tre colaboratorii Centrului pentru Drepturile Omului, aceasta
procedura, in marea majoritate a cazurilor, depdseste terme-
nul de 30 de zile, specificat in Regulamentul privind certifica-
tul de urbanism si autorizarea construirii sau desfiintarii con-
structiilor si amenajarilor, aprobat prin Hotdrirea Guvernului
nr. 360 din 18.04.1997, fapt care impune cetétenii sa inceapa
constructia pina la obtinerea actelor necesare.

In opinia specialistilor din Primaria municipiului Chisinau,
numarul constructiilor neautorizate depistate si inregistra-
te de cdtre organul administratiei publice locale nu reflecta
nici pe departe situatia reala.

In anul 2008, Comisiile administrative pe lingd Preturi au
examinat 257 de procese-verbale intocmite, in temeiul arti-
colului 149 din Codul cu privire la contraventiile administra-
tive, de catre Inspectia de stat in constructii, comisariatele
de politie. O buna parte din cazuri au fost clasate in legatura
cu expirarea termenului de aplicare a sanctiunii administra-
tive, persoana vinovata fiind absolvita de raspundere admi-
nistrativa.

Mai mult decit atit, din momentul depistarii constructiei
neautorizate, expedierii demersurilor respective cdtre or-
ganele cu functii de control (Inspectia de stat in constructii
si comisariatul de politie) si prezentarii proceselor-verbale
comisiei administrative, deseori trece o perioada de timp
considerabild, in care constructiile sint deja finalizate, fapt
care nu-i permite preturii in mod operativ sa execute demo-
larea acestora la faza initiala.

Acest fapt atesta colaborarea ineficienta intre Inspectia de
stat in constructii, comisariatele de politie din sectoare si pre-
turi, ceea ce influenteaza asupra examinarii operative a ca-
zurilor cu privire la contraventia administrativa prevazuta de
art. 149 din Codul cu privire la contraventiile administrative.

O chestiune importanta, care rdmine fdra solutionare, este
combaterea constructiilor neautorizate ce tin de replanifi-
carea apartamentelor, cu interventii in structura portantd

a blocului locativ. Aceste cazuri pot fi depistate doar atunci
cind sint plingeri de la locatari sau cind proprietarii apar-
tamentelor se adreseaza pentru legiferarea replanificarilor
efectuate. Politia si Inspectia de stat in constructii nu in-
treprind actiuni intru depistarea acestor cazuri, circa 80%
din replanificari raminind neidentificate si sporind riscul
unui impact negativ in caz de calamitati naturale. In cazul
depistarii replanificérii neautorizate si intocmirii procesu-
lui-verbal cu privire la contraventia administrativa, Comisia
administrativa se afla in incertitudine vizavi de aplicarea
sanctiunii si obligarea contravenientului sa remedieze con-
structia afectatd in urma interventiei neautorizate.

In opinia specialistilor de domeniu din cadrul autoritatilor
publice locale, adusa la cunostinta avocatilor parlamentari,
problemele care apar in urma edificarii constructiilor neau-
torizate nu pot fi solutionate integral doar prin demolarea
acestora.

Se impune necesitatea elaborarii unui complex de masuri,
inclusiv legislative, in vederea redresdrii situatiei in dome-
niul constructiilor neautorizate, precum ar fi oportunitatea
simplificarii procedurii de obtinere a documentatiei de
construire pentru unele categorii de lucrari; reglementa-
rea cazurilor in care constructia neautorizatd urmeaza sa
fie demolata neconditionat si a cazurilor in care construc-
tia neautorizatd poate fi receptionata spre exploatare, cu
conditia ca aceasta sa corespundd normelor de constructie;
elaborarea Regulamentului comisiei de receptie in exploa-
tare a constructiilor neautorizate; elaborarea procedurii de
demolare a constructiilor neautorizate, cu indicarea sursei
de finantare a autoritatilor (intreprinderilor) abilitate cu
acest drept; specificarea procedurii de restituire de catre
contravenient a mijloacelor financiare suportate de catre
administratia publica locald in urma demolarii constructii-
lor neautorizate s.a.

Fenomenele climaterice de risc, frecventa cérora, in ultimul
deceniu, are o tendinta spre crestere, influenteaza in mare
madsurd nu numai persoanele fizice, dar si activitatea agen-
tilor economici si gospodariilor taranesti. Cu toate ca clima
Republicii Moldova este apreciata ca favorabila pentru culti-
varea multor culturi, printre trasaturile de baza ale sistemu-
lui climateric regional figureaza fenomene de risc, cum ar fi
temperaturile extreme, grindina, seceta, ploile torentiale. In
lunile iulie-august 2008 Republica Moldova a fost afectata
de ploi torentiale, in urma carora au fost inundate 11 min.
ha de terenuri agricole, pricinuind pagube enorme sectoru-
lui agricol, zootehnic, silvic, lasind familii fara adapost.

Intru diminuarea consecintelor inundatiilor, prin Hotarirea
Guvernului cu privire la alocarea mijloacelor financiare nr.
1020 din 02.09.2008, au fost alocate mijloace financiare
destinate pentru compensarea pierderilor pricinuite per-
soanelor fizice, ale caror terenuri au fost afectate de inun-
datiile provocate de revarsarea riurilor Nistru si Prut. Cuan-
tumul compensarii pierderilor pricinuite pentru o familie a
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fost determinat in baza de calcul, constituind cite 10000 lei
pentru un ha. de suprafatd inundata, in cazul pierderii tota-
le a roadei.

Avind in vedere ca prevederile Hotaririi Guvernului nr. 1020
se extind doar asupra persoanelor fizice, cei 40 de agenti
economici si 1279 de gospodadrii taranesti inundate au ra-
mas in afara vreunui ajutor din partea statului. Aceasta ine-
chitate sociala a catalizat un flux de adresdri catre autorita-
tile publice centrale si catre avocatii parlamentari.

Tn cadrul examinarii problemei vizate de catre Centrul pen-
tru Drepturile Omului, s-a constatat cd autoritatile publice
locale din raioanele Cantemir, Cahul, Dubasari si Riscani au
intreprins unele actiuni pentru a usura situatia agentilor
economici si gospodariilor tardnesti, prin scutire de impo-
zitul funciar, scutire de plata arendei. In celelalte raioane
afectate de calamitate, sustinerea agentilor economici si
gospodariilor prejudiciate a fost imposibild din lipsa surse-
lor financiare, acestia raminind in afara oricarei sustineri din
partea statului.

Considerind oportund compensarea pierderilor pricinuite
agentilor economici si gospodariilor taranesti, terenurile
carora au fost afectate de inundatii, avocatii parlamen-
tari recomanda Guvernului identificarea si alocarea unor
mijloace financiare pentru ajutorarea acestei categorii de
sinistrati. In acelasi context, autorittile publice locale sint
indemnate sa le acorde anumite facilitati prin scutire de im-
pozite si taxe locale.

Asadar, pornind de la dependenta de anumiti factori clima-
terici, se cere mai multa diligenta din partea agentilor eco-
nomici si gospodadriilor tardnesti care isi doresc o productie
rentabild in sectorul agricol. Or, prin adoptarea Legii privind
asigurarea subventionald a riscurilor de productie in agri-
cultura nr. 243 din 08.07.2004, producatorii agricoli si pisci-
coli au la dispozitie mecanismul de asigurare a riscurilor de
productie in agricultura si pisciculturd, cu subventionarea
de catre stat a primelor de asigurare.
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1.4. Ocrotirea sanatatii

Una dintre prioritatile anului 2008 in activitatea Centrului
pentru Drepturile Omului la capitolul ocrotirea sanatatii, ar-
gumentatd prin multiplele adresari, a fost examinarea pro-
blemelor cetatenilor care suferd de insuficienta renala.

In legétura cu cererile numeroase ce au parvenit in adresa
avocatilor parlamentari in anii 2007-2008 vizind problema
acoperirii cheltuielilor de transport suportate in vederea
efectuarii dializei, avocatii parlamentari au inaintat propu-
neri de operare a modificarilor in legislatie, prin care si-a ga-
sit solutionare problema acoperirii cheltuielilor persoanelor
ce sufera de insuficienta renald pentru deplasarea tur-retur
la Centrele de Hemodializa.

Faptul ca spectrul de probleme cu care se confrunta aceas-
ta categorie de cetdteni este divers, iar impactul asupra
ultimilor fiind major, a determinat avocatii parlamentari sa
analizeze situatia in republicd, evidentiind motivele mai des
invocate de catre cetdteni. Unul dintre acestea tine de depla-
sarea pacientilor catre Centrele de Hemodializa in vederea
efectudrii dializei si acoperirea cheltuielilor de transport.

In opinia avocatilor parlamentari, delimitarea categoriilor
de transport pentru deplasarea de la/ la domiciliu in vede-
rea efectuarii dializei si stabilirea anumitelor exceptii pentru
compensarea cheltuielilor in vederea utilizarii acestora, vor
contribui si mai mult la agravarea situatiei persoanelor care
sufera de insuficienta renala.

In acest context, a fost sesizat Ministerul Sanatatii in vede-
rea revizuirii Proiectului hotaririi privind aprobarea modi-
ficarilor si completarilor ce se operau in Programul unic al
asigurarii obligatorii de asistenta medicald (2007), propus
spre examinare si aprobare Guvernului, intru evitarea unor

ulterioare consecinte nefavorabile pentru situatia bolna-
vilor de insuficientd renala. Concomitent, pe problema in
cauza a fost sesizat si Guvernul.

O altd chestiune invocata de aceeasi categorie de cetateni, a
fost asigurarea Centrelor de Hemodializa cu dializoare F5 HPS
si F6 HPS necesare efectudrii dializei. Potrivit afirmatiilor peti-
tionarilor, unele sectii de hemodializa din municipiul Chisindu
nu sint asigurate cu numarul necesar de dializoare F6 HPS.

Avocatii parlamentari au sesizat Centrele de Dializa din re-
publica pentru a identifica problemele cu care se confrunta
pacientii afectati de insuficientd renala in cadrul asigurarii
cu tratament adecvat, remediile pentru solutionarea lor,

Studiile efectuate in cadrul Centrului
de Dializa si Transplant Renal al Spi-
talului Clinic Republican au atestat, cd
hemodializd necesitd circa 212 pacienti la 1
milion populatie pe tard, incepind cu virsta
de 15 ani. Astfel, din 3,5 mln de cetditeni ai
Republicii Moldova, necesiti dializd circa
742 de pacienti.

Conform informatiei oferite de Ministerul
Sdndtdtii, nu se cunoaste numdrul exact al
persoanelor cu insuficientd renald, acesta
variind intre 1000-1100 de pacienti in difer-
ite stadii ale maladiei.

numarul de dializoare de care dispun institutiile, numarul
de dializoare distribuite acestora de cdtre Ministerul Sana-
tatii in 2007 si in 2008, numarul de dializoare necesar pen-
tru asigurarea tratamentului efectiv al persoanelor afectate
de insuficienta renald, inregistrate la institutiile in cauza.

Potrivit informatiei furnizate de cdtre Centrele de Dializ3,
specificarea si tipul dializatoarelor sint asigurate in confor-
mitate cu contractul incheiat de catre Ministerul Sanatatii si
firma producatoare. La specificare se tine cont de mai multi
factori, inclusiv de numarul pacientilor, numarul de sedinte
preconizate, greutatea corporald a bolnavului, caracteristi-
cile dializorului, membrana dializorului si cel mai important
- costul. In conformitate cu indicatiile medicale si masa cor-
porald, pacientii necesita utilizarea diverselor dializatoare,
incepind cu Nr.4 - Nr.7.
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Una dintre cele maifrecvente probleme cu care se confrunta
Centrele de Dializa este asigurarea pacientilor cu Eritropoe-
tind umana (Neorecormon, Eprex, Epoeten, Eritrostim etc.),
care, dupa cum se afirmd, este capabila sa imbunatateasca
simtitor calitatea vietii persoanelor in cadrul tratamentului
cu hemodializa. Solutia propusa de catre Centrele de Dia-
liza este finantarea centralizata pentru procurarea acestui
medicament extrem de necesar cetatenilor care sufera de
insuficienta renala.

O alta problema depistata in cadrul efectuarii investigatiilor
la acest capitol, este supraaglomerarea sectiilor si deficitul
de locuri de dializa. Situatia in cauzd ar putea fi redresatd
prin crearea sectiilor noi, modernizarea si suplinirea echipa-
mentului din sectiile existente.

Asadar, in cadrul investigatiei, Centrul pentru Drepturile
Omului a evidentiat patru categorii de probleme majore
existente la acest capitol — deplasarea pacientilor la Cen-
trele de Hemodializa, asigurarea Centrelor de Hemodializa
cu dializoare, asigurarea cu medicamente necesare, su-
praaglomerarea sectiilor de dializd, acestea fiind aduse la
cunostinta autoritatilor responsabile. Ministerul Sanatatii a
fost receptiv la subiectul dat, asigurind Institutia avocatilor
parlamentari ca va depune eforturile necesare, orientate
spre ameliorarea situatiei persoanelor care sufera de insu-
ficientd renala. Intru realizarea acestora, avocatii parlamen-
tari considera necesara elaborarea unui mecanism mai efi-
cient ce ar consolida monitorizarea interna a performantei
si respectarii standardelor stabilite in exercitarea profesiei
de medic si ar asigura calitatea adecvata a serviciilor medi-
cale prestate de catre personalul medical; asigurarea trans-
parentei in sistemul de sanatate; fortificarea potentialului
uman prin instruire continua si pregatire practica a speci-
alistilor medicali in vederea mentinerii gradului necesar de
competentd, a calitatii si productivitdtii muncii.

Avocatii parlamentari propun autoritatilor o abordare glo-
bala a problemelor din domeniul dreptului la ocrotirea sa-
natatii, aceasta presupunind crearea unei situatii favorabile
pentru propagarea si asigurarea unui mod de viata sanatos.
Tn conditiile unui flux de informatii cu un continut excesiv
liberal, in vederea consumului de alcool, droguri, fumat s.a.,
autoritatile statului au obligatia de a oferi siimpune o alter-
nativa prin propagarea sportului, contracararea daunelor
aduse sanatdtii prin consumul de substante narcotice, to-
xice etc,, si aceasta in conditiile in care curriculumul scolar
prevede reducerea orelor de educatie fizica.

Situatia ecologicd din tara constituie una din problemele
alarmante din ultima perioada de timp, care afecteaza grav
sdndtatea populatiei, indeosebi, din mediul rural. Printre
acestea se enumerd dificultdtile la evacuarea deseurilor
din cauza insuficientei resurselor financiare pentru achita-
rea serviciilor respective, insuficientei sau lipsei tehnicii si
locurilor de depozitare; poluarea apelor din fintini, care in
mare parte constituie principala sursa de apa potabild pen-

tru locuitorii mediului rural; concentratia gazelor nocive din
aerul atmosferic, in special, in mediul urban; contaminarea
apelor folosite in scopuri potabile, apelor de suprafata s.a.
Bazinele din zonele urbane si rurale, bazinele acvatice nea-
utorizate si zonele de agrement prezinta un pericol iminent
pentru sanatatea publica.

De rind cu problemele existente, o alta provocare pentru
Republica Moldova au fost inundatiile din vara anului 2008,
care au constituit un risc sporit de infectare a populatiei. In-
undatiile au adus prejudicii enorme florei si faunei.

In acest context, salubrizarea localitatilor ramine a fi una
din preocupdrile principale ale autoritétilor publice locale.

Tn anul 2008 insistent au fost mediatizate problemele locu-
itorilor satului Tintdreni din raionul Anenii Noi, in preajma
caruia sint depozitate toate deseurile colectate in municipiul
Chisindu. Mirosul neplacut al deseurilor descompuse, raspin-
dit pe timp de vint, impinzirea terenurilor agricole din preaj-
ma cu deseuri depozitate, provoaca dificultati grave sanatatii
cetatenilor din localitate. In conditiile in care, potrivit Regiei
Autosalubritate, volumul de deseuri acumulat in municipiul
Chisindu s-a dublat in ultimii ani, se impune necesitatea eva-
luarii in mod de urgenta a situatiei, la acest capitol.

In opinia avocatilor parlamentari, atit autoritatile, cit si aso-
ciatiile obstesti preocupate de domeniul vizat, trebuie sa
se axeze pe sporirea gradului de educatie ecologicd a po-
pulatiei, informarea agentilor economici asupra necesitatii
respectarii regimului igienic de pastrare si comercializare a
produselor alimentare, intru evitarea consecintelor nefaste
asupra sanatatii oamenilor.

Institutia avocatilor parlamentari abordeaza problema me-
diului drept una complexa si identifica mai multe compo-
nente ale acesteia:

+ educatia populatiei in vederea cultivarii responsabilita-
tii pentru asigurarea dreptului la un mediu inconjurator
sanatos si implicarea fiecarui individ in parte in remedi-
erea situatiei ecologice;
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« sporirea capacitatii de mobilizare si functionare a au-
toritatilor publice centrale si locale in conditii de cala-
mitati naturale, situatii exceptionale, risc de epidemii si
epidemie etc.;

Competentele organelor abilitate cu drepturi si obligatii
de a solutiona situatia ecologica sint mult prea dispersate
(Inspectoratul Ecologic de Stat, Regia Autosalubritate, Mi-
nisterul Ecologiei si Resurselor Naturale, Ministerul Sanata-
tii, autoritatile publice locale etc.), situatie care se complica
prin lipsa sau actiuni nehotarite de abordare conceptuala,
cum ar fiindustria prelucrdrii deseurilor s.a.

Un alt aspect al problemei abordate este dreptul cetateni-
lor de a fi informati asupra stérii mediului natural, conditii-
lor de viata si de munca, calitatii produselor alimentare si a
obiectelor de uz casnic.

Pe acest fundal oferirea de catre autoritati a unui alt punct
de vedere decit cel reflectat in mass-media, in cazul medi-
erii acestuia, asigurd societatii dreptul de a avea propriile
convingeri cu privire la subiect si a participa direct la deter-
minarea viitorului sau si al generatiilor care urmeaza.
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1.5. Libertatea intrunirilor, opiniei si exprimarii

Libertatea de intrunire este consideratd ca fiind un element
esential al vietii publice necesare pentru stabilitatea orica-
rei democratii. De altfel, protectia opiniilor si libertatea de
exprimare este unul din obiectivele libertatii de intrunire,
dupa cum este consfintit in art.11 din Conventia europea-
na pentru apdrarea drepturilor omului si libertatilor fun-
damentale. Or, nu doar democratia este o trasdtura funda-
mentald a ordinii publice europene, ci si Conventia a fost
elaboratd pentru a promova si mentine idealurile si valorile
unei societati democratice.

Curtea Europeana a Drepturilor Omului reitereaza ca liber-
tatea de exprimare, prevazutd in articolul 10 din Conventie,
prezintd unul dintre ,fundamentele esentiale ale unei socie-
tati democratice, una dintre conditiile primordiale ale pro-
gresului sau si ale dezvoltarii fiecarui om in parte”. Ea inde-
plineste una din conditiile necesare pentru existenta intregii
societati, fiindca anume aceasta posibilitate data indivizilor
de a comunica intre ei este fundamentul oricdrei societati.

Importanta deosebitd a libertdtii la intruniri a cetatenilor
este pusa in valoare de Constitutia Republicii Moldova, fi-
ind atribuita la categoria drepturilor fundamentale prin
articolul 40, care stipuleaza ca ,mitingurile, demonstratiile,
manifestarile, procesiunile sau orice alte intruniri sint libere
si se pot organiza si desfasura numai in mod pasnic, fara nici
un fel de arme”.

Concomitent, libertatea opiniei si exprimarii isi gaseste
reflectare si in articolul 32 din Constitutia Republicii Mol-
dova, care stipuleaza ca oricdrui cetatean ii este garantata
libertatea gindirii, a opiniei, precum si libertatea exprimarii
in public prin cuvint, imagine sau prin alt mijloc posibil. De
mentionat ca dezvoltarea unei societati democratice este
legatd de dezvoltarea unei societati civile deschise, in spe-

cial, de dezvoltarea organizatiilor neguvernamentale care
corespund cerintelor cetatenilor printr-o implicare activa si
prin activitati de informare si responsabilizare.

In acest context, avocatii parlamentari salutd eforturile
societatii civile in vederea promovdrii acestor libertati fun-
damentale si pledeaza pentru ideea ca nu pot fi garantate
drepturile si libertatile omului intr-o tara in care nu exista
societate civild.

Societatea civild reprezinta elementul-cheie intre autoritati
si cetateni, atit pentru promovarea principiilor democratiei,
drepturilor omului si a statului de drept, cit si pentru aplica-
rea lor in viata de zi cu zi.

Libertatea de exprimare, ca ideal si principiu de baza al soci-
etatii democratice, este indispensabila de fenomenul mass-
media, dat fiind ca mass-media, prin esenta ei, simbolizeaza
in democratie dreptul la libera exprimare si informare.

Presedintele Parlamentului Republicii Moldo-
va a afirmat in cadrul Forumului ONG-urilor
din Republica Moldova, care s-a desfisurat la
15-16 decembrie 2008, ca ,importanta sec-
torului asociativ nu este una speculativa si
nici conventionald, iar intr-o tard care s-a
declarat pe calea de dezvoltare a valorilor si
institutelor democratice, organizarea secto-
rului asociativ, prestatia ONG-urilor este de o
importantd nu mai redusd decit cea care este
solicitata pentru institutiile publice”.

In contextul democratiei evolutive, ponderea societatii civi-
le cumulata cu puterea a patra a statului - mass-media, este
si mai importanta. Libertatea de exprimare, accesul liber la
informatie, impartialitatea sint doar citeva dintre valorile
democratice ce necesitd a fi respectate intr-un stat cu o de-
mocratie veritabila.

Atit organizatiile neguvernamentale, cit si mass-media au
avut si au in continuare un rol viabil in modelarea si imple-
mentarea democratiei participative, activind pe cele mai
diverse domenii, stabilind modelele durabile de dezvoltare
a societatii, precum si depasirea cliseelor existente. In ulti-
mii ani societatea civila a creat o retea diversa si globala ce
poate fi dezvoltata si fortificata pentru a cumula eforturile
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cetdtenilor si ale statului intru realizarea scopurilor comune
privind durabilitatea institutiilor democratice si protectia
drepturilor omului.

In procesul de asigurare a respectului fata de demnitatea fi-
intei umane, de protectie a drepturilor omului, o importan-
ta deosebita are constientizarea drepturilor si libertétilor
fundamentale in corespundere cu prevederile constitutio-
nale si principiile universale. Drepturile si libertatile consti-
tutionale, insd, nu pot fi exercitate, dacd nu sint cunoscute.

In opinia avocatilor parlamentari, societatea civila se transfor-
ma, la ora actuala, intr-o importanta forta sociala si economi-
ca globald, activitdtile cdreia acopera un spectru extrem de
larg, incluzind serviciile sociale, educatia, sdnatatea, comu-
nicatiile si informatia, precum si drepturile omului. Avocatii
parlamentari considera ca autoritatile publice ar trebui sa se
asigure ca relatiile lor cu societatea civila si politicile lor de
informare si comunicare cu aceasta se inscriu intr-un cadru
de dezvoltare, sint transparente si se bazeazd pe adevar, pre-
cum si pe respectul mutual. Or, limitarea sau restrictionarea,
in orice forma, a drepturilor si libertatilor acesteia constituie o
dovada vadita a lipsei unei democratii intr-un stat de drept.

In privinta libertatii intrunirilor, Republica Moldova a facut
un pas semnificativ, prin adoptarea Legii privind intrunirile
nr. 26 din 22.02.2008. La nivel de reglementare, noua lege
este una foarte progresistd, fiind raliatd la cele mai bune
practici in domeniul asigurarii libertatii intrunirilor. Din pa-
cate, ca si in alte multe domenii, avocatii parlamentari au
atestat carente derizorii la compartimentul aplicare a legii
din partea autoritatilor responsabile. Astfel, anul 2008 s-a
inscris, in acest aspect, de producerea unor evenimente,
care au avut impact asupra gradului de percepere de cétre
autoritatile publice si societatea civila a conceptului de li-
bertate a intrunirilor, opiniei si exprimarii”.

Drept exemplu, desfasurarea marsului din 25 decembrie
2008, organizat de cdtre liderii unor organizatii neguver-
namentale in sprijinul libertatii intrunirilor, constituie, in
opinia avocatilor parlamentari, o veritabild dovada a evo-
lutiei democratiei in Republica Moldova. Or, edificarea unei
democratii depinde de participarea cetatenilor la viata pu-
blica, iar societatea civild, organizatiile neguvernamentale
in special, prezinta instrumentul de baza in aceasta parti-
cipare, comportind un rol important in realizarea politicilor
sociale stabilite de stat.

Desi noua Lege privind intrunirile a fost adoptata de catre
Parlament, investigatiile la capitolul vizat demonstreaza ca
in Republica Moldova starea de lucruri in domeniul asigu-
rarii desfasurarii libere a intrunirilor este deocamdatd nesa-
tisfacatoare, situatia fiind conditionata de mai multi factori,
care, in ultima instanta, genereaza limitari aduse exercitiu-
lui acestei libertati fundamentale de cétre individ.

Organele de politie, prin actiunile admise, creeaza cetéteni-
lor impedimente in realizarea libertatii intrunirilor. Studiul

efectuat de catre Institutia avocatilor parlamentari, pe par-
cursul anilor 2007-2008, a developat multe cazuri de inter-
venire in forta a colaboratorilor organelor de politie fata de
participantii la intruniri. Au fost atestate situatii in care co-
laboratorii de politie recurgeau la actiuni mult mai drastice
decit ar fi fost dictate de necesitate, in special, practicarea
pe larg a retinerilor administrative.

Legea privind intrunirile nr. 26 din 22.02.2008 faciliteaza
modalitatea de organizare si desfasurare a intrunirilor, ma-
terializind in mare parte spiritul normei constitutionale si
a Conventiei europene pentru apdrarea drepturilor omului
si libertatilor fundamentale, privind libertatea de intrunire
pasnica si la libertatea de exprimare, fara amestecul autori-
tatilor publice.

Desi normele Legii privind intrunirile conferd organizatori-
lor si participantilor dreptul de a desfasura intruniri pasnice
in orice loc deschis publicului si de a fi asigurati cu protectia
statului, evenimentele derulate in lunile aprilie - mai 2008 in
capitald, atesta factorul de ignorare din partea reprezentan-
tilor organelor de drept a prevederilor legale mentionate.

Conform articolelor 5, 7, 8 si 12 din Legea nr. 26, intrunirile
pasnice la care iau parte pind la 50 de participanti se pot
desfasura in orice loc deschis publicului, in afara cladirilor
sau in afara altor spatii inchise accesului liber, fara a fi obli-
gatorie notificarea autoritdtii administratiei publice locale
referitor la desfasurarea acesteia. Oricine este liber sd parti-
cipe activ sau sa asiste la o intrunire.

Cazuri elocvente de neglijare a normelor le-
gale si chiar exces de zel din partea reprezen-
tantilor MAI constituie retinerea si aducerea
fortatdi la Comisariatul de politie al sectoru-
lui B., municipiul Chisindu, a unor membri
ai organizatiei ,,Hyde Park” la 22, 30 aprilie
si 10 mai 2008, in legdturd cu desfdturarea
actiunilor de protest pasnice derulate in fata
cladirilor Presedintiei, Palatului National
si Guvernului, precum si dispersarea forta-
td a intrunirii organizate la 13 mai 2008 in
fata Guvernului de cdtre asociatia obsteascd
“Salvgardare”.

Dispersarea fortata a intrunirii se va considera legala doar
in cazul nerespectdrii caracterului pasnic al acesteia, in con-
ditiile si dupa procedura prevazute in articolul 22 din Legea
nr. 26, aceasta constituind o masurd exceptionala exercitatd
de politie numai la solicitarea reprezentantului administra-
tiei publice locale.

In acelasi timp, colaboratorii politiei au reactionat cu totul
diferit sau, mai degrabd, nu au actionat, contrar prevederilor
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legale in cazul contramanifestantilor fata de participantii la
mitingul din 11 mai 2008, organizat de asociatia obsteasca
Gender Doc-M.

Conform standardelor internationale, libertatea intrunirilor
pasnice si libertatea exprimarii apartin tuturor persoanelor,
nu doar celor care constituie majoritatea. Prin urmare, se
admite ca o intrunire sa deranjeze anumite persoane sau
grupuri de persoane vizavi de ideile propagate sau reven-
dicarile inaintate. Aceste revendicari pot fi contrare pozitiei
majoritatii in societate si pot constitui motiv pentru a in-
terzice intrunirea pasnicd. Daca exista temeri pentru secu-
ritatea demonstrantilor, autoritatile trebuie sa intreprinda
masuri de protectie a acestora sau sa sugereze alternative
pentru ca, in cele din urma, manifestarea sd se desfasoare,
pe cit e posibil, in forma solicitata.

In contextul celor invocate, libertatea intrunirilor este ga-
rantatd tuturor persoanelor, indiferent de rasd, nationali-
tate, origine etnica, limba, religie, sex, opinie, apartenenta
politica, avere, origine sociald sau oricare alt criteriu.

Conform prevederilor Legii cu privire la politie nr. 416 din
18.12.1990, sarcinile principale ale politiei sint apararea
vietii, sanatatii, onoarei, demnitatii, drepturilor, libertatilor,
intereselor si averii cetatenilor de atentate criminale si de
alte atacuri nelegitime, prevenirea si curmarea crimelor si
a altor infractiuni, mentinerea ordinii publice si asigurarea
securitdtii publice, actiuni desfasurate pe baza respectarii
stricte a legilor.

In contextul referintelor anterioare, Centrul pentru Drepturile
Omului a adresat Ministerului Afacerilor Interne un aviz, aten-
tionind asupra atitudinii angajatilor politiei fata de evenimen-
tele anterior mentionate, care, in opinia avocatilor parlamen-
tari, constituie o incdlcare constientd a prevederilor legislatiei
cu privire la politie si privind intrunirile. Consecintele acestei
atitudini au fost privarea participantilor la intrunire de protec-
tie din partea statului. Or, statul, in cazul dat, prin intermediul
politiei, era obligat sé apere cetatenii in timpul manifestarii,
indiferent de situatia lor sociala si de altd natura.

Conceptul de libertate sugereaza actiuni negative din par-
tea statului, adica abtinere de a interveni in realizarea liber-
tatii cetatenilor sai la intrunire. Cu toate acestea, o libertate
reala si efectiva de intrunire pasnica nu este compatibila cu
o simpld obligatie de neingerinta din partea statului, ci in-
cadreaza si obligatia pozitiva de a asigura desfdsurarea pas-
nica a unei manifestatii licite. Prin urmare, este in obligatia
statului protectia participantilor la intrunire de o eventuala
interventie a altor persoane cu intentii violente.

Ministerul Afacerilor Interne a fost atentionat asupra faptu-
lui ca rolul organelor abilitate in garantarea exercitdrii drep-
tului la libertatea intrunirii si protejarea manifestantilor,
Cit si interzicerea oricarei discrimindri de ordin sexual este
consolidat de precedentele Curtii Europene a Drepturilor
Omului, care in cadrul examinarii unor cazuri (cauza Platt-

form Arzte fur Das Leben contra Austriei, 1985; Lustig-Prean
si Beckett c. Regatului Unit, si Smith si Grady contra Regatului
Unit, 1999) a estimat ca participantii trebuie sa poatd sa or-
ganizeze o demonstratie fard teama de violentd fizica din
partea celora care se opun ideilor lor, altminteri vor fi im-
piedicati si-si exprime propriile opinii. Intr-o democratie,
dreptul la contramanifestatie nu se poate extinde pana la
afectarea exercitarii dreptului de a manifesta.

Astfel, inactiunile politiei fata de respectarea drepturilor
fundamentale ale cetatenilor poate constitui obiect de
abordare in eventuale procese pornite impotriva Republicii
Moldova in fata Curtii Europene a Drepturilor Omului, invo-
candu-se violarea articolului 8 - respectarea vietii private,
articolului 11 - libertatea de intrunire si asociere, articolului
14 - nediscriminarea ale Conventiei Europene, si nu exclude
condamnarea statului in plan international.

Tn acest context este relevantad Recomandarea 1474 (2000),
adoptata de catre Comitetul de Ministri al Consiliului Euro-
pei, prin care se invita statele membre sd includa orientarea
sexuald printre motivele de discriminare interzise de cdtre
legislatia nationala, adoptarea masurilor disciplinare impo-
triva celor care ar discrimina homosexualii, cit si a actiunilor
pozitive pentru combaterea atitudinilor de homofobie, in
special in scoli, structuri medicale, in armata, politie, prin
intermediul instruirii initiale si continui.

Prevenirea cazurilor de discriminare a minoritatilor sexuale,
inclusiv prin privarea acestora de drepturi fundamentale, a
generat adoptarea, in 2007, a Principiilor de la Yogyakarta.
Importanta acestor principii a fost marcatd de Comisarul
European pentru Drepturile Omului, Thomas Hammarberg,
in discursul sau prezentat la Conferinta Consiliului Europei
din 16 mai 2008, consacrata Zilei internationale impotriva
homofobiei.

Principiile de la Yogyakarta, adoptate de Consiliul pentru
Drepturile Omului al ONU, constituie o culegere de anga-
jamente ale statelor membre ale ONU de a aplica dreptul
international in ce priveste orientarea sexuala si identitatea
de gen a persoanei si stabilesc ca abuzurile datorita orien-
tarii sexuale si identitatii de gen a persoanei constituie vio-
lari ale drepturilor omului si ale legislatiei internationale.

Conform prevederilor articolului 21 alin.(1) din Legea cu
privire la avocatii parlamentari nr.1349 din 17.10.97, in cazul
in care exista informatii veridice privind incalcarea in masa
sau grava a drepturilor si libertatilor constitutionale ale ce-
tatenilor, in cazurile de o importanta sociald deosebita sau
in cazul in care este necesar de a apara interesele unor per-
soane ce nu pot folosi de sine statator mijloacele juridice
de apdrare, avocatul parlamentar este in drept sa actione-
ze, din proprie initiativa, luind, in limitele competentei sale,
masurile corespunzatoare.

In contextul celor mentionate, la 18.12.08 au fost mediatizate
doud incidente privind retinerea a doi cetdteni, care-si realizau

sees e s e es e

30



CAPITOLUL

Respectarea Drepturilor Omului In Republica Moldova in anul 2008

© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

dreptul la libertatea opiniei si exprimdrii, inclusiv al libertatii in-
trunirilor, garantate de articolele 32 si 40 din Constitutia Repu-
blicii Moldova. In primul incident a fost implicat cetdteanul M.
care, intentionind sd-si manifeste protestul in Piata Marii Adu-
ndri Nationale impotriva actiunilor reprezentantilor organelor
de drept, a fost retinut de cdtre 20 de colaboratori ai organelor
de drept, apriori realizdrii libertdtii opiniei si exprimdrii.

Al doilea incident se referd la cetdteanul B. care, participind
la un flash-mob organizat de cdtre ,Hyde Park” in fata Minis-
terului Afacerilor Interne, a fost retinut imediat de cdtre cola-
boratorii organelor de drept pe motiv cd pentru desfdsurarea
protestului in cauzd nu exista o autorizatie eliberatd de cdtre
Primdria mun.Chisindu, desi, in conformitate cu prevederile
noii Legi privind intrunirile nr.26 din 22.02.2008, pentru desfd-
surarea intrunirilor nu este necesard eliberarea unei autoriza-
tii de cdtre administratia publicd locald, ci respectarea proce-
durii de notificare a acesteia. Un alt protestatar, participant la
aceeasi manifestatie, fdrd explicati plauzibile, a fost intimidat
si urcat cu forta de cdtre colaboratorii de politie intr-un mijloc
de transport public.

In ambele cazuri cetdtenii au fost escortati la unul din Comi-
sariatele de politie din municipiul Chisindu, durata detinerii
acestora fiind de aproximativ 5 ore, ulterior fiind prezentati
instantei de judecatd. In procesul efectudirii investigatiilor de
rigoare pe cazul cetdteanului M., s-a constatat cd in timpul
afldrii la Comisariatul de politie, acesta a fost bruscat, fiindu-i
aplicatd forta fizicd.

Avocatii parlamentari au solicitat de la Ministerul Afacerilor In-
terne explicatii asupra incidentelor survenite la 18.12.08 cu re-
ferintd la cetdtenii M. si B., cu elucidarea circumstantelor asupra
persoanelor care au efectuat retinerea, din initiativa sau ordinul
cui; motivele retinerii persoanelor nominalizate; durata exactd
a afldrii in detentie a persoanelor nominalizate (copia docu-
mentelor de retinere, inclusiv din registrul de evidentd).

Un alt exemplu elocvent, la acest capitol, este mediatiza-
rea marsului de protest, organizat la 25 decembrie 2008
de catre liderii unor organizatii neguvernamentale in spri-
jinul libertatii intrunirilor in Republica Moldova. Ministe-
rul Afacerilor Interne a fost una dintre autoritatile, in fata
sediului careia protestatarii au desfasurat marsul. In cadrul
reportajelor au fost difuzate replici ale unui reprezentant al
Ministerului Afacerilor Interne, cu un continut ofensator in
adresa participantilor la mars, manifestindu-se o atitudine
neadecvatd in raport cu ultimii.

in acest context, Institutia avocatilor parlamentari a calificat
atitudinea reprezentantului MAI, precum si replicile acestuia,
cum ar fi: ,risuri’] lepddaturi ai societdtii’; ,rdmdsita societd-
tii, ca fiind inadmisibile pentru functia detinutd, acestea gene-
rind in mod direct lezarea demnitdtii si onoarei participantilor
- cetdteni ai Republicii Moldova, compromitind totodatd si
imaginea institutiei pe care o reprezintd - Ministerul Afacerilor

Interne, organ de specialitate al statului menit sd apere viata,
integritatea corporald, drepturile si libertatile cetdtenilor.

De mentionat ca articolul 4 din Legea cu privire la politie
nr.416 din 18.12.90 stipuleaza expres faptul cd in activitatea
sa politia mizeaza pe respectarea personalitatii cetatenilor,
ceea ce constituie o garantie a apardrii demnitétii, drepturi-
lor, libertatilor si intereselor lor legitime.

In conformitate cu prevederile articolului 4 din Hotarirea
Guvernului Republicii Moldova cu privire la structura orga-
nizatoricd, limita efectivului si Regulamentul Ministerului
Afacerilor Interne nr.844 din 30.07.98, MAl isi desfasoara ac-
tivitatea in conformitate cu principiile legalitatii, respectarii
personalitatii, umanismului si echitatii sociale, colegialitatii
asamblate cu managementul, colaborarea cu cetatenii si
colectivele de munca, cit si cu asigurarea transparentei si
respectarii secretului de stat si profesional. Drept conclu-
zZie, avocatii parlamentari au solicitat de la MAI examinarea
afirmatiilor vizavi de reprezentantul in cauza, cu luarea ul-
terioara a deciziei privind oportunitatea declansarii unei
proceduri disciplinare in privinta ultimului.

in opinia avocatilor parlamentari, redresarea situatiei ac-
tuale ar fi posibila pe calea extinderii dialogului construc-
tiv dintre autoritati si societatea civila, schimbul de pareri,
identificarea solutiilor optime si programelor comune, care,
concomitent, ar influenta benefic si gradul de maturitate al
comunitatii. Acceptind vectorul de implementare a valorilor
democratice europene, societatea civila, la rindul ei, ar trebui
sd depdaseasca statutul de tutelatd din partea autoritatilor.
Faza urmatoare dicteaza aspiratie spre un dialog pe pozitii
de paritate cu autoritatile publice si obtinerea unei participa-
tii reale si efective axate pe abordarea chestiunilor de interes
public, demonstrind, in acest fel, insemne ale purtatorului
autentic de suveranitate statald. Realizarea acestui deziderat
presupune eforturi comune ale actorilor implicati.

In baza evenimentelor descrise, tinind cont de aspiratiile
democratice ale Republicii Moldova, precum si de faptul ca
promovarea si respectarea drepturilor si libertatilor omului
sint recunoscute ca prioritati ale statului de drept, avocatii
parlamentari au solicitat luarea masurilor de rigoare fata de
colaboratorii de politie, care, prin nerespectarea prevede-
rilor legislatiei cu privire la intruniri, au incdlcat drepturile
constitutionale ale cetatenilor si organizarea instruirii co-
laboratorilor de politie. Institutia avocatilor parlamentari
prezinta disponibilitatea, in limitele competentei, de a con-
tribui in acest sens in vederea aprofundarii cunostintelor in
domeniul libertédtii intrunirilor si drepturilor cetatenilor la
opinie si exprimare.

De mentionat, ca Centrul pentru Drepturile Omului a fost
asigurat de Ministerul Afacerilor Interne, precum cé ,pe vii-
tor se vor intreprinde toate mdsurile de rigoare intru exclude-
rea unor astfel de cazuri, in scopul promovdrii imaginii poziti-
ve in societate.”
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Cutoate acestea, avocatii parlamentari conteaza pe faptul ca
aprobarea de catre MAI, prin ordinul nr.274 din 06.08.2008,
a Recomandarilor cu privire la mentinerea ordinii publice in
timpul organizarii si desfasurarii intrunirilor, cit si instruirea
continua a colaboratorilor de politie, va contribui la redre-
sarea situatiei la acest capitol.

In baza celor mentionate, avocatii parlamentari considers
binevenite si oportune efectuarea unui studiu privind opor-
tunitatea modificarii articolului 32 alin. (3) din Constitutie in
vederea racordarii acestuia la prevederile articolului 10 alin.

(2) din Conventia europeana pentru apdrarea drepturilor
omului si libertétilor fundamentale; reglementarea, printr-
un act guvernamental, a comportamentului colaboratorilor
politiei in timpul desfasurarii intrunirilor; includerea in pro-
gramele de studii ale institutiilor preuniversitare, universi-
tare a orelor consacrate libertatii intrunirilor si libertatii de
exprimare pentru a asigura o buna pregatire a factorilor de
decizie; implementarea proiectelor orientate spre perfecti-
onarea activitatii functionarilor implicati in procesul de rea-
lizare a libertatii intrunirilor.
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1.6. Prevenirea si combaterea discriminar

Discriminarea, ca forma de marginalizare de orice fel si in
orice situatie, este un fenomen deocamdata frecvent in so-
cietatea democratica, fiind atit de obisnuit, incit e conside-
rat normal de catre foarte multi cetateni.

Pentru legislatia in materia drepturilor omului, nediscrimi-
narea reprezinta o axiomd de baza si, iminent, un corolar
al principiului egalitétii de tratament. Toate tratatele si de-
claratiile internationale referitoare la drepturile omului con-
tin referiri si angajamente privind nediscriminarea. De mai
multe decenii, asemenea referiri au patruns si in legislatiile
interne ale altor state, in special, la nivel constitutional.

Acest principiu poate fi identificat in Carta Natiunilor Uni-
te, Declaratia Universala a Drepturilor Omului, Conventia
pentru eliminarea tuturor formelor de discriminare rasiala
(1965), Conventia europeana pentru apararea drepturilor
omului si libertatilor fundamentale (1950), cele doud Pacte
internationale din 1966, Conventia asupra elimindrii tuturor
formelor de discriminare fatd de femei (1979) s.a.

Conform articolului 16 din Constitutia Republicii Moldova
Jtoti cetatenii Republicii Moldova sint egali in fata legii si a
autoritatilor publice, fara deosebire de rasa, nationalitate,
origine etnica, limba, religie, sex, opinie, apartenenta politi-
ca, avere sau de origine sociald". Astfel, principiul nediscrimi-
ndrii s-a impus treptat ca element esential in eforturile pen-
tru asigurarea respectarii si promovadrii drepturilor omului.

Cu toate acestea, discriminarea poate submina atingerea
unui inalt nivel in materia angajarii si protectiei sociale,
cresterii standardului de trai si al calitatii vietii, coeziunii si
solidaritdtii economice si sociale.

Desi Constitutia si alte acte normative stabilesc egalitatea
cetdtenilor, pina in prezent unele legi continud sa diferen-

tieze cetatenii in drepturi. Ramine nereglementat mecanis-
mul de protectie in caz de discriminare sau inegalitate in
drepturi.

In prezent, in Republica Moldova nu existd un act legislativ
special privind excluderea oricarei discrimindri, iar cadrul
legislativ national contine prevederi inserate in diferite acte
legislative care interzic discriminarea pe diferite criterii, insa
in pofida existentei acestora, la nivel national nu exista nicio
lege, nu este generalizata in acest domeniu practica judiciard.

In conditiile in care aspiratiile Republicii Moldova de inte-
grare europeand necesita ajustarea cadrului legislativ nati-
onal la cel international, avocatii parlamentari considera ca
prin urgentarea adoptarii proiectului de Lege privind pre-
venirea si combaterea discriminarii Republica Moldova va
prilejui reconfirmarea profilului particular in vederea com-
baterii oricdrei forme de discriminare si intoleranta.

Proiectul de lege propus vizeaza acele categorii de persoa-
ne, care pot fi supuse discriminarii pe criterii de rasd, nati-
onalitate, origine etnicad, limb3, religie, convingere, culoare,
sex, virsta, stare a sanatatii, origine sociald, dizabilitate, ori-
entare sexuala, opinie, apartenentd politica, origine sociald,
avere, apartenenta la o categorie de persoane defavorizate,
precum si pe baza de orice alt criteriu.

Potrivit prevederilor proiectului de Lege nominalizat, cu
referinta la cadrul institutional pentru prevenirea discrimi-
narii, avocatii parlamentari vor fi subiecti cu atributii in do-
meniul prevenirii discriminarii. Mai mult ca atit, constatarea
existentei sau inexistentei actului de discriminare va fi initi-
at de catre avocatii parlamentari din proprie initiativa sau la
cererea persoanei care se considera ca a fost discriminata.

Nediscriminarea este unul din drepturile copiilor incalcate
destul de frecvent. Conform Raportului copiilor despre res-
pectarea Conventiei privind Drepturile Copilului in Repu-
blica Moldova, exista discriminare etnica, religioasa, in baza
de situatie materiald, mai cu seama, in grupul copiilor din
familiile social-vulnerabile sau cu dizabilitati. Acestor copii
le este greu sd se integreze in societate, sa comunice si sa se
simta cu adevarat copii.

Referitor la discriminarea la locul de munca, cele mai frec-
vente forme la care sint expuse femeile constituie limitarea
in luarea deciziilor. Mai mult, femeile sint discriminate de
organele de drept prin motivatie ca nu intervin in cazurile
violentei domestice, calificind astfel de “relatii” drept “pro-
bleme de familie”.
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Avocatii parlamentari au fost sesizati de catre Presedintele
Centrului National al Romilor, solicitind concursul in exami-
narea cazului cu privire la declaratiile facute de administra-
torul unei societdti pe actiuni, vizavi de persoanele de etnie
roma.

La 10 noiembrie 2008, la invitatia reporterului unui post
de televiziune de a lua parte la 0 emisiune, administratorul
in cauza a refuzat sa participe la aceasta, utilizind expresia
,...televiziune tiganeasca”

Potrivit afirmatiilor Presedintelui Centrului National al Ro-
milor, folosirea unor astfel de expresii de catre o persoana
publica induce o imagine ofensatoare, ce jigneste si insulta
atit Centrul National al Romilor, precum si intreaga etnie
roma.

Este relevant ca promovarea drepturilor minoritatilor nati-
onale, inclusiv a persoanelor de etnie roma, constituie una
din sarcinile prioritare ale politicii de stat in domeniul relati-
ilor interetnice in Republica Moldova. Acest lucru se confir-
ma prin eforturile depuse pina in prezent de cdtre autorita-
tile statului, in aspect legislativ si organizatoric.

Tinind cont de aspiratiile democratice si prioritatile Repu-
blicii Moldova de promovare si respectare a drepturilor si li-
bertatilor omului, o astfel de atitudine manifestata de catre
o persoana publica poate fi calificata drept discriminatorie
pe criterii de apartenenta etnica.

Tn acest context, este de mentionat cd Conventia internatio-
nala privind eliminarea tuturor formelor de discriminare ra-
siala la care Republica Moldova este parte, defineste drept
»discriminare rasiald” orice deosebire, excludere, restrictie
sau preferinta intemeiata pe rasa, culoare, ascendentd sau
origine nationald sau etnicd, care are ca scop sau efect de
a distruge sau compromite recunoasterea, folosinta sau
exercitarea, in conditii de egalitate, a drepturilor omului si
a libertatilor fundamentale. Articolul 2 lit.b) din Conventia
nominalizatd prevede ca fiecare stat se angajeaza sa nu in-
curajeze, sa nu apere si sa nu sprijine discriminarea rasiala
practicatd de vreo persoana sau organizatie, oricare ar fi ea.
Or, intru realizarea dezideratelor legislative, statul se anga-

jeaza sa intreprinda masuri, avind drept scop de a garanta
fiecdruia, in conditii de egalitate, deplina exercitare a drep-
turilor omului si libertatilor fundamentale, fara deosebire
de rasg, culoare, origine nationala sau etnica.

Conventia-cadru pentru protectia minoritatilor nationale,
la care Republica Moldova este parte, stipuleaza ca partile
vor incuraja spiritul de toleranta si dialogul intercultural si
vor lua masuri eficiente pentru promovarea respectului re-
ciprog, intelegerii si cooperarii intre toate persoanele care
locuiesc pe teritoriul tarii, indiferent de identitatea etnica,
culturald, lingvistica ori religioasa a acestora, indeosebi in
domeniile educatiei, culturii si ale mijloacelor de informare.

Referindu-ne la cadrul normativ national, sint de mentio-
nat prevederile articolului 4 alin.(2) din Legea cu privire la
drepturile persoanelor apartinind minoritatilor nationale si
la statutul juridic al organizatiilor lor nr. 382 din 19.07.2001,
care interzic orice discriminare din motivul apartenentei la
o minoritate nationala.

Prin urmare, avocatii parlamentari au calificat incidentul din
10 noiembrie 2008, in care a fost utilizata expresia,,....tele-
viziune tigdneascd”, ca fiind discriminatorie in raport cu per-
soanele de etnie roma si care constituie o incélcare flagranta
a principiilor juridice internationale unanim recunoscute.

Asadar, din cele elucidate, avocatii parlamentari au solicitat
Biroului Relatii Interetnice intreprinderea masurilor urgente
in vederea contracardrii actiunilor de discriminare pe criterii
de etnie, neadmiterea lor si in privinta altor persoane.

Asemenea cazuri pot genera situatii nedorite pentru statul
nostru, atit in plan moral (autoritatea Republicii Moldova
la nivel international), cit si in plan material (condamndri la
CEDO), cu impact negativ pentru bugetul public.

Avocatii parlamentari pledeaza pentru adoptarea, in terme-
ne cit mai restrinse, a proiectului de Lege privind preveni-
rea si combaterea discrimindrii, precum si efectuarea unui
studiu privind oportunitatea ratificarii de catre Republica
Moldova a Protocolului nr. 12 la Conventia pentru apdrarea
drepturilor omului si a libertatilor fundamentale.
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1.7. Drepturile copilului

r

Intru asigurarea protectiei libertatilor si drepturilor copilu-
lui, Parlamentul Republicii Moldova a adoptat Legea cu pri-
vire la drepturile copilului nr. 338 din 15.12.1994 care, prin
prevederile sale, statueaza responsabilitatea statului de a
garanta fiecarui copil dreptul la un nivel de viata adecvat
dezvoltarii sale fizice, intelectuale, spirituale si sociale.

Necesitatea de a acorda o protectie speciala copilului a fost
proclamatd in Declaratia de la Geneva din 1924 cu privire
la drepturile copilului si in Declaratia drepturilor copilului
adoptata de Adunarea generald, la 20 noiembrie 1959, si
recunoscuta potrivit articolului 23 si 24 din Declaratia uni-
versald a drepturilor omului, articolul 10 din Pactul interna-
tional privind drepturile economice, sociale si culturale siin
instrumentele pertinente ale institutiilor specializate si ale
organizatiilor internationale preocupate de bunastarea co-
pilului. In aceasts ordine de idei, dreptul copilului de a cres-
te si a se dezvolta in mediul familial constituie un principiu
de baza prevazut intr-un sir de acte legislative nationale si
internationale la care Republica Moldova este parte.

Potrivit modificdrilor operate la Legea cu privire la avocatii
parlamentari nr. 1349-XIll din 17.10.1997 (in vigoare din 22
aprilie 2008), pentru promovarea si protectia drepturilor
copilului, a fost instituita functia de Avocat parlamentar
pentru protectia drepturilor copilului (Avocat al copilului).
Prin Hotarirea Parlamentului nr. 222-XVI din 30.10.2008, a
fost numit in functie avocatul parlamentar, care exercita
atributiile in vederea garantarii respectarii drepturilor si li-
bertatilor fundamentale ale copilului, proclamate in Consti-
tutia Republicii Moldova, in Conventia ONU privind dreptu-
rile copilului, in alte tratate internationale la care Republica
Moldova este parte.

Avocatul parlamentar pentru protectia drepturilor copi-
lului, in contextul abordat, considera necesara implicarea

profunda a organelor de resort orientate spre fortificarea si
sustinerea familiei, in asumarea responsabilitatilor fata de
copil.

Prin Hotarirea Guvernului nr. 527 din 21.05.2004, a fost
aprobat Planul National de actiuni,Educatie pentru toti” pe
anii 2004-2008, care cuprinde compartimentul educatie si
dezvoltare timpurie a copiilor. Printre principalele obiective
au fost majorarea catre anul 2008 a ratei de participare la
programele prescolare pina la 75% pentru copiii cu virstd
cuprinsa intre 3 si 5 ani si pind la 100% pentru copiii cu vir-
sta cuprinsa intre 6 si 7 ani, precum si reducerea, la mai pu-
tin de 5%, a discrepantelor intre regiunile rurale si urbane,
intre grupele dezavantajate si populatia totald. Din pacate,
desi au existat unele progrese in domeniu, aceste obiective
nu au fost realizate.

In momentul actual, in republici functioneaza 1334 insti-
tutii prescolare care sint frecventate de 72,6% din numarul
total de copii cu virstd cuprinsa intre 3 si 6 ani. In grupele
pregatitoare au fost institutionalizati 82,02% din copiii cu
virsta cuprinsa intre 5 si 6 ani, fapt datorat inscrierii priori-
tare a acestor copii in institutia prescolard, in vederea pre-
gatirii corespunzdtoare pentru etapa scolard. Din numarul
total de edificii prescolare - 800 sint cladiri tip; 525 — cladiri
adaptate si 4 — constructii speciale.

Pe parcursul ultimilor ani, sistemul scolar a fost supus unor
modificéri directionate spre realizarea obiectivelor educatio-
nale raportate perioadei de tranzitie la economia de piata. in
acest context, familia si institutia prescolara sint considerate
agentii cei mai importanti in educatia timpurie a copilului.

Strategia de preventie a abandonului scolar, in Republica
Moldova, rdmine o problema primordiald. Conform datelor
statistice prezentate de Ministerul Educatiei si Tineretului,
in Republica Moldova, la 15 noiembrie 2008, ramasesera
nescolarizati 42 elevi cu virsta cuprinsa intre 7 si 16 ani.
Pe parcursul anului, din motive necunoscute, au abando-
nat scoala inca 28 de elevi. Incadrarea copiilor in procesul
de invatamint ramine una din problemele primordiale ale
statului, fapt care a diminuat numarul copiilor nescolarizati
comparativ cu anii precedenti. Spre exemplu, in anul 2003,
in perioada de referinta, numarul copiilor nescolarizati a
constituit 1263. La situatia din 1 octombrie 2007, in afara
scolii se aflau 123 de copii. Nu se cunoaste cu exactitate
numadrul copiilor aflati peste hotarele tarii, inclusiv traficati,
astfel completind numarul copiilor nescolarizati din totalul
celor incadrati in virsta scolara.
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Nescolarizarea copiilor este influentata de situatia materiala
a familiilor, amplasarea scolilor la distante mari de domiciliu,
persistenta fenomenului de acumulare de la parinti a sumelor
de bani, care nu in toate cazurile sint utilizate la destinatie s.a.

Au fost inregistrate cazuri in care pentru neachitarea con-
tributiilor, unii copii au fost discriminati in raport cu ceilalti,
fapt absolut inadmisibil, care urmeaza a fi eliminat.

La Centrul pentru Drepturile Omului s-a adresat cet. M., care a
invocat mai multe probleme, una dintre care fiind nescolariza-
rea unor elevi de la liceul C.

In vederea solutiondirii problemelor apdrute, avocatul par-
lamentar a efectuat o vizitd in institutia de invdtdmint no-
minalizatd, stabilind un sir de incdlcdri ce tin de asigurarea
conditiilor de invatdmint, comportamentul inadecvat al ad-
ministratiei liceului fatd de unii liceeni, nescolarizarea nemo-
tivatd a unor elevi.

Astfel, la fata locului, faptele invocate de petitionard au fost
confirmate de pdrintele unui copil, invalid de gradul I, cdruia
nu i-au fost predate deplin orele, conform programei, la domi-
ciliu. De la 01.09. 2008 si pind la momentul vizitei nu s-a desfd-
surat nici o lectie cu minorul.

Avocatul parlamentar a sesizat Ministerul Educatiei si Tinere-
tului, solicitind implicarea pe cazul dat. Rdspunsul parvenit in
adresa Centrului pentru Drepturile Omului din partea Ministe-
rului Educatiei si Tineretului nu include toate aspectele proble-
melor abordate si nu este complet.

Avocatul copilului considera iesite din comun astfel de prac-
tici si metode de educare, care vin in dezacord cu normele
de drept international din domeniul drepturilor copilului,
si face apel catre organele competente sd institueze instru-
mente eficiente pentru excluderea unor cazuri similare in
alte institutii; sd monitorizeze si sa inlature cazurile de incal-
care a drepturilor copilului, recomandind aplicarea sanctiu-
nilor disciplinare fata de pedagogii care nu le respecta.

In partea stinga a Nistrului, in prezent, functioneaza 8 in-
stitutii de invatamint, subordonate Ministerului Educatiei si
Tineretului, in care studiaza 2637 elevi in baza liberei op-
tiuni. Dintre acestia, nici unul nu a abandonat studiile pe
parcursul anului de studu 2007 - 2008.

Cu toate cd institutiile in cauza sint finantate din bugetul de
stat al Republicii Moldova, ramin nesolutionate anumite pro-
bleme. Astfel, din lipsa cantinei, nu se alimenteaza copiii din
Liceul Teoretic “Lucian Blaga’, Tiraspol. Liceul “M. Eminescu’,
Liceul “Stefan cel Mare” si Gimnaziul Corjova nu dispun de au-
tocare pentru transportarea elevilor.

Pina in prezent persistd problema trecerii vamale a materialelor
didactice, manualelor, produselor alimentare pentru elevi s.a.

Avocatul copilului considerd oportuna si binevenitd impli-
carea mai eficienta a autoritatilor in vederea monitorizarii
permanente a activitatii institutiilor de invatamint din par-
tea stinga a Nistrului.

O problema majora ramine situatia tinerilor orfani.

In anul precedent, la Centrul pentru Drepturile Omului au
continuat sa fie inregistrate plingeri de la fostii absolventi
ai scolilor de tip internat, care au invocat problemele asigu-
rdrii cu spatiu locativ, incadrdrii in cimpul muncii, conditiilor
neadecvate in care se afla etc.

Dupa absolvirea scolilor de tip internat, copiii orfani si cei
rdmasi fara ingrijire parinteascd se confruntd cu un sir de
probleme, pe care nu le pot solutiona de sine statator.

Una din problemele stringente este incadrarea in cimpul
muncii a copiilor orfani si copiilor rémasi fara ingrijire parin-
teasca - absolventi ai institutiilor de tip internat. Totodata,
problema in cauza este, practic, dificil de solutionat, pe motiv
de: lipsa a surselor financiare pentru intretinerea tinerilor pe
perioada de studiu la cursurile de formare profesionalg; lipsa
specialistilor-indrumatori de orientare profesionala in scoli;
posibilitdti minime de angajare de la virsta de 16 ani; salarii
acordate de angajatori, care nu acopera cheltuielile pentru
inchirierea spatiului locativ; hrana, imbracaminte.

In aceasta situatie, majoritatea copiilor isi continua studiile
la scolile polivalente sau la scolile de meserii din localitatile
respective, insusesc cite 2-3 profesii, ca si in cazul cet. R, care
timp de 6 ani a insusit diferite specialitati pentru a prelungi
timpul aflarii in aceasta institutie, din considerente ca era asi-
gurat cu hrana si spatiu locativ. Avocatul parlamentar pentru
protectia drepturilor copilului s-a implicat pe cazul dat, sesi-
Zind Guvernul Republicii Moldova, Ministerul Protectiei Soci-
ale, Familiei si Copilului, Directia municipald pentru protectia
drepturilor copilului. Cu regret, pind la momentul actual o
parte din problemele relevate ramin fara solutionare.

In anul 2004 Consiliul municipal Chisindu a aprobat progra-
mul municipal de actiuni“Copii orfani si ramasi fara ingrijire
parinteascd, pentru anii 2004-2007", pentru realizarea ca-
ruia se prevedea alocarea mijloacelor financiare destinate
acordarii apartamentelor sociale copiilor din categoria vi-
zatd. Acest program a rdmas nerealizat.

Conform informatiei oferite de catre Directia municipala
pentru protectia drepturilor copilului, 240 tineri din muni-
cipiul Chisinau necesita spatiu locativ.

Referitor la numarul copiilor orfani si celor rdmasi fara in-
grijire parinteasca, datele statistice, in dinamica pentru
perioada anilor 2007-2008, prezentate de catre Ministerul
Educatiei si Tineretului, sint urmatoarele:
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anul 2007 anul 2008

Numdrul copiilor orfani 2201 1780
Numdrul copiilor orfani de un pdrinte 16407 15938
Numdrul copiilor cu un singur pdrinte (mamdi solitard, familie in divort si alte situatii) 42547 36006

Plasarea copilului in sistemul de ingrijire rezidentiala incal-
ca dreptul sdui de a creste in familie.

Intru prevenirea institutionalizarii si eficientizarii procesu-
lui de a acorda copilului dreptul de a creste intr-o familie si
mediu familial, un accent deosebit se pune pe dezvoltarea
serviciilor sociale de tip familial.

Conventia internationala cu privire la drepturile copilului
stipuleaza, ca la adoptarea oricaror decizii care i privesc pe
copii, luate de autoritdtile administrative, organele legis-
lative etc., interesele superioare ale copilului trebuie sa fie
luate prioritar in considerare.

De rind cu alte probleme, autoritatile publice locale se
confrunta frecvent cu situatii de distribuire a sectoarelor
de teren intru constructia caselor de locuit , conform pre-
vederilor articolului 11 din Codul funciar. Conform Hotaririi
Guvernului nr.937 din 12.07.2002, copiii orfani si cei ramasi
fara ingrijire parinteascd, din casa de copii, parintii cdrora
nu au avut locuintd, la iesirea din asemenea institutie trebu-
ie sa fie asigurati de cdtre autoritatile administratiei publice
locale de la bastina lor sau de la locul de trai al parintilor-
educatori, tinind cont de doleantele copiilor, cu spatiu lo-
cativ sau cu teren si un credit banesc pe termen lung, fara
dobinda, pentru constructia unei case de locuit.

Cdtre avocatii parlamentari s-a adresat familia Z., care in anul
1991 a deschis casa de copii de tip familie, in care sint educati
15 copii, 13 copii fiind infiati. La moment, 4 tineri, care au fost
educatiin Casa pentru copii tip familial, au solicitat teren pen-
tru constructia casei. Contrar prevederilor legislatiei, la acest
capitol, autoritdtile publice locale refuzd eliberarea terenului
pentru constructia casei.

Fiind impusi de situatie, copiii cauta de unii singuri modali-
tati de a-si asigura un loc de trai. In unele cazuri ei formeazi
grupuri din citeva persoane si inchiriaza spatiu locativ, in
alte cazuri locuiesc in subsoluri, lucreaza in gospodadriile
taranesti in schimbul asigurarii cu alimente si loc de trai. O
parte din ei savirsesc infractiuni si nimeresc in penitenciare.
Avocatul copilului este constient de complexitatea proble-
mei, situatia social-economicd, care nu favorizeazd solu-
tionarea, la nivel dorit, a problemelor abordate. Cu toate
acestea situatia precara la acest capitol necesita redresare
eficienta.

Problemele abordate in domeniul justitiei juvenile sint mul-
tiple si complexe.

Potrivit datelor statistice oferite de Ministerul Afacerilor In-
terne, pe parcursul anului 2008 au fost inregistrate 1629 in-
fractiuni savirsite de cdtre minori si cu participarea lor, ceea
ce atesta o diminuare cu 5,3% fata de anul 2007 (1721).

La comiterea infractiunilor vizate au participat, in total, 1952
persoane de virsta minora sau cu +4,1% fata de perioada
similara a anului precedent, dintre care 1562 (+6,2%) ne-
antrenati in cdmpul muncii sau in procesul de invatdmant;
304 (+10,3%) elevi, din care 247 (+10,3%) sint elevi ai scoli-
lor medii. Din numdrul total de copii participanti la savirsi-
rea infractiunilor, 1906 (+6,1%) minori au savirsit infractiuni
pentru prima datd, 46 de minori au sdvirsit crime repetate
(-42,5%), 14 fiind din categoria minorilor condamnati con-
ditionat si 7 fiind in stare de ebrietate. Din numarul total
de minori, la raspundere penala au fost trasi 1512, ceea ce
constituie o diminuare cu 17,7% fatd de anul 2007.

Actualmente, la evidenta organelor de politie se afld 3984
minori delicventi si 996 parinti dificili. De catre angajatii
Serviciilor minori si moravuri in privinta minorilor au fost
intocmite 4353 procese-verbale administrative, dintre care
561 pentru huliganism si 3037 pentru consum de alcool sau
aparitie in stare de ebrietate in locuri publice.

In acest context, conform Planului masurilor suplimentare
de profilaxie si combatere a fenomenului vagabondajului,
cersitului si “copiilor strazii ”in perioada anului 2008 au fost
inregistrate de catre subdiviziunile teritoriale ale MAI, 1680
cazuri de plasament in Centrul de plasament temporar al

minorilor (in 2007-1507 cazuri).

Cele mai frecvente cazuri de pdrasire de catre copii a do-
miciliului, fara stirea maturilor si a corpului didactic al in-
stitutiilor de invatamint preuniversitar, au fost inregistrate
in raioanele laloveni-127, Straseni-101, Calarasi-68, Criu-
leni-52, Anenii-Noi-67, Orhei-49, Hincesti-55, Ungheni-31,
Cimislia-29, Causeni-25, Telenesti-23, Stefan-Voda-21, Ca-
hul-20, Rezina-19, Nisporeni-19, Dubdsari-17, Cantemir-17,
Leova-16, Ceadir-Lunga-16 etc.

Un rol important in educatia copiilor il au parintii. Astfel,
problema majora care persista la moment este aflarea co-
piilor fara supravegherea parintilor, din diverse motive:
parintii au plecat peste hotarele tdrii, ispasesc pedeapsa in
locurile de detentie; sau sint alcoolici si narcomani. Anual,
numadrul acestor copii creste in legatura cu extinderea feno-
menului migratiei fortei de munca.
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In opinia Ministerului Afacerilor Interne, autoritatile publi-
ce locale nu-si onoreaza pe deplin obligatiile, iar eforturile
intreprinse in ultimii ani de cdtre institutiile statale si struc-
turile internationale in domeniul reformelor economice si
sociale (restructurarile economice si administrative, revizui-
rea cadrului legal, realizarea programelor de sanatate, edu-
cationale si sociale) nu au produs rezultatele asteptate, fapt
ce denota ca copilul si familia ramin a fi cele mai vulnerabile
grupuri supuse riscurilor sociale.

Astfel, Avocatul copilului considera oportuna elaborarea
unui program special de sustinere de catre stat a acestei
categorii de populatie.

Este necesara aprobarea unui nou Regulament cu privire la
organizarea activitatii tutelare in privinta minorilor, care sa
reglementeze conditiile organizarii si realizarii activitatii au-
toritatilor tutelare privind protectia drepturilor si interese-
lor legitime ale copiilor minori, inclusiv ale copiilor orfani si
ale celor rdmasi fara ocrotire pdrinteasca, stabilirea respon-
sabilitatilor autoritatilor tutelare si ale tutorilor/curatorilor.

In opinia specialistilor de domeniu, autoritatile tutelare ar
trebui sa activeze in calitate de autoritdti autonome, nesub-
ordonate ministerelor sau departamentelor. Astfel, ar spori
gradul de independentd si obiectivitate in cadrul indepli-
nirii obligatiunilor de serviciu. Este stringenta majorarea
numarului specialistilor pe problemele drepturilor copilu-
lui, din cadrul directiilor teritoriale de educatie si tineret,
inclusiv psihologi, juristi, asistenti sociali. De asemenea,
este necesara implementarea unor reglementari asupra

obligativitatii asigurarii de catre parinti, pentru perioada
absentei lor (ex. plecarea peste hotare), a unui reprezentant
legal pentru copilul minor, cit si adoptarea Legii cu privire
la copilul in dificultate. La momentul actual, in fiecare ra-
ion activeaza doar cite un singur specialist, care participa
in procesele de judecatd, solutioneaza problemele ce tin de
instituirea tutelei, curatelei etc.

Cu toate ca legea prevede proceduri speciale pentru copii,
ea nu specifica daca reprezentantii institutiilor implicate in
procesul justitiei pentru minori au nevoie de pregatire spe-
ciala. Legislatia Republicii Moldova nu face distinctie din
punct de vedere al tipului masurilor preventive intre adulti
si minori. La aplicarea masurilor preventive, organelor ju-
diciare li se permite sa ia masuri similare fata de minori ca
si in cazul adultilor cu aceleasi conditii si continut, in plus
transmiterea sub supraveghere a minorului.

Astfel, copiii in conflict cu legea ar trebui separati de adultii
aflati sub urmarire penald, dar, in realitate, copiii vin deseori
in contact cu acestia din urma. Procesele copiilor se desfa-
soara in acelasi loc cu procesele adultilor, fapt care ar putea
afecta starea emotionala a copilului pe parcursul procesului
sau. Desi Codul penal permite si recomanda masuri educa-
tionale, instantele judecdtoresti prefera aplicarea masurilor
corectionale.

Pe parcursul semestrului Il al anului 2008 numarul minorilor
in detentie s-a micsorat din motivul aplicarii Legii privind
amnistia in legdtura cu declararea anului 2008 An al Tine-
retului. Din informatia prezentata de catre Departamentul
Institutiilor Penitenciare:

Pe parcursul

Pe parcursul

an. 2007 an. 2008

Noi arestati minori 129 159 +30 23,26%
Numadrul minorilor sositi in penitenciare pentru minori 131 157 +26 | +19,85%
Numarul copiilor care au fost nascuti de catre femeile aflate in detentie 4 1 -3 -75,0%

la la
01.01.2008 01.01.2009

Numarul condamnatilor care au savirsit infractiune in virsta de pind la

. 315 158 -157 | -49,84%

18 ani
NL.Jma.ruI condamnatilor care executa pedeapsa in penitenciare pentru 168 34 134 | -79.76%
minori

n virstd de pina la 18 ani 92 24 -68 -73,91%
din ei

mai mult de 18 ani 76 10 -66 -83,54%
Numadrul minorilor detinuti in izolatoarele de urmarire penala 59 59 - -
Numarul copiilor, care se afla in penitenciare cu mame 11 8 -3 -27,27%
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Conform informatiei prezentate de cétre DIP, pe parcursul
anului 2008 institutiile penitenciare au fost asigurate intr-o
anumita masura cu lenjerie de pat, imbracaminte si incalta-
minte pentru detinuti, care provin din ajutoarele umanitare.

La moment, in scopul imbunatatirii conditiilor de trai ale
detinutelor in Institutia penitenciard nr. 7 Rusca se efectu-
eaza lucrdri de reparatie capitala a blocului medical, in in-
cinta caruia este creat un sector pentru mame cu copii in
virsta de pina la 3 ani.

Desi faptul ca mama se poate afla cu copilul in penitenciar
pina la implinirea virstei de 3 ani a acestuia este un lucru
benefic pentru ambii in ceea ce priveste dezvoltarea atasa-
mentului, nu se poate spune acelasi lucru despre mediul in
care se dezvolta copilul. Astfel, avocatul parlamentar pen-
tru protectia drepturilor copilului in cadrul vizitei efectuate
in Institutia Penitenciara nr. 16 Pruncul, a constatat cd me-
diul (atit cel intern — camerele in care se afla copiii si mame-
le, cit si cel extern — boxele de beton, avind rol de curte de
plimbare) este amenajat nesatisfacator pentru o dezvoltare
normald a copilului. Penitenciarul este o institutie mult mai
austera in raport cu o casa de copii sau un spital, fiind un
mediu in care functioneaza reguli stricte, ale caror ratiuni
ramin de cele mai multe ori neintelese de copii. In cazul in
care admitem analogia dintre medii (penitenciarul si spita-
lul), avind ca argument constatarile in cadrul vizitei (lipsa
unui spatiu de joacd separat pentru copii, lipsa personalului
si a unui program educational, asistentei medicale adecva-
te (copiii nu sint vaccinati), lipsa contactului cu mediul in-
conjurator s.a.

Tn acest context se impune necesitatea intreprinderii unor
asemenea madsuri, in care dezvoltarea motorie si cognitiva a
copiilor crescuti si educati in penitenciare sa evolueze nor-
mal; copiii sd aiba posibilitate sa se joace nu numai in inte-
riorul dar si in exteriorul penitenciarului, ori de cite ori este
posibil, in prezenta personalului educational (pedagog, psi-
holog); copiii sa poata parasi institutia si sd experimenteze
viata obisnuita din afara zidurilor inchisorii.

Ansamblul de reguli ale Natiunilor Unite privind administra-
rea justitiei pentru minori (Regulile de la Beijing), Declaratia
privind protectia copiilor in perioade de urgenta, recunosc
necesitatea unei atentii deosebite acordate copiilor.

Minorul X. din or. H. a fost maltratat de cdtre colaboratorii
politiei pentru recunoasterea unor infractiuni care, de fapt,
nici nu au fost comise. Avocatul parlamentar pentru protectia
dreptului copilului s-a implicat nemijlocit pe cazul dat, stabi-
lind toate incdlcdrile comise de catre procuratura H., care nu
a dispus inceperea urmdririi penale pe caz, dar s-a limitat la
examinarea plingerii in baza art. 274 CPP, cu emiterea unei
decizii de neincepere a urmdririi penale. Ordonanta de refuz
in pornirea urmdririi penale a fost contestatd la judecdtorul
de instructie. Instanta de judecatd a declarat nuld ordonanta
de refuz in pornirea urmdririi penale, cu obligarea Procuraturii

or. H. sd lichideze incdlcdrile depistate, cu indicatia de a porni
urmdrirea penald in cauza datd.

Cu referire la articolul 6 din Legea privind drepturile copilu-
lui, statul are menirea de a ocroti inviolabilitatea copilului,
protejindu-l de orice forma de exploatare, discriminare, vi-
olentd fizica si psihicd, neadmitind comportament plin de
cruzime, grosolanie, dispretuire, insulte, maltratari etc.

Cu toate ca copiii au dreptul la o protectie speciald din par-
tea societdtii impotriva oricarei forme de discriminare, de o
presiune impotriva abuzului de autoritate din familie si din
alte institutii, maltratarea copiilor persista.

Recomandarea Nr. R (85) 4 a Comitetului de Ministri catre
Statele membre privind violenta in cadrul familiei (adop-
tatd de catre Comitetul Ministrilor la 26 martie 1985, in
cadrul celei de-a 382a reuniuni a Delegatiilor Ministrilor),
indeamna tdrile membre sa-si revada legislatiile referitoare
la puterea de corectie fata de copii in vederea limitdrii, sau
chiar interzicerii pedepselor corporale, chiar daca incalca-
rea acestei interdictii nu atrage dupa sine necesitatea unei
sanctiuni penale.

Cauzele ce stimuleaza comiterea crimelor in sinul familiei
sint diverse: conditiile de viata dificile si insuficiente, neinca-
drarea in cimpul muncii a persoanelor apte de muncd, dimi-
nuarea nivelului de trai, sardcia, insuficienta permanenta a
banilor, nivelul scazut al valorilor morale si al celor familiale,
agresivitatea, consumul abuziv de bduturi alcoolice etc.

Instrumentele internationale si nationale in domeniul pro-
tectiei copilului protejeaza copilul impotriva oricarei forme
de violenta, abuz, rele tratamente sau neglijenta.

Conform datelor prezentate de catre Ministerul Afacerilor
Interne, Ministerul Protectiei Sociale, Familiei si Copilului,
Ministerul Educatiei si Tineretului, in anul 2008 s-a inregis-
trat 0 agravare a situatiei operative la compartimentul pro-
filaxia infractiunilor comise in sfera relatiilor familiale. Tre-
zesc ingrijorare motivele comiterii omorurilor si vdtamarilor
intentionate grave, in consecinta cdrora membrii de familie
sint asasinati, maltratati si agresati.

Rezultatele studiilor au demonstrat ca violenta fata de copii
este un fenomen destul de raspindit atit in familie, cit si in
scoald.

Familia ar trebui sa fie mediul de baza pentru un copil, de-a
lungul dezvoltarii sale, pina la virsta adolescentei.

Este important ca functiile familiei sa fie bine constientiza-
te, deoarece majoritatea copiilor exploatati prin cele mai
grele forme de muncg, ca si copiii in conflict cu legea, sint
mai des din familii.

Munca copilului in Moldova este cauzata de saracie si ine-
chitate.
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In ianuarie-octombrie, 2007, Inspectia Muncii a inregistrat
340 cazuri de munca periculoasa a copilului. Cele mai mul-
te din ele includ: numarul de ore de munca ce depaseste
numadrul maxim admis de lege, utilizarea echipamentului si
instrumentelor periculoase, munca pe timp de noapte etc.

In acest context se incalca Conventia O.LM. privind interzi-
cerea celor mai grave forme ale muncii copiilor si actiunea
imediatd in vederea eliminarii lor nr. 182 din 17.06.1999.

Conform informatiei prezentate de Centrul National de
Prevenire a Abuzului fata de Copii, statistica pe perioada
12.02.2008-10.02.2009 se prezinta astfel:

Sectorul Agricol Lucru in strada Trafic Total
Retrasi 64 38 6 108
Preveniti 497 164 104 765
Total 561 202 110 873

Deseori, périntii impovarati de griji, nu inteleg beneficiile pe
termen lung ale investitiilor in educatie in raport cu cistigul pe
termen scurt, adus de munca copilului. Aceasta se intimpla din
motivul incapacitatii pdrintilor de a privi dincolo de strategiile
de supravietuire in care sint prinsi, lipsei de incredere in po-
sibilitatea sistemului de educatie de a creste sansele copiilor
pentru o muncd decenta in viitor, perceptiilor potrivit carora,
munca este benefica pentru dezvoltarea copilului, indiferent
de pericolele legate de lucrarile efectuate de copii.

In contextul celor mentionate, pentru eliminarea celor mai
grave forme ale muncii copiilor, este necesar sa se realize-
ze un studiu national referitor la numarul copiilor care lu-
creazd, pentru elaborarea si implementarea de strategii si
politici de abordare a cauzelor fenomenului intru a preveni
si, acolo unde copiii sint angajati legal, de a asigura neex-
ploatarea lor, munca fiind in conformitate cu standardele
internationale si nationale.
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1.8. Drepturile cetatenilor Republicii Moldova in stinga Nistrului

De-a lungul anilor regiunea din stinga Nistrului ramine un
spatiu in care zilnic se incalca drepturile omului. O proble-
ma nesolutionata ramine a fi imposibilitatea avocatilor par-
lamentari de a interveni eficient intru apararea drepturilor
si libertatilor cetdtenilor Republicii Moldova, care locuiesc
n acest teritoriu.

Problema transnistreana a constituit o preocupare perma-
nenta a societatii si a autoritatilor constitutionale, irosin-
du-se importante resurse pentru ,negocieri’, exceptii de
la aplicarea legislatiei, compensatii sau subventii pentru
necesitatile mecanismului de ,mentinere a pdcii”. Totodata,
pierderile si prejudiciile legate de lipsa controlului asupra
frontierei de est, precum si asupra potentialului industrial
al tarii, au influentat decisiv dezvoltarea socio-economica
a Moldovei.

Tn aceste conditii, drepturile omului in regiune au fost igno-
rate in totalitate, iar eforturile autoritatilor constitutionale si
diverselor institutii internationale, desi au un caracter foar-
te determinant, nu sint capabile sa previna si sa combata
fenomenul.

Limitarea respectdrii drepturilor omului si a proceselor de-
mocratice, bazate pe egalitate, valorile umane si diversitatea
culturald, economica si politica in regiune se evidentiaza in
sistemul educational. Desi in regiune sint declarate 3 limbi

oficiale: moldoveneasca (cu grafia chirilicd), ucraineana si
rusa, reprezentantii etniilor majoritare, adica moldovenii si
ucrainenii au acces numai la invatdmintul prescolar, primar
si secundar. Invatamintul mediu de specialitate, cel univer-
sitar si postuniversitar este accesibil (cu exceptia facultatii
de filologie si pedagogie) numai in limba rusa. Reprezen-
tantii minoritatilor etnice, bulgarii si polonezii, de aseme-
nea nu au acces la studii in limba materna.

O problema care persista de mai multi ani este cea a echiva-
larii notelor. Institutiile de invatamint din teritoriu noteaza
cunostintele elevilor dupa un sistem de 5 puncte, iar cele
aflate sub jurisdictia autoritatilor Moldovei — dupd unul de
10 puncte. Astfel, notele absolventilor transnistreni, de ori-
ce nivel, care decid sa-si continue studiile in institutiile din
tard, sint,transformate” (maxim 9,5 puncte pentru nota 5).
In aceste condlitii, copiii sint discriminati si dezavantajati.

Totodata, trebuie mentionata problema ce tine de libertatea
circulatiei, care afecteaza substantial si dreptul la educatie.
Deseori, elevilor din regiune le sint create obstacole in vede-
rea participarii la diverse concursuri, olimpiade si evenimen-
te educationale organizate in partea dreapta a Nistrului.

Sistemul social existent in regiune este total izolat si rami-
ne reticent la orice relatie de colaborare cu sistemul natio-
nal de asistenta sociala al Republicii Moldova. Existenta in
Moldova a doua sisteme sociale diferite creeaza enorme
probleme locuitorilor din stinga Nistrului, deoarece le este
incalcat frecvent dreptul la asistenta si protectie sociala. In
special, sint afectate persoanele care muncesc si achita con-
tributiile sociale pe un mal al Nistrului, insd locuiesc pe cela-
lalt. Acestia nu beneficiaza de conditii egale sau sint tratati
discriminatoriu, in raport cu concetatenii sau colegii lor.

Pensionarii din localitatile aflate sub controlul regimului
secesionist, fiind cetateni ai Republicii Moldova, inclusiv
invalizii, pot beneficia de asistenta sociala de stat numai in
conditiile in care beneficiaza de pensie. Polita de asigurare
este eliberata gratuit tuturor pensionarilor din Moldova, cu
exceptia celor din regiunea transnistreana, deoarece ultimii,
in mare parte, nu beneficiaza de pensii de la Bugetul asi-
gurdrilor sociale de stat. Din cauza lipsei controlului efectiv
asupra regiunii, autoritatile constitutionale nu pot deservi
pensionarii si nici nu le pot distribui pensiile.

Persoanelor care locuiesc in localitatile aflate in nemijlocita
apropiere de satele si orasele din stinga Nistrului, li se incal-
ca frecvent drepturile la libera circulatie, libertatea indivi-
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duald si sigurantd. Tinerii sint inrolati in institutiile paramili-
tare transnistrene, in mare parte fortat, si impusi sa depuna
jurdmint unui regim anticonstitutional. Multe din aceste
persoane devin victime ale abuzurilor din unitatile parami-
litare din regiune, in care domica fenomene negative cum
ar fi: relatiile nestatutare, aplicarea torturii, estorcarea bani-
lor, munca fortata.

Locuitorilor din Cosnita, Dorotcaia, Pohrebea, Pirita, Cocieri
si Molovata Noua nu li se permite sa-si prelucreze liber tere-
nurile agricole situate la est de traseul Ribnita-Tiraspol.

Posesorii de automobile cu numere de inmatriculare mol-
dovenesti, care domiciliazd in localitatile din stinga Nistru-
lui, nu pot circula liber pe teritoriul regiunii. Ei sint impusi
sd achite pentru admiterea pe acest teritoriu pe o perioada
de doua luni o taxd de 0,18% din pretul automobilului. Tot-
odata, soferii sint presati sa-si inregistreze automobilele in
regiune si sa obtind cetatenia,rmn”.

Cetatenilor Republicii Moldova domiciliati in stinga Nistru-

lui in continuare nu-si pot exercita libertatea intrunirilor,
exprimarii, dreptul la informatie si la vot.

Problemele enuntate sint actuale inca de la inceputurile
conflictului transnistrean, cu diferite agravari in anumite
perioade (perioada alegerilor, cazurile scolilor cu predare in
grafia latind) si evoluarea lucrurilor este imprevizibila pen-
tru ca depinde de comportamentul fortelor de securitate
neconstitutionale si de gradul de implicare a Ministerului
reintegradrii sau a altor autoritati de la Chisinau.

Posibil, situatia in regiunea de est a Republicii Moldova se
va imbunatdti datoritd implicarii si suportului acordat de
unele organizatii neguvernamentale. Organizarea unor
reprezentante ale Centrului pentru Drepturile Omului in
raioanele din zona conflictului ar putea favoriza efectiv
monitorizarea obiectiva si impartiala a situatiei la capito-
lul drepturile omului si ar incuraja motivatia populatiei din
aceste localitati sa-si apere interesele legitime.

sees e s e es e

42



CAPITOLUL

Respectarea Drepturilor Omului In Republica Moldova in anul 2008

© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

1.9.

Hotaririle CEDO - aprecieri sau solutii pentru Moldova

Responsabilitatea Guvernelor pentru respectarea unor
standarde minime de comportament echitabil si corect in
exercitarea atributiilor lor in privinta respectului datorat
propriilor cetdteni si oricdror altor cetdteni aflati sub juris-
dictia lor este recunoscutd la nivel intern si international.

Ratificind Conventia pentru apararea drepturilor omului
si a libertatilor fundamentale, precum si unele protocoale
aditionale, Republica Moldova s-a obligat sa asigure res-
pectarea drepturilor si libertdtilor fundamentale, garantate
in acest document oficial. In consecint, statul a acceptat
dreptul persoanelor, grupurilor de persoane, organizatiilor
neguvernamentale si companiilor private de a introduce
cereriimpotriva sa si impotriva oricaror autoritati si institutii
publice aflate sub responsabilitatea sa, conform sistemului
de implementare asigurat de organismele de la Strasbourg
ale Conventiei. Deoarece ele reprezinta o instanta suprana-
tionald, aceasta ofera posibilitatea unui recurs atunci cind
sistemul intern nu il poate asigura.

In cadrul procedurilor, reclamantii pot obtine o gama limi-
tatd, dar deloc neglijabila, de reparatii. Este posibil ca Gu-
vernul sa faca oferta de incheiere amiabila a litigiului: ofe-
rind reparatii specifice sau o modificare a legislatiei sau a
practicii administrative; platirea unor despdgubiri si a unor
cheltuieli judecatoresti justificabile.

In ceea ce priveste Curtea, o hotarire obligatorie poate con-
stitui o declaratie publica referitoare la incalcarea datorita
Statului, insotitd de o indemnizatie baneasca pentru justa
despdgubire si de plata cheltuielilor judecatoresti. Ca urma-
re a unei astfel de hotariri, Statul este obligat sd se supu-
na deciziilor Curtii, care pot conduce, de asemenea, la un

rezultat specific, cum ar fi o modificare de legislatie sau o
altda masurd necesara pentru indreptarea oricarei erori iden-
tificate.

Tn afaré de oferirea unui rezultat favorabil pentru o anumita
persoand, o cerere poate fi privita intr-un context mai larg.
Aceasta reprezinta o metoda de reluare a reformei legislati-
ve si de imbundtatire sau mentinere a standardelor liberta-
tii civile. Ea contribuie la asigurarea unui sistem de norme,
care isi aduce aportul la evolutiile mondiale. Deci, autori-
tatea hotaririlor Curtii, indiferent ca este vorba de hotariri
pronuntate pe fond sau de hotériri de radiere de pe rol a
cauzelor ca urmare a solutiondrii acestora pe cale amiabila,
depdseste cu mult importanta lor strict juridica.

Republica Moldova a recunoscut jurisdictia Curtii de a
examina cererile depuse impotriva ei, incepind cu 12 sep-
tembrie 1997. De la 1 noiembrie 1998 la Curtea Europeana
au parvenit 4166 plingeri in privinta Moldovei, dintre care
1519 au fost declarate inadmisibile sau radiate de pe rol. La
sfirsitul anului 2008 Curtea a pronuntat in privinta Republi-
cii Moldova 138 de hotariri de condamnare.

In perioada 01 ianuarie — 31 decembrie 2008 Guvernul Re-
publicii Moldova a fost notificat cu 137 de cereri noi din par-
tea Grefei Curtii Europene a Drepturilor Omului, comparativ
cu 73 de cereri in anul 2007 si 99 de cereri in anul 2006.

Hotaririle Curtii Europene au caracter de precedent. Or, pro-
nuntind hotaririle, Curtea reiese din faptul cd instantele jude-
cdtoresti nationale se vor ghida de acestea in examinarea prici-
nilor similare. Totodata, precedente pentru Republica Moldova
constituie si hotaririle pronuntate impotriva altor tdri.

Curtea a constatat frecventa incélcarea dreptului la un pro-
ces echitabil, libertate si sigurantd, recurs efectiv, libertatea
de exprimare, protectia proprietatii, respectul vietii priva-
te si de familie. Un numar considerabil de hotariri se refe-
rd la administrarea cu deficiente a justitiei prin admiterea
recursului in anulare de catre Curtea Suprema de Justitie,
prin citarea necorespunzatoare a participantilor in proces
de catre instantele de judecata, prin incalcarea principiului
securitatii raporturilor juridice, ca urmare a admiterii ne-
motivate a cererilor de revizuire. Printre aceste deficiente
in administrarea justitiei mai pot fi mentionate incdlcarea
dreptului de acces la un tribunal prin prisma impunerii ne-
intemeiate la achitarea taxei de stat, durata excesiva a pro-
cesului judecatoresc si altele.
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n pofida faptului ¢ in ultimii ani Republica Moldova a in-
registrat progrese in procesul de ajustare a legislatiei na-
tionale la standardele internationale, inclusiv in domeniul
drepturilor omului si libertatilor fundamentale, persista
unii factori obiectivi si subiectivi care genereaza incélcarea
drepturilor cetatenilor si condamnarea statului.

Astfel, nu au fost intreprinse masurile necesare pentru crea-
rea conditiilor adecvate de detentie, nu au fost luate masuri
suficiente intru executarea la timp a hotaririlor judecato-
resti irevocabile si definitive de catre autoritatile publice
de toate nivelurile, este insuficienta activitatea organelor
de drept, procuraturii, politiei si a instantelor de judecata la
capitolul respectarea si corespunderea cerintelor Conventi-
ei, nu sint sanctionati functionarii publici activitatea carora
genereazd incdlcarea drepturilor si libertatilor fundamenta-
le ale omului, persista cazuri de neaplicare a jurisprudentei
si practicii CEDO de catre instantele judecatoresti si cola-
boratorii organelor de drept, ca urmare a lipsei unui sistem
eficient de instruire initiala si continud, inexistentei analizei
sistemice a practicii de urmdrire penald si a neexaminarii ca-
uzelor prin prisma jurisprudentei CEDO. Nu in ultimul rind,
dreptul la regres al statului fatd de persoanele vinovate nu
este asigurat la nivelul corespunzator.

Conform informatiei oferite de Procuratura Generala, ca ur-
mare a sesizarilor parvenite de la Agentul guvernamental
asupra hotaririlor definitive ale Curtii Europene a Drepturi-
lor Omului sau deciziilor de radiere a cererilor de pe rol, ca
rezultat al reglementdrii amiabile a cauzei in care Republi-
ca Moldova a fost obligata sa achite sume banesti, au fost
inaintate spre examinare instantelor judecatoresti actiuni
in regres pe cauzele Ungureanu contra Moldovei, Bita si altii
contra Moldovei, Corsacov contra Moldovei, Gutu contra Mol-
dovei, suma totala echivalenta in lei, la momentul executarii
hotaririlor CEDO, constituind 30997 EURO.

Potrivit afirmatiilor Ministerului Finantelor, pina in prezent
hotaririle pronuntate de CtEDO in cauze privind Republica
Moldova si intrate in vigoare au fost executate, indiferent
de faptul dacd in bugetul de stat au fost sau nu prevazute
mijloace pentru acest scop. Astfel, in anul 2007 a fost achi-
tatd suma de 15.683.713,52 lei, iar in anul 2008 - suma de
50.004.787,67 lei.

Starea de fapt contureaza o legitate potrivit careia motiva-
rea autoritatilor prin lipsa finantelor pentru anumite fapte
ce au conditionat condamnarea pe plan international, in
final, este una neintemeiata. Or, dupa pronuntarea hotdririi,
obligatia despagubirii pretentiilor ii revine Guvernului, fapt
care plaseaza raporturile de nivel national la nivelul respon-
sabilitatilor statului in aspect international si, in final, potri-
vit exemplului adus, mijloace financiare pentru remedierea
situatiei se gasesc.

Potrivit articolului 46 din Conventie, Inaltele Parti Contrac-
tante se angajeaza sd se conformeze deciziilor pronuntate

de Curte in litigiile la care ele sint parti. Hotaririle Curtii,
constatind o violare a Conventiei, nu au valoare de titlu
executoriu pe teritoriul statului condamnat: executarea
acestor hotariri depinde de respectivul stat, care trebuie sa
ia mdsuri de naturd sa pund capat violdrii constatate si sa
indeparteze consecintele acesteia, dar care are, in principiu,
libera alegere a mijloacelor la care va recurge pentru a atin-
ge acest rezultat. Insa statul trebuie s& adopte masuri de
importantd generala in cazul in care violarea constatata isi
gaseste originea direct in norma de drept intern.

In cazul masurilor individuale, obligatia de a repune lucru-
rile in situatia lor anterioard violarii, implica adoptarea unor
masuri adecvate de diverse naturi — modificarea, anularea,
revocarea actului juridic care a generat violarea, reparatia
pecuniard. Exista circumstante, in special in cazul violarii
articolelor 5, 6 sau 7 in materie penald, in care reexamina-
rea unei cauze sau redeschiderea unei proceduri judiciare
se dovedesc a fi mijloace dintre cele mai eficiente, daca nu
chiar unice, pentru a atinge acest obiectiv. Desi Conventia
nu obliga statele sa repuna in discutie autoritatea de lucru
judecat a unei decizii judecatoresti interne pe care Curtea
europeand a declarat-o incompatibila cu Conventia, exista
state care, urmind recomandadrile Comitetului de ministri al
Consiliului Europei in acest sens (Rec. (2000)2, 19 ianuarie
2000), au introdus in legislatia lor interna proceduri de re-
formare a unor asemenea decizii, instaurind procedura de
revizuire la nivel national a deciziilor penale si civile defini-
tive pentru a facilita conformitatea cu deciziile Curtii de la
Strasbourg.

In cazul masurilor de ordin general, este de competenta
statului, mai ales atunci cind violarea constatatd rezultd din
existenta unei norme legislative, sa decidd abrogarea sau
modificarea legislatiei sale, in vederea armonizarii acesteia
cu Conventia. In acest context, statul nu trebuie s& amine
prea mult aceasta adaptare legislativa, in caz contrar ris-
Ca sd se expuna unei noi condamnari. Eforturile Moldovei
pe parcursul anului 2008 s-au directionat spre rezolvarea
problemelor prin abordari de concept: implementarea pro-
cedurilor simplificate in procesul penal pentru reducerea
riscurilor de nerespectare a termenelor rezonabile, umani-
zarea si rationalizarea pedepselor penale - in vederea dega-
jarii situatiei de suprapopulare in penitenciare. Conformin-
du-se recomandarii enuntate, Republica Moldova a instituit
procedura de revizuire a unei decizii civile in cazul in care
Curtea Europeana a Drepturilor Omului a constatat o incal-
care a drepturilor sau libertatilor fundamentale, precum si
faptul ca persoana interesata poate obtine, potrivit legii na-
tionale, o despagubire, cel putin partiald, prin anularea ho-
taririi pronuntate de o judecata din tara (art. 449 lit. h) din
Codul de procedura civild) si procedura de o noud judecare
pe cauze penale, cind instanta de judecata internationald,
prin hotarirea sa, a constatat o incalcare a drepturilor si li-
bertatilor fundamentale ale omului, care poate fi reparata
la 0 noua judecare (art. 453 lit. d) din Codul de procedura
penald).
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Activitatea Centrului pentru
Drepturile Omului in anul 2008

2.1. Statistici si evaluari

2008

M audientd

petitii

Avocatii parlamentari, conform articolului 15 din Legea cu
privire la avocatii parlamentari nr.1349 din 17.10.1997, exa-
mineaza cererile privind deciziile sau actiunile (inactiunile)
autoritatilor publice centrale si locale, institutiilor, organi-
zatiilor si intreprinderilor, indiferent de tipul de proprietate,
asociatiilor obstesti si persoanelor cu functii de raspundere
de toate nivelurile care, conform opiniei petitionarului, au
incalcat drepturile si libertatile lui constitutionale.

Astfel, cetatenilor care pretind ca le-au fost lezate dreptu-
rile si libertdtile garantate de Constitutie, li se ofera posi-
bilitatea de a sesiza Centrul pentru Drepturile Omului atit
in forma scrisa, cit si in formd verbald, in cadrul audiente-
lor desfasurate zilnic. Pe parcursul anului 2008 la Institutia
avocatilor parlamentari s-au adresat dupa ajutor 3792 de

persoane. Din aceasta cifra, care insumeaza totalitatea ape-
lurilor inregistrate la sediul central si la reprezentantele din
teritoriu (Balti, Cahul si Comrat), 1402 au fost inaintate in
scris (petitii), fiind semnate de 1618 semnatari. In audienta
au fost primite 2174 de persoane, carora le-a fost acordata
consultatie, indicindu-se, dupa caz, posibilele cai de actiu-
ne pentru a fi repuse in drepturi.

Comparativ cu anii precedenti, numadrul total al adresarilor
este relativ stabil, urmdrindu-se chiar o crestere a acestora
in raport cu anul 2007, ceea ce denota faptul ca in Republica
Moldova mai continud incalcarea drepturilor si libertatilor
constitutionale ale omului. ns& urmeaz3 si o alta concluzie,
si anume: sporirea interesului cetatenilor fata de domeniile
care le afecteaza nemijlocit viata cotidiana.
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Avind drept scop crearea unor conditii echitabile in vederea accesului la serviciile Ombudsmanului pentru toti locuitorii Repu-
blicii Moldova, in cadrul Centrului functioneaza 3 reprezentante cu sediul la Balti, Cahul si Comrat. Analiza datelor statistice pe
reprezentante contribuie la identificarea problemelor specifice unei regiuni, care pot sd difere semnificativ de tabloul general
pe tara.

Petitii 2008 Audiente 2008

50 11 452 300
28 \ I
\\ \ m Chisinau

I\

m Balii
Cahul
Comrat
452 970
1313 m Chisindu  ® Balti Cahul Comrat

Din adresarile cetatenilor la Centrul pentru Drepturile Omului poate fi observat care domenii sint cele mai sensibile pentru ape-
lanti. De mentionat ca pe parcursul intregii activitati a avocatilor parlamentari, tematicile referitoare la asa drepturi constitutio-
nale, cum ar fi dreptul la proprietate privata, accesul liber la justitie, dreptul la munca si protectia muncii, dreptul la asistenta si
protectie sociala rdmin a fi in continuare domeniile cele mai sensibile pentru toate categoriile de apelanti. Din totalul de 1402
de petitii, parvenite pe parcursul anului 2008 la institutie, in jur de 50% abordeaza tematicile mentionate.
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privata
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protectie sociald
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Astfel, cel mai frecvent au fost invocate incalcarea dreptului
de acces liber la justitie (24,04%), dreptul la asistentad si pro-
tectie sociald (10,59%), dreptul la munca si protectia muncii
(10,79%), accesul liber la informatie (10,79%) si dreptul la
proprietate privata (14,59%). Cifrele confirma ca in societa-
te pana in prezent nu s-a instituit o atmosfera toleranta si
respectuoasa fata de drepturile si libertétile fundamentale
ale omului. Principiul coexistentei bazate pe respectul re-
ciproc deocamdata nu constituie o componenta a culturii
juridice in tara noastra. In acest context ne putem referi atat
la relatiile intre persoanele fizice si juridice, cit si la raportu-
rile acestora cu autoritatile publice. Nivelul de asigurare a
drepturilor economice si sociale ale cetdtenilor lasa de do-

rit, in pofida masurilor luate de catre stat, fapt care conditi-
oneaza numarul sporit de adresdri pe respectivele tematici,
ele referindu-se atat la aspectul economico-social, cit si la
aspectul juridic.

Solicitarea redusa a audientelor sau numarul mai mic de
petitii pe anumite tematici, nu atesta neaparat nivelul ridi-
cat de asigurare a respectarii drepturilor omului in aceste
domenii, dar, posibil, alte cauze, cum ar fi: imposibilitatea
sesizarii Centrului din diverse motive subiective sau tolera-
rea de cdtre cetdteni a violarii drepturilor lor, in cazurile in
care acestora le sint aduse atingeri minore, fie solutionarea
diferendelor aparute pe cale judiciara.

137 036 721

0.44

1.51

24,04

Adresari 2008

14,59

10,79
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accesul la informatie

accesul liber la justitie

securitatea si demnitatea persoanei

dreptul la ocrotirea sanatatii

viata familiala

libera circulatie
dreptul la cetatanie

dreptul la administrare

dreptul la petitionare
libertati personale
dreptul la instruire
dreptul la aparare
viata intima si privata

altele
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La rubrica ,altele” sint incluse drepturile si libertatile consti-
tutionale, ce nu-si gasesc reflectare in sistemul automatizat
de evidentd a adresdrilor la Centrul pentru Drepturile Omu-
lui, ca: libertatea constiintei, libertatea opiniei si exprima-
rii, libertatea creatiei, dreptul de vot si dreptul de a fi ales,
libertatea intrunirilor etc., dar si unele alte drepturi, ce nu
sint stipulate expres in Legea suprema, ca, spre exemplu,
drepturile consumatorului.

Dat fiind faptul ca schimbarile ce au avut loc in societate
constituie, in mod inevitabil, un impact si asupra raportu-
rilor juridice, intre cetdteni, precum si intre cetdteni si au-
toritati, monitorizarea unor situatii noi create va servi drept
subiect pentru viitorul raport anual privind respectarea

drepturilor omului in Moldova.

Cit priveste drepturile invocate cel mai frecvent si care se
afla sub supravegherea avocatului parlamentar, pe parcur-
sul ultimilor ani ai activitatii Centrului pentru Drepturile
Omului, acestea detin in mod constant o pondere semnifi-
cativa din totalul adresarilor.

O provocare pentru un stat ce tinde spre a fi unul cu adeva-
rat democratic este asigurarea liberului acces al cetatenilor
la jus-titie, prin garantarea independentei si impartialiitatii
instantelor judecatoresti, asigurarea executarii hotaririlor
judecatoresti si combaterea fenomenului de tergiversare si
birocratism in sistemul judiciar.
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privata munca si protectie liber demnitatea
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De asemenea, este necesar de a atrage atentia asupra unor masuri complexe ce ar garanta securitatea si demnitatea persoanei
in Moldova, deoarece in mare parte din adresari reclamat este statul. Cele mai frecvente incalcdri, invocate de apelanti la aceas-
ta rubrica, sint perchezitiile ilegale, aplicarea torturii sau tratamentelor degradante, conditiile precare de detentie in institutiile
penitenciare si care, contrar eforturilor depuse, continua sa mai existe.

sees e s e es e

50



CAPITOLUL

Activitatea Centrului pentru Drepturile Omului fn anul 2008

........................................................................................................

Petitii | Audiente | Petitii | Audiente | Petitii | Audiente | Petitii | Audiente

Tematica

2005 2008
Proprietate privata 92 369 137 233 129 128 78 444
Dreptul la munca 35 132 58 101 51 89 73 313
Dreptul la asistenta si protectie sociala 146 275 149 218 239 124 127 252
Dreptul la mediu inconjurdtor sandtos 5 3 19 13 8 5 5 13
Accesul liber la informatie 178 352 254 269 241 207 131 255
Accesul liber la justitie 432 339 585 436 475 273 401 459
Securitatea si demnitatea personala 264 111 481 333 321 37 264 58
Dreptul la ocrotirea sanatatii 25 17 49 15 70 38 44 30
Viata familiala 24 41 13 17 13 40 27 74
Libera circulatie 16 52 25 27 18 17 10 26
Dreptul la cetdtenie 9 12 4 5 7 8 6 22
Dreptul la administrare 1 5 1 1 0 0 5 19
Dreptul la petitionare 6 15 4 2 6 6 23 28
Libertatile personale 4 3 12 2 14 4 12 41
Dreptul la instruire 2 7 8 0 8 6 2 14
Dreptul la apdrare 18 12 16 19 13 6 12 37
Viata intima si privata 11 22 12 24 4 4 4 9
Altele 0 0 86 0 89 11 178 80

Total petitii ‘ 1270 ‘ 1766 ‘1913‘ 1715 ‘ 1714 ‘ 1003 | 1402 ‘ PAVL

Pe parcursul anului 2008 la Centrul pentru Drepturile Omului din Moldova s-au adresat diverse categorii de persoane clasifi-
cate in functie de ocupatie. Cel mai des Centrul a fost sesizat de persoanele ce sint angajate in cdmpul muncii (34%), urmind
pensionarii (19%), persoanele detinute in institutiile penitenciare, indiferent daca au fost condamnate sau se afla sub urmarire
penald (18%), persoanele cu dizabilitati (7%), persoanele neangajate in campul muncii (119%) si somerii cu 3% din numarul total
al adresarilor.

.............
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Cele mai active categorii de persoane rdmin acei cetdteni care muncesc.

categoriile de persoane
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Ca si in anii precedenti, o mare parte din adresari parvenite
la institutie, fie sub formd de petitie, fie invocate in cadrul
audientelor desfasurate de oficiul central Chisindu si repre-
zentantele din teritoriu (Cahul, Bélti Comrat), nu tin nemij-
locit de competenta avocatilor parlamentari, in sensul Legii
cu privire la avocatii parlamentari.

In asemenea cazuri petitiile sint remise, in temeiul articolu-
lui 20 alin.(1) lit.b) din Legea 1349, organelor competente
pentru a fi examinate in conformitate cu Legea cu privire
la petitionare. In cazurile in care cele invocate prezintd un
interes pentru avocatii parlamentari, sau constituie o pro-
blema/situatie sistemicd, institutiile, carora le-au fost remi-
se petitiile, prezinta informatii asupra mersului examinarii
petitiei remise si mdsurile intreprinse in vederea repunerii
petitionarului in drepturi si/sau excluderii unor atare situatii
pe viitor.

21,07%

=

31,25% 2008

=

43,75% 3,92%

restituite

remise

B acceptate M respinse

In jur de 30% din numarul total de petitii au fost restituite,
prin refuz motivat, in acelasi timp indicandu-se petitionaru-
lui caile de repunere in drepturi.

Conform prevederilor Legii cu privire la avocatii parlamen-
tari si anume art.17 si 18, care stipuleaza conditiile de ad-
misibilitate a cererii adresate Ombudsmanului, petitiile
anonime (art.18) si cele depuse dupa expirarea unui an din
ziua incalcarii presupuse a drepturilor si libertatilor consti-
tutionale sau din ziua in care petitionarul a aflat despre pre-
supusa incalcare sint respinse. De remarcat ca respingerea
cererilor pe motivul invocat este un procedeu utilizat foarte
rar (3,92%) si doar atunci cind aceste necorespunderi cu
prevederile legislatiei nu permit investigarea cazului.

Indiferent de soarta petitiei (acceptarea, restituirea, remite-
rea) avocatii parlamentari iau cunostintd de cele invocate si,
identificand problema, actioneaza astfel incit pe viitor sd fie
excluse atare situatii.

34.75% Acceptate spre examinare

63.13% 2,11%

restul

m satisfacute W respinse
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Din totalul petitiilor, 236 au fost luate in procedura si inves-
tigate, din care si-au gasit solutionarea pozitiva 82 de cazuri,
iar in 5 cazuri s-a constatat ca faptele expuse in cereri nu
s-au adeverit si nu au fost incélcate drepturile si libertatile
constitutionale ale petitionarului. Atunci cind cele invocate
nu se adeveresc, avocatul parlamentar ia o decizie argu-
mentatd privind respingerea cererii in temeiul art.28 alin.(3)
din Legea cu privire la avocatii parlamentari. in procesul de
examinare si investigare a petitiilor, avocatii parlamentari
au utilizat toate imputernicirile acordate de lege. Au fost
facute interpeldri, expediate avize si sesizdri, recomandari,
propuneri privind repunerea cetdtenilor in drepturile si res-
pectarea intereselor lor legitime, de modificare si completa-
re a actelor normative.

Pe parcursul anului 2008 a fost de 2 ori sesizatd Curtea Con-
stitutionald, de 4 ori au fost sesizate persoanele cu functie
de rdspundere asupra cazurilor de neglijenta in lucru, de
incalcare a eticii de serviciu, de tdraganare si birocratism,
conform imputernicirilor prevazute de art.28 alin.(1) din Le-
gea cu privire la avocatii parlamentari.

Acte de reactionare

Sesizari 8
Sesizarea Curtii Constitutionale 2
Avize 13
Propuneri Parlament 4
Propuneri Guvern 6

De asemenea, au fost facute 10 propuneri de perfectionare
alegislatiei, in vederea aducerii in corespundere acesteia cu

standardele recunoscute in domeniul drepturilor omului.

Promovarea si protectia drepturilor si libertatilor funda-
mentale ale omului este prerogativa statului, societatii ci-
vile, in special a institutiilor si organizatiilor preocupate de
domeniul drepturilor omului. O buna cunoastere a acestor
drepturi si libertati permite realizarea lor optima. Din acest
considerent, este important ca cetatenii sa fie informati si
familiarizati in materie de drepturi ale omului si s se creeze
conditiile necesare pentru cunoasterea si exercitarea lor.

Informarea si educarea juridicd a populatiei privind dreptu-

rile si libertdtile constitutionale ale cetdtenilor prevazute de
legislatia nationala ce tine de domeniu si actele juridice in-
ternationale la care Republica Moldova este parte, constitu-
ie unul din obiectivele Centrului pentru Drepturile Omului,
intru realizarea caruia o importanta deosebitd are constien-
tizarea drepturilor si libertatilor fundamentale in corespun-
dere cu prevederile constitutionale si oferirea posibilitatilor
de cunoastere a acestora, cit si a mijloacelor de exercitare in
vederea protectiei acestora.

Astfel, in perioada de referintd, Institutia avocatilor parla-
mentari a pus accent pe urmdtoarele actiuni: activitatea de
informare si educare a comunitatii in domeniul drepturilor
omului; activitatea de elaborare si editare; colaborarea cu
diferiti parteneri sociali din republica si de peste hotare s.a.

Tn acest sens, pot fi mentionate urmatoarele.

Proiectul ,,Serviciul informational Linia fierbinte pe proble-
mele ce tin de drepturile omului” a fost lansat in iulie 2004 si
implementat pina la data de 1 iulie 2008 in cadrul Proiec-
tului PNUD Moldova ,Sustinere in implementarea Planului
national de actiuni in domeniul drepturilor omului in Repu-
blica Moldova’, in vederea informarii operative a populatiei
privind standardele si mecanismele nationale si internatio-
nale de protectie a drepturilor omului; acorddrii asistentei
juridice persoanelor, intru contribuirea repunerii in dreptul
pretins lezat si oferirea informatiei actualizate privind insti-
tutiile abilitate in solutionarea problemelor ce vizeazd drep-
turile omului.

Relevanta proiectului s-a manifestat prin facilitarea si spo-
rirea accesului populatiei la servicii de informare si consul-
tantd juridicd gratuita in problematica drepturilor omului.
Importanta si necesitatea acestui serviciu este relevantd nu
numai datorita numarului apelurilor telefonice receptionate,
care a constituit 5197 (iunie—decembrie 2004 - 408 apeluri;
2005-1410; 2006 - 1652; 2007 - 1256, februarie-iunie 2008
- 471), dar si datoritd categoriilor de apelanti, in special din
localitatile rurale si continutului problemelor invocate.

Proiectul ,,Avocatul parlamentar” consta in editarea buleti-
nului trimestrial ,,Avocatul parlamentar’, realizat in perioa-
da 2005-2008, cu suportul Misiunii OSCE in Moldova.

Publcatia a devenit carte de vizita a institutiei si a constituit
drept sursa de informare a populatiei in domeniul drepturi-
lor omului, prezentind publicului larg mai multe aspecte ce
tin de informare, promovare si protectia drepturilor omului,
in special, reflectarea situatiei curente in domeniu, a ce-
lor mai relevante activitati ale Centrului pentru Drepturile
Omului din Moldova in vederea contribuirii la asigurarea
garantarii respectarii drepturilor si libertatilor fundamenta-
le ale omului si repunerii lor in drepturi.
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Proiectul ,Asigurarea realizdrii libertdtii intrunirilor in Republi-
ca Moldova” a fost realizat in perioada septembrie-noiem-
brie 2008, scopul caruia a constat in promovarea unor prac-
tici pozitive privind asigurarea realizarii libertatii la intrunire
in conformitate cu standardele internationale la care Repu-
blica Moldova este parte.

De mentionat cd abordarea conceptual noua a Legii privind
intrunirile, nr.26 din 22.02.2008, si problemele sesizate la
capitolul dat au determinat organizarea a 6 traininguri de
dezvoltare a capacitatilor actorilor implicati in asigurarea
exercitarii dreptului la libera intrunire a cetatenilor, la care
au participat reprezentantii administratiei publice locale,
politiei si societatii civile din 33 raioane ale repubilicii. Pro-
iectul dat a fost implementat in parteneriat cu organizatia
neguvernamentald ,Promo-Lex” si Centrul de Resurse pen-
tru Drepturile Omului, cu sustinerea OSCE/ODIHR si Funda-
tiei Soros-Moldova.

Actualitatea si necesitatea unor astfel de activitati a fost es-
timata pozitiv, dezbaterile din cadrul acestora constituind
o oportunitate in gasirea unor eventuale cai de solutionare
sau de prevenire a situatiilor de conflict, generate in pro-
cesul de exercitare a libertatii la intrunire. De asemenea,
este de apreciat atitudinea pozitiva si interesul manifestat
de majoritatea factorilor de decizie in asigurarea realizarii
libertatii la intrunire pasnica a cetatenilor, iar sugestiile si
propunerile participantilor la aceste treuning-uri vor con-
stitui repere in activitatea ulterioara a institutiei la capitolul
informarea comunitatii in domeniul drepturilor omului.

Constituind, astfel, un instrument eficient de facilitare a ac-
cesului comunitatii la informare si asistenta juridica in do-
meniul drepturilor si libertdtilor omului, initierea discutiilor
de pe pozitii egale a societatii civile cu autoritatile publice
reprezinta o oportunitate de solutionare a diverselor pro-
bleme. Doar prin eforturi comune ale actorilor implicati se
va reusi realizarea efectiva a libertatii de intrunire pasnica,
ca modalitate de exprimare a opiniilor.

A devenit traditionald organizarea Decadei Drepturilor Omu-
lui, desfasurata anual in perioada 1-10 decembirie si consa-
cratd Zilei Internationale a Drepturilor Omului. In contextul

marcdrii celei de-a 60-a aniversari de la proclamarea Decla-
ratiei Universale a Drepturilor Omului, Institutia avocatilor
parlamentari a organizat in perioada 1-15 decembrie, un sir
de actiuni privind mediatizarea drepturilor omului in mij-
loacele de informare in masa.

La 1 decembrie 2008, in colaborare cu Uniunea Organiza-
tiilor Invalizilor din Republica Moldova, a fost organizata
masa rotundd consacratd Zilei internationale a invalizilor.

In aceeasi perioada si-a desfasurat lucrarile Conferinta cu
genericul ,,Declaratia Universalda a Drepturilor Omului —
edificiu juridic al protectiei umane”; au avut loc intrevederi
ale avocatilor parlamentari cu reprezentantii institutiilor
si organizatiilor internationale si regionale preocupate de
domeniul drepturilor omului, care au vizitat Republica Mol-
dova, de asemenea, participari la diverse evenimente orga-
nizate de partenerii sociali ai CoDOM in contextul marcarii
Zilei Internationale a Drepturilor Omului.

Mediatizarea decadei drepturilor omului in mijloacele de
informare in masa cu genericul ,Drepturile si libertatile
omului - valori supreme”, a fost organizata prin participarea
avocatilor parlamentari la emisiuni radiofonice si TV privind
respectarea si protectia drepturilor omului in Republica
Moldova: Radio - emisiunea pentru copii ,,Ora copiilor” si
Studioul deschis, ,,Antena C”; TV - EU TV ,Epicentru’, TRM
,Buna dimineata”
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La solicitarea unor institutii de invatamint, colaboratorii In-
stitutiei avocatilor parlamentari au prezentat prelegeri pri-
vind drepturile omului in institutiile de invatdmint superior,
scoli, licee, institutii; printre care: Universitatea Pedagogicd
,I. Creangd’, Universitatea Slavona, Scoala profesionala nr.
1, Liceele: ,M. Eminescu’, ,,B.P.Hajdeu’, ,G.Asachi’, ,N. lorga’,
M. Cogadlniceanu’, ,,D. Cantemir’, ,,A.Puskin”, ,,0.Ghibu’, ca-
sele de copii tip familial din satele Hijdieni si Jeloboc, Or-
hei; casd de copii cu deficiente mentale din Orhei, Agentia
Transporturi; gdrile si statiile auto etc.

In contextul sarbatoririi Zilei Internationale a Copilului, la
30 mai 2008, avocatii parlamentari si colaboratorii institu-
tiei au vizitat Centrul de Protectie Sociala a copiilor orfani
din familii defavorizate si batrinilor singuri ,Prometeu” din
or. Straseni, unde isi gdsesc adapostul circa 50 copii cu vir-
sta de 3-17 ani.

Cu ocazia acestei sarbatori, s-a desfasurat concursul dese-
nelor cu genericul ,Drepturile tale”, anuntat anterior, proba
de desen pe asfalt la care au participat copii cu virsta de
3-10 ani si pentru cei de virstd 10-17 ani - proba de desen in
forma libera: acuarelg, grafica, pastel.

Un element important in procesul de promovare si infor-
mare a populatiei in domeniul drepturilor omului il consti-
tuie activitatea de elaborare si editare a materialelor infor-
mative din domeniu.

In perioada 2008 au fost editate materiale informative in baza
surselor financiare alocate din bugetul de stat, si anume:

«  Raportul Anual privind respectarea drepturilor omului in
Republica Moldova in anul 2007, care face o privire su-
mara a supradomeniilor in care se atesta mai frecvent
incalcari ale drepturilor si libertatilor fundamentale in
baza investigatiilor initiate de avocatii parlamentari, au-
dientei si petitiilor examinate ale cetatenilor si este pre-
zentat la inceputul fiecarui an Parlamentului RM privind
respectarea drepturilor omului in Republica Moldova in
decursul anului precedent.

«  Brosura ,Centrul pentru Drepturile Omului — mecanism
nejudiciar important de apdrare a drepturilor omului in
Republica Moldova’; prezinta unele aspecte cu privire
la cadrul legal de organizare si functionare a institutiei,
geneza acesteia, aspecte din activitatea de un deceniu.

+  Pliantul ,Drepturile copilului”reflectd informatia succin-
ta privind cadrul legal de protectie a drepturilor copi-
lului si statutul juridic al copilului ca subiect indepen-
dent.

«  Pliantul ,Libertatea cultelor religioase” prezinta aspecte-
le juridice privind standardele nationale si internationa-
le referitoare la cultele religioase si partile lor compo-
nente, de asemenea, raporturile dintre stat si culte.

De mentionat ca toate publicatile CoDOM au fost distri-
buite gratuit populatiei, institutiilor de stat, organizatiilor
neguvernamentale, precum si tuturor celor interesati de
problematica drepturilor omului.

Consolidarea, eficientizarea activitatii Institutiei Ombud-
smanului in Republica Moldova si sporirea rolului avocatilor
parlamentari in vederea respectarii si promovdrii drepturi-
lor si libertatilor fundamentale ale omului a fost subiectul
de discutie in cadrul conferintei cu genericul ,Recomandari
pentru reformarea Institutiei Ombudsmanului in Republi-
ca Moldova” din data de 24 noiembrie 2008, organizata de
catre Centrul International pentru Tranzitii Democratice din
Budapesta, Republica Ungara, la care au participat avoca-
tii parlamentari, colaboratorii Centrului pentru Drepturile
Omului si reprezentantelor acestuia, lucrdrile conferintei fi-
ind deschise de catre Ambasadorul Extraordinar si Plenipo-
tentiar al Republicii Ungare in Moldova, dl. Gydrge VARGA

In cadrul conferintei, a fost discutat cadrul legal de activi-
tate a Centrului pentru Drepturile Omului, fiind evidentiate
carentele existente. Expertii Centrului International pentru
Tranzitii Democratice au formulat si au prezentat o serie de
recomanddri orientate spre consolidarea si eficientizarea
activitatii Institutiei Ombudsmanului in Republica Moldo-
va, sporirea rolului avocatilor parlamentari in vederea res-
pectarii si promovarii drepturilor si libertatilor fundamen-
tale ale omului, care vizeaza operarea unor completari si
modificari in Constitutie, Legea cu privire la avocatii parla-
mentari nr.1349 din 17.10.1997, precum si in Hotarirea Par-
lamentului de aprobare a Regulamentului Centrului pentru
Drepturile Omului, a structurii, statului de functii si a modu-
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lui de finantare a acestuia nr.57 din 20.03.2008. in special,
recomandadrile se referd la denumirea institutiei, optimiza-
rea structurii Centrului pentru Drepturile Omului, modul de
numire si eliberare in/din functie a avocatilor parlamentari,
precum si la modul si procedura de finantare a Centrului.

In contextul relatiilor internationale pot fi caracterizate ca
actiuni eficiente si importante intrevederile avocatilor par-
lamentari cu reprezentantii institutiilor si organizatiilor in-
ternationale si regionale preocupate de domeniul drepturi-
lor omului, care au vizitat Republica Moldova, organizatiilor
internationale acreditate in Republica Moldova, ONG-urilor
- parteneri ai Centrului pentru Drepturile Omului, de ase-
menea, schimbul de practici cu institutiile similare ale altor
state, intrunirile organizate de diverse organisme internati-
onale: Institutul International al Ombudsmanlui (IOl), Con-
siliul Europei, Misiunea OSCE in Moldova, PNUD Moldova,
precum si cu reprezentantii unor organizatii internationale
preocupate de domeniu.

Dialogul deschis si angajat constituie laitmotivul parteneri-
atului social in vederea promovarii, respectdrii si protectiei
drepturilor omului.

Incepind cu luna noiembrie (intrarea in functie a compo-
nentei actuale a avocatilor parlamentari), au fost desfasura-
te intrevederi ale avocatilor parlamentari cu reprezentantii
institutiilor si organizatiilor internationale si regionale pre-
ocupate de domeniul drepturilor omului acreditati in re-
publica sau care au vizitat Republica Moldova, printre care
mentionam:

- vizitadelucru areprezentantului UNICEF in Republica Mol-
dova dna Alexandra Yuster, in cadrul careia, Avocatii par-

lamentari si reprezentantul UNICEF au facut un schimb
de opinii ce tin de problematica drepturilor copilului in
societate si solutionarea lor, in contextul carora avocatii
parlamentari au manifestat initiativa in vederea realiza-
rii obiectivelor si prioritatilor de baza ale institutiei la ca-
pitolul dat, au pus accent pe importanta parteneriatului
social si necesitatea cooperarii reciproce in interesele
superioare ale copilului, impdrtasind convingerea ca un
dialog deschis si angajat intre Institutia avocatilor parla-

mentari si Reprezentanta UNICEF va consolida si dezvolta
actiunile ce vizeaza procesul de promovare, respectare si
protectie a drepturilor copilului.

- vizita de lucru a reprezentantului Misiunii OSCE in Mol-
dova dna Dace Lukumiete, Consilier superior, Programul
drepturile omului si democratizarea, in cadrul careia au
fost puse in discutie unele aspecte ce vizeaza consoli-
darea implementarii Mecanismului National de Prevenire
a Torturii, asigurarea respectarii drepturilor copilului in
contextul instituirii functiei de Avocat parlamentar pen-
tru protectia drepturilor copilului, de asemenea, a unor
aspecte ce tin de domeniul protectiei sociale.

- Intrevederea cu delegatia Comisiei parlamentare pentru
petitii din Camera deputatilor a Parlamentului Republicii
Cehia, condusd de doamna Zuzka Bebarova-Ruibrova,
membrii delegatiei fiind interesati de situatia actuala
din domeniul respectarii drepturilor omului in Republi-
ca Moldova si activitatea institutiei nationale a Ombud-
smanului.

Informind asistenta asupra aspectelor pozitive din domeniu,
problemelor si dificultatilor cu care se confrunta institutia si
structurile statale privind aplicarea standardelor nationale,
avocatii parlamentari s-au axat pe ipoteza cd Ombudsma-
nul, in activitatea sa, poate face mult pentru protectia drep-
turilor omului, in acest sens, importante fiind sustinerea si
sprijinul din partea societatii civile si autoritatilor publice,
mass-media, consolidarea dialogului cu acestea.

- intrevederea cu expertii Organizatiei crestine a persoane-
lor LGBT din Norvegia, la care presedintele organizatiei -
dl Gard Realf Sandaker-Nielsen, s-a referit la experienta
Norvegiei si a celor mai bune practici utilizate pentru
combaterea discrimindrii persoanelor LGBT, la care a
contribuit atat biserica, cat si societatea civila, in spe-
ranta unei schimbari de mentalitate si de atitudine in
cadrul societatii din Republica Moldova.

- vizitade lucru a d-nei Judy Hale, director de Program Anti-
Trafic si Programe Gender, OSCE, in cadrul cdreia au fost
puse in discutie aspecte ce vizeaza activitatea Avocatu-
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lui copilului, instituitd in vederea garantarii respectdrii
drepturilor si libertatilor constitutionale ale copilului
si realizarii la nivel national a prevederilor Conventiei
ONU cu privire la drepturile copilului.

- intrevederea cu Coordonatorul programe PNUD, privind
implementarea activitdtii ,,Sustinere in intarirea Meca-
nismului National pentru Prevenirea Torturii, conform
prevederilor OPCAT” din cadrul Proiectului ,,Sustinerea
Drepturilor Omului si Democratiei in vederea combate-
rii Torturii si a altor forme de tratament degradant” al
Instrumentului European pentru Democratie si Drep-
turile Omului (EIDHR), proiect care va fi implementat

institutiei nationale a Ombudsmanului, cu referire la
rezultatele si dificultatile cu care se confruntd, au accen-
tuat, cd institutia nu substituie activitatea organelor de
drept si autoritatilor publice locale, ci exercita o functie
complementard, iar consolidarea acesteia contribuie la
sporirea eficientei sistemelor nationale in promovarea
si protectia drepturilor omului.

- Edificarea unei democratii depinde de participarea ce-
tatenilor la viata public, iar societatea civild, in special,
organizatiile neguvernamentale reprezinta instrumen-
tul de baza in aceasta participare, avind un rol important
in realizarea politicii sociale stabilite de stat. In vederea
consolidarii cooperdrii si colabordrii cu reprezentantii
organizatiilor neguvernamentale preocupate de do-
meniul drepturilor omului, avocatii parlamentari, au or-
ganizat o intrevedere cu organizatiile neguvernamentale
active din domeniu, la care s-a pus accent pe faptul ca
Institutia avocatului parlamentar si organizatiile negu-
vernamentale au aceleasi scopuri si obiective, ceea ce
presupune necesitatea organizarii si desfasurdrii unor
actiuni care ar viza cooperarea in domeniile de interes
comun pentru consolidarea procesului de promovare,
respectare si protejare a drepturilor si libertatilor funda-
mentale ale omului.

pe parcurs a 3 ani (2009-2011), de catre Centrul pentru
Drepturile Omului, in coordonare cu ,,Consiliul Proiec-
tului’, avocatului parlamentar oferindu-i-se statutul de
coordonator national al proiectului. Rolul major in im-
plementarea proiectului il va juca principalul donator
- Comisia Europeana si PNUD in calitate de parteneri in
co-finantare si implementare, precum si alte parti inte-
resate.

- intrevederea cu dl David Thor Bjorgvinsson, judecdtor
Sectia IV-a a Curtii Europene pentru Drepturile Omului,
si dI Pavlovschi, ex-judecdtor CEDO din partea Republicii
Moldova, interesati de starea lucrurilor din domeniul
drepturilor omului in Republica Moldova. Avocatii
parlamentari, facind o prezentare generala a activitatii

In context, avocatii parlamentari au initiat invitatia la un
dialog permanent cu ONG-urile active din domeniu, o con-
lucrare continud si deschisd, subliniind oportunitatea ela-
borarii in comun a unei strategii de comunicare in procesul
de promovare, respectare si protectie a drepturilor omului,
si anume: politici de comunicare, crearea lobby-uri sectori-
ale etc. Tinind cont, ca relatiile de colaborare a institutiei cu
sectorul asociativ la momentul dat lasa de dorit, s-a propus
instituirea unui mecanism mai transparent de activitate si
mediatizare; axarea prioritard pe domenii mai problemati-
ce; lobby; dezvoltarea mecanismelor de atragere a finan-
tatorilor nationali si externi; identificarea continua a prio-
ritdtilor comune si domeniilor neacoperite; monitorizarea
si evaluarea continua a situatiei din domeniul drepturilor
omului etc. Intru realizarea obiectivelor propuse, este ne-
cesara stabilirea relatiilor viabile si durabile de colaborare,
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ceea ce va contribui la solutionarea problemelor prioritare
din domeniu.

Ca urmare a dezideratelor enuntate, a fost organizata o se-
dintd cu participarea reprezentantilor ONG-urilor active din
domeniul protectiei drepturilor copilului, avind drept scop
stabilirea parteneriatului de colaborare si comunicare cu
ONG-urile in vederea protectiei si respectarii drepturilor
copilului. Accent s-a pus pe problemele cu care se confrun-
ta actualmente o mare parte din copii, in special, cu referire
la educatie si invatamint, sandtate, violentd, accesul la infor-
mare in domeniu, cit si protectia drepturilor copiilor din fa-
miliile vulnerabile si celor cu handicap, copiilor romi si copi-
ilor din regiunea Transnistreand, stabilindu-se obiective in
vederea credrii unor mecanisme eficiente intru respectarea
si apararea drepturilor copilului la nivel national si local.

In cadrul acestor intrevederi si vizite de lucru, oaspetii insti-
tutiei au fost familiarizati cu retrospectiva activitatii instituti-
ei, prezentarea aspectelor generale a situatiei din domeniu;
informati cd, urmind prevederile standardelor internationa-
le, Institutia avocatilor parlamentari coordoneaza activita-
tea Mecanismului National de Prevenire a Torturii, care are la
bazd un sistem de vizite in locuri in care se afla sau se pot
afla persoane private de libertate, pe acest segment accen-
tul fiind pus pe colaborarea cu Misiunea OSCE din Moldova
si PNUD Moldova in implementarea acestui mecanism si al-
tor actiuni de informare si promovare a drepturilor omului.

De asemenea, s-a informat asupra instituirii in cadrul Centru-
lui pentru Drepturile Omului a functiei de Avocat parlamen-
tar pentru protectia drepturilor copilului - Avocatul copilului,
care din luna noiembrie si-a inceput activitatea in vederea
garantarii respectdrii drepturilor si libertatilor constitutionale
ale copilului si realizérii la nivel national a prevederilor Con-
ventiei ONU cu privire la drepturile copilului, accentuind ca
menirea avocatului parlamentar este sa contribuie ca vocea
copilului sa fie auzitd; referindu-se la unele intentii privind ac-
tivitatea in exercitarea functiei, in special, la Planul strategic
de dezvoltare a protectiei drepturilor copilului pe o perioada
de 5 ani, monitorizarea situatiei in domeniul protectiei drep-
turilor copilului si, nu in ultimul rind, relatiile de colaborare
ale institutiei cu sectorul asociativ, consolidarea dialogului
cu institutiile de stat, mass-media, comunitatea donatorilor,
acestea constituind actualmente prioritati curente.

Avocatii parlamentari, punind accent pe importanta par-
teneriatului social si necesitatea cooperarii reciproce in
interesele cetatenilor, au inaintat propuneri de consolidare
ulterioara a colabordrii cu reprezentantii institutiilor date in
toate domeniile de interes comun, impdrtasind convinge-
rea ca un dialog deschis si angajat intre institutii va conso-
lida si dezvolta actiunile ce vizeaza procesul de promovare,
respectare si protectie a drepturilor si libertatilor funda-
mentale ale omului.

De mentionat ca in cadrul acestor actiuni si evenimente,

avocatii parlamentari au avut o prezenta activa, optind pen-
tru intensificarea dialogului si colaborarea reciproca la nivel
national, regional si international intre institutii privind im-
plicarea sustinutd in eforturile de promovare si protectie a
drepturilor omului.

Prin semnarea de catre Republica Moldova a Protocolului
Optional la Conventia ONU impotriva torturii si altor trata-
mente crude, inumane sau degradante (16.09.2005), ratifi-
carea acestuia (30.03.2006), in vigoare din 24.07.2006, care
prevedea instituirea unor mecanisme independente pentru
prevenirea torturii la nivel national, Parlamentul Repubilicii
Moldova a investit institutia avocatilor parlamentari cu mi-
siunea respectiva.

In acest sens, la 26.07.2007 Parlamentul Republicii Moldova
a adoptat Legea nr.200-XVI pentru modificarea si comple-
tarea Legii nr.1349-XIIl din 17.10.2007 cu privire la avocatii
parlamentari, care precizeaza mandatul Ombudsmanului
in vederea exercitarii atributiilor avocatilor parlamentari in
domeniul prevenirii torturii.

in anul 2008, Centrul pentru Drepturile Omului era abia la
faza initiald de implementare a mecanismului national de
prevenire a torturii, realizind actiuni in vederea elaborarii
si aprobarii Regulamentului de organizare si functionare
a Consiliului consultativ, identificarea expertilor si ONG-
urilor care activeaza in domeniul respectiv si care ar putea
acorda asistenta practica in cadrul activitatii Mecanismului
national de prevenire a torturii, crearea propriu-zisa a Con-
siliului consultativ prin concurs de selectare a expertilor, de
asemenea, a sedintelor acestora, la care au fost expuse si
analizate modalitatile in care Mecanismul national si-a des-
fasurat activitatile orientate spre prevenirea si combaterea
fenomenului torturii in Republica Moldova, puse in discutie
aspecte ce vizeazd cadrul juridic de activitate si organizare,
stabilirii de noi principii de conlucrare si schimb de informa-
re intre actorii implicati in activitate, presupunind un grad
sporit de autonomie, dar si responsabilitati pentru acestia.

Au fost inaintate propuneri, cu referire la consolidarea capa-
citatii CpDOM intru contribuirea la buna functionare a Me-
canismului national de prevenire a torturii, Guvernului RM,
PNUD Moldova, Misiunii OSCE in Moldova, Programului de
cooperare in domeniul drepturilor omului oferite Republicii
Moldova de Consiliul Europei si Comisia Europeand pentru
perioada 2008-2009 in vederea oferirii asistentei Republi-
cii Moldova din partea Uniunii Europene, OSCE, Consiliului
Europei vizavi de implementarea prevederilor incluse in ca-
drul Concluziilor Operationale ale Reuniunii RM-UE la nivel
de experti privind drepturile omului din 26 octombrie 2007
(prin intermediul Ministerului Afacerilor Externe si Integrarii
Europene).

In vederea credrii in Republica Moldova a Mecanismului na-
tional de prevenire a torturii, la 23 aprilie 2008, a fost orga-
nizat un training de instruire initiald in monitorizarea locurilor
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de detentie, cu sustinerea Misiunii OSCE in Moldova (expert,
dna Barbara Bernath, coordonator de programe de la Aso-
ciatia pentru Prevenirea Torturii, Geneva).

Obiectivul trainingului a constituit familiarizarea membrilor
Consiliului consultativ si a juristilor CopDOM cu metodologia
de monitorizare a locurilor de detentie conform Protoco-
lului Optional la Conventia ONU impotriva torturii si altor
tratamente sau pedepse crude, inumane sau degradante
(OPCAT) si anume: pregatirea si efectuarea vizitelor, condu-
cerea interviului cu detinutii intre patru ochi, monitorizarea
rezultatelor vizitelor s.a., cu dezvoltare ulterioard, fiind de
real folos in vederea prevenirii fenomenului torturii in Re-
publica Moldova.

Tn contextul tematicii date, la 26 iunie 2008, cu ocazia Zilei
Internationale a ONU pentru sustinerea victimelor torturii,
Centrul pentru Drepturile Omului, in calitate de Mecanism
national de prevenire a torturii, a desfdsurat o conferinta de
presad privind instituirea consiliului consultativ si rezultatele
fazei initiale de activitate a acestui mecanism.

La 24 decembrie 2008, in incinta Casei ONU a avut loc sedinta
Comitetului de Coordonare a Proiectului PNUD Moldova, in ca-
drul cdreia a fost lansat proiectul “Consolidarea mecanismului
national de prevenire a torturii” in conformitate cu prevederile
Protocolului optional CAT (OPCAT), elaborat in contextul Pro-
gramului European pentru Democratie si Drepturile Omului,
elaborat in baza obiectivelor Cadrului Natiunilor Unite de
Asistentd pentru Dezvoltare pentru anii 2007-2011, in ve-
derea prevenirii incidentei cazurilor de torturd, prin conso-
lidarea Mecanismului National de Prevenire a Torturii con-
form prevederilor OPCAT si in contextul sistemului national
de promovare a protectiei drepturilor omului.

Asistenta a fost salutata de dna Matilda Dimovska, repre-
zentant Rezident Adjunct PNUD, si dl Anatolie Munteanu,
avocat parlamentar, responsabil de implementarea Me-
canismului national de prevenire a torturii, Directorul Cp-
DOM, care a subliniat importanta proiectului respectiv pen-
tru Republica Moldova, asigurand ca se va depune eforturi
pentru conlucrare cu autoritdtile statului si ONG-urile care
activeaza in domeniul prevenirii torturii.

De asemenea, a mentionat ca Republica Moldova a fost
apreciata pentru Mecanismul national pentru prevenirea
torturii, in conformitate cu prevederile UN CAT/OPCAT si
ale altor sisteme nationale ale Drepturilor Omului, in cadrul
Congresului din noiembrie 2008 de la Praga, Cehia.

Relevanta proiectului pentru Republica Moldova a fost pre-
zentata de Angela Dumitrascu, manager portofoliu PNUD,
care s-a referit la unele aspecte privind componentele/acti-
vitatile proiectului, rezultatele asteptate in baza scopului si
obiectivelor acestuia si anume: imbundtatirea functionarii
Mecanismului National pentru Prevenirea Torturii, elabo-
rarea unui sistem de promovare si protectie a drepturile
omului la nivel national inaintat executivului si legislativu-
lui pentru aprobare. Acest proiect va fi implementat de ca-
tre Institutia avocatilor parlamentari, monitorizarea imple-
mentarii proiectului fiind atribuita PNUD Moldova.

Institutia avocatilor parlamentari, prin activitatea cotidiang,
va ocupa in continuare o pozitie activa in vederea contri-
buirii la asigurarea respectdrii si protectiei drepturilor si
libertatilor fundamentale ale omului, in special, sustinerea
persoanelor socialmente-vulnerabile: copii, pensionari, per-
soane cu dizabilitati, detinuti, refugiati etc., care nu dispun
de cunostinte si deprinderi de actionare din nume propriu;
va contribui la concentrarea atentiei autoritatilor publice
fata de aceste probleme; va depune eforturile necesare
in vederea completarii vidului informational in domeniul
drepturilor omului.
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2.2. Implementarea Mecanismului National de prevenire a torturii

si primele reactii ale autoritatilor

Instituirea

De rind cu ndzuinta de conformare la standardele europene
pe fondul ratificarii Conventiei pentru apdrarea drepturilor
omului si a libertatilor fundamentale, Republica Moldova
este parte la un sir de tratate internationale ce au ca obiect
prevenirea torturii, tratamentelor crude, inumane sau de-
gradante. In context, de mentionat Declaratia Universala a
Drepturilor Omului, Pactul international cu privire la drep-
turile civile si politice, Conventia pentru apdrarea dreptu-
rilor omului si a libertatilor fundamentale, Conventia ONU
impotriva torturii si altor pedepse si tratamente cu cruzime,
inumane sau degradante din 10.12.1984 si Conventia euro-
peana pentru prevenirea torturii si a pedepselor sau trata-
mentelor inumane sau degradante din 26.11.1987.

Recunoscind importanta angajamentelor pozitive asumate
intru implementarea standardelor internationale de supri-
mare a torturii si reiesind din tendintele de utilizare a ori-
caror practici pozitive europene la acest capitol, la 16 sep-
tembrie 2005 Republica Moldova a semnat, iar prin Legea
nr.66 din 30 martie 2006 a ratificat Protocolul Optional la
Conventia ONU impotriva torturii si altor tratamente crude,
inumane sau degradante, adoptat de Adunarea Generala a
ONU la 18 decembrie 2002.

Intru conformarea cerintelor Protocolului, Parlamentul
Republicii Moldova, la 26.07.2007, a adoptat Legea nr.200
privind modificarea si completarea Legii RM cu privire la
avocatii parlamentari nr.1349 din 17 octombrie 1997, care
instituie un mecanism de prevenire a torturii la nivel nati-
onal.

Pentru Republica Moldova investirea ombudsmanului cu
misiunea respectiva a reprezentat cea mai optima varianta,
tinindu-se cont de faptul ca avocatul parlamentar (ombud-
smanul) corespunde intru totul criteriilor inaintate de Proto-
colul Optional fata de Mecanismul National de Prevenire a
Torturii: independenta functionald, aptitudini si cunostinte
profesionale necesare pentru exercitarea mandatului, dar
si de competente largi la inspectarea locurilor de detentie,
precum si a altor institutii.

Totodatd, conformindu-se modificarilor vizate, Centrul pen-
tru Drepturile Omului a creat un Consiliu consultativ care
are drept scop acordarea de consultanta si de asistenta in
exercitarea atributiilor avocatilor parlamentari in calitate de
mecanism national de prevenire a torturii, in componenta

acestuia fiind inclusi reprezentanti ai asociatiilor obstesti pe
probleme in domeniul protectiei drepturilor omului.

La 31 ianuarie 2008, in conformitate cu procedura stabilita
de Legea RM cu privire la avocatii parlamentari nr.1349 din
17.10.1997, Comisia pentru drepturile omului a Parlamen-
tului a aprobat Regulamentul de organizare si functionare
a Consiliului consultativ. Ulterior, conform aceleiasi proce-
duri, a fost aprobata componenta acestuia.

Consiliul consultativ numara 11 memobri, dintre care unul
este avocatul parlamentar responsabil pentru activitatea
Mecanismului.

Consiliul consultativ isi desfasoard activitatea prin intruniri
saptaminale, care au loc in incinta Centrului pentru Drep-
turile Omului.

Convocarea membrilor Mecanismului national pentru pre-
venirea torturii este dictatd de necesitatea acordarii unui
caracter ritmic si organizat Consiliului, astfel contribuind
la buna functionare si eficientd a Mecanismului, in general,
precum si la examinarea cu regularitate a tratamentului
aplicat persoanelor aflate in institutiile de detentie, de reti-
nere si arestare preventiva, cit si in institutiile medico-socia-
le pentru persoanele cu deficiente mentale.

De asemenea, reiesind din atributiile membrilor Consiliului
consultativ, la moment avocatul parlamentar responsabil
de activitatea Mecanismului national de prevenire a torturii
si membrii Consiliului consultativ s-au divizat in patru gru-
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puri mobile. Tn sarcina fiecarui grup a fost pusa efectuarea
vizitelor preventive si/sau de monitorizare in anumite insti-
tutii.

In acest sens, a fost stabilit si un orar al vizitelor, astfel incit
saptaminal sa fie efectuate cel putin 2 vizite preventive si/
sau de monitorizare.

Scopul Mecanismului national de prevenire a torturii este
de a examina cu regularitate tratamentul aplicat persoa-
nelor private de libertate in vederea consoliddrii protecti-
ei asigurate acestora impotriva torturii si a pedepselor sau
tratamentelor inumane sau degradante. In sensul art.4 din
Protocol, prin persoana privatd de libertate se intelege per-
soana aflatd in detentie sau inchisoare ori plasata intr-un
mediu public sau privat de retinere, din care nu ii este per-
mis sa plece la voia sa, prin ordinul oricarei autoritati judici-
are, administrative sau de altd natura.

Pe parcursul anului 2008, au fost vizitate circa 72% din Insti-
tutiile subordonate Ministerului Justitiei (Institutii peniten-
ciare), 30% din Institutiile subordonate Ministerului Afaceri-
lor Interne (Comisariate de Politie si locurile de detentie din
cadrul acestora, unitdti militare) si un procent foarte mic din
institutiile subordonate Ministerului Sanatatii si Ministeru-
lui Protectiei Sociale, Familiei si Copilului.

Probleme generice
Pregatirea profesionald neadecvata

O serioasa problemd constatatd in cadrul vizitelor preventi-
ve este pregadtirea profesionald necorespunzatoare a cola-
boratorilor de politie. Astfel, s-a stabilit ca majoritatea din-
tre acestia nu cunosc prevederile Legii cu privire la avocatii
parlamentari nr.1349 din 17.10.1997, si nici despre faptul
instituirii Mecanismului national de prevenire a torturii in
Republica Moldova.

Din acest motiv, avocatul parlamentar si membrii Consiliu-
lui consultativ aveau acces cu intirziere in locurile de deten-
tie din cadrul Comisariatelor de Politie vizitate, precum si
acces cu intirziere la materialele, informatiile si documente-
le necesare exercitarii mandatului.

La institutiile in care nu s-au inregistrat asemenea dificul-
tati, pot fi atribuite Centrul pentru Combaterea Traficului de
Fiinte Umane, Comisariatele de Politie din sectoarele Bota-
nica si Ciocana ale municipiului Chisinau, Comisariatele de
Politie Straseni, Vulcinesti. Insa, au existat si situatii care au
creat un pericol iminent pentru buna activitate a Mecanis-
mului prin restrictionarea accesului in institutiile ce urmau
a fivizitate, cum ar fi: restrictionarea accesului in incinta Re-
gimentului de patrula si santinelad ,Scut” al Comisariatului
General de Politie Chisindu, precum si in locul de detentie
din cadrul Garii feroviare Chisindu.

Partea buna a lucrurilor consta in faptul ca Ministerul Aface-
rilor Interne a reactionat de fiecare data la sesizarile avoca-

tilor parlamentari, adresate cu ocazia ingradirii accesului in
Comisariatele de politie, insa partea rea e cd masurile intre-
prinse se dovedesc a fi ineficiente. Conducatorii unor insti-
tutii precum Comisariatul General de Politie al municipiului
Chisindu, Comisariatele de Politie din sectoarele: Centru,
Buiucani, Riscani ale municipiului Chisinau , Comisariatul
de Politie al municipiului Comrat, Comisariatele raionale
de Politie Hincesti, Orhei, Postul de politie al Garii Feroviare
Chisindu, Regimentul de patrula si santineld ,Scut” al Co-
misariatului General de Politie al municipiului Chisindu, au
manifestat neglijare a conlucrarii cu avocatii parlamentari si
membrii Consiliului consultativ.

Problema pregatirii profesionale necorespunzatoare este
valabild si pentru sistemul penitenciar, constituind una din

cauzele aparitiei conflictelor si cazurilor de destabilizare a
situatiei din penitenciare .

Totodatd, Ministerul Afacerilor Interne a elaborat o indicatie
speciald, care prevede necesitatea studierii de catre efectiv
a prevederilor Legii RM cu privire la avocatii parlamentari,
Codului de procedura penald, Codului de etica si deonto-
logie al politistului. La fel, si Departamentul institutiilor pe-
nitenciare a asigurat un mecanism de pregatire a cadrelor
pentru sistemul penitenciar, insa in ambele cazuri consta-
tam cd aceste procese decurg prea lent.

In acelasi timp, cu probleme privind accesul in institutii,
precum si accesul la orice informatii, documente, materi-
ale necesare exercitarii atributiilor, Mecanismul national
de prevenire a torturii nu s-a confruntat in cadrul vizitelor
efectuate in institutiile penitenciare, internate psihoneuro-
logice, spitale.

Retineri si transferuri

O problemd grava care afecteaza libertatea si siguranta
persoanei ramine detinerea in incinta Comisariatelor din
sectoarele municipiului Chisindu a persoanelor retinute ad-
ministrativ si/sau in stare de ebrietate.
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Majoritatea persoanelor aflate in locurile de detentie din
cadrul Comisariatelor de Politie din sectoarele municipiului
Chisinau sint retinute pentru comiterea huliganismului nu
prea grav (art.164' CCA RM), la care, in mod obligatoriu, se
adauga opunerea de rezistenta colaboratorului de politie
(art.174° CCA RM) sau ultragierea colaboratorului de politie
(art.174°CCA RM).

Potrivit prevederilor art.249 al.3 CCA RM, pentru comiterea
contraventiilor administrative enuntate mai sus, persoana
poate fi retinutd pina la examinarea cazului de catre instan-
ta de judecata. Insa colaboratorii de politie abuzeazad de
aceasta prevedere ori de cite ori au ocazia.

Atit procesele-verbale de retinere administrativa, cit si pro-
cesele-verbale cu privire la contraventiile administrative
sunt intocmite cu multiple incalcari procesuale - in unele
lipseste semnatura persoanei retinute/contravenientului,
in altele refuzul persoanei retinute de a semna procesul-
verbal este confirmat doar prin mentiunea aceluiasi cola-
borator de politie care, de fapt, este singura persoana care
atesta acest fapt. In majoritatea proceselor-verbale lipseste
mentiunea cu privire la explicarea drepturilor si obligatiilor
contravenientului. Sint rare cazurile in care colaboratorul
de politie aduce la cunostinta persoanei care sunt motive-
le retinerii acesteia, fapt confirmat si de retinuti in timpul
discutiilor.

Persoanele retinute nu au acces la medic. S-a constat ca so-
licitdrile acestora adresate colaboratorilor de politie pentru
a chema un medic ramin fara raspuns. in citeva situatii la
cererea detinutilor care acuzau dureri, avocatul parlamen-
tar si membrii Consiliului consultativ au solicitat colabora-
torilor de politie sa cheme medicul. Referitor la persoanele
retinute,,in stare de ebrietate’, practica aratd cd organele de
politie nu au suficiente resurse financiare pentru a aduce
persoana in stare de ebrietate la 0 examinare narcologica
pentru stabilirea acestei stari. Acest fapt este atestat doar
de cétre colaboratorul de politie si fixat in procesul-verbal
de retinere.

Avocatul parlamentar si membrii Consiliului consultativ au
constatat ca in cazul retinerii persoanelor cu leziuni corpo-
rale, examinarea medico-legald a acestora nu este facuta,
fapt care poate avea consecinte nefaste pentru conducerea
Comisariatelor de politie, cit si pentru Republica Moldova
pe plan international.

Locurile de detentie din cadrul Comisariatelor din sectoa-
rele municipiului Chisinau sint destinate pentru detinerea
persoanelor pentru o perioadd nu mai mare de 3 ore. Ins3,
la Comisariatul de Politie sect. Botanica si Centru, mun. Chi-
sindu au fost depistate persoane retinute pentru o perioada
ce depdseste esential acest termen. Mai mult decit atit, la
Comisariatul de Politie sect. Centru, mun. Chisindu au fost
depistate persoane ce executau sanctiunea arestului ad-
ministrativ stabilita in baza deciziei instantei de judecata,

iar la Comisariatul de Politie sect. Buiucani, mun. Chisindu
- persoane retinute administrativ, dar care la momentul
vizitei erau antrenate la efectuarea unor actiuni procesual-
penale.

Se atesta si o alta problema, cum ar fi transferul in izola-
toarele de detentie preventiva din subordinea Ministerului
Afacerilor Interne a persoanelor cu statut de condamnat (in
scopul efectuarii actiunilor procesuale), precum si detine-
rea in acestea a persoanelor arestate preventiv si persoa-
nelor in privinta carora a fost aplicata sanctiunea arestului
contraventional.

Transferul persoanelor condamnate este reglementat de
art.217 Cod de executare, insd aceste prevederi sint inter-
pretate gresit de cdtre instantele de judecata, care ilegal
dispun transferul persoanelor condamnate din institutiile
subordonate Ministerului Justitiei in institutiile subordona-
te Ministerului Afacerilor Interne. De asemenea, s-a consta-
tat ca, contrar prevederilor art. 323 si art. 333 Cod de exe-
cutare, persoanele in privinta carora a fost aplicata mdsura
preventivd sub formd de arest si arestatii administrativ con-
tinua sd fie detinuti in Izolatoarele de detentie preventiva
din subordinea Ministerului Afacerilor Interne.

Detinutii afirma ca anume in aceste institutii sint supusi
constringerii fizice si psihice, sint interogati in absenta avo-
catului, insultati, lipsiti de dreptul de a contesta actiunile
administratiei locului de detentie, precum si de a fi exami-
nati medical in mod obiectiv.

De fapt, conditiile de detentie din aresturile politiei moldo-
venesti sint mult mai restrictive decit in penitenciare.

Rele tratamente

In cadrul vizitelor au fost depistate persoane cu leziuni cor-
porale vizibile. Asemenea cazuri au fot intilnite la Comisa-
riatul de Politie din sectoarele Centru si Botanica ale mun.
Chisinau.

Majoritatea persoanelor detinute in izolatoarele de deten-
tie preventiva din subordinea Ministerului Afacerilor Inter-
ne au relatat cd au fost supuse presiunilor fizice si psihice
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imediat dupa retinerea lor, in cadrul primelor interogari,
care au loc, de regul3, la etajele de sus ale Comisariatelor.

O buna parte din detinutii aflati in arest preventiv s-au plins
ca au fost maltratati de catre colaboratorii de politie pentru
a-i determina pe acestia sa recunoasca vinovatia in comi-
terea infractiunilor pentru care au fost retinuti sau sa recu-
noasca vinovatia si in alte infractiuni care nu au fost savirsi-
te de ei. Cei care afirmau ca nu au fost maltratati au declarat
ca aceasta se datoreaza faptului ca din start au acceptat sa
faca declaratii.

S-a constatat cd in timpul aflarii in custodia politiei, detinutii
nu au posibilitate sa inainteze plingeri, pentru ca li se inter-
zice acest lucru. In cazul in care persoana nu are un avocat si
este lipsitd de posibilitatea de a sesiza organele competen-
te, ea nu mai poate demonstra faptul aplicarii torturii, deoa-
rece la momentul transferarii in penitenciar dispar semnele
vizibile de violenta, iar personalul institutiilor penitenciare
nu este dispus sa examineze obiectiv starea detinutului si
sa fixeze leziunile corporale. Mai mult decit atit, nu exista un
mecanism de supunere obligatorie unui examen medical
independent a persoanelor aduse si inchise in izolatoarele
de detentie preventivd din subordinea Ministerului Afaceri-
lor Interne. Anume dupa transferul detinutilor in institutiile
penitenciare din subordinea Ministerul Justitiei, acestia se
adreseaza avocatului parlamentar pe faptul maltratarii.

Accesul la avocat il au doar persoanele retinute pentru co-
miterea infractiunilor, cu unele exceptii, si nu acelasi lucru se
atestd in cazul persoanelor retinute pentru comiterea con-
traventiilor administrative. Referitor la accesul persoanelor
retinute la avocat, avocatul parlamentar a stabilit ca de cele
mai dese ori, acestia sint interogati inainte de intocmirea
procesului-verbal de retinere, in absenta unui avocat. Re-
zultatele vizitelor au aratat ca avocatii desemnati din oficiu
isi indeplineau obligatiunile de apdrator necorespunzator,
asistenta fiind de naturad pur formala, avocatii manifestind
lipsa de initiativa in protejarea drepturilor si intereselor legi-
time ale banuitului, invinuitului, inculpatului. Astfel, avocatii
nu studiaza temeinic materialele cauzelor penale, nu mani-
festa constiinciozitate si probitate profesionald, nu pledeaza
cu demnitate fata de judecdtori si de partile din proces.

Rezultatele vizitelor au ardtat ca persoanelor retinute nu
le sint explicate drepturile, in special, dreptul de a tacea,
dreptul de a nu marturisi impotriva sa ori impotriva rudelor
sale apropiate, colaboratorii de politie limitindu-se doar la
simpla inminare a informatiei cu privire la drepturile banui-
tului, invinuitului, inculpatului.

Vorbind despre informarea unei rude apropiate sau a unei
alte persoane, majoritatea detinutilor au relatat avocatului
parlamentar ca au fost informati si au uzat de acest drept.
Insa au fost si cazuri in care unii detinuti s-au plins ca ru-
dele lor nu au fost informate despre detentia lor sau ca au
fost informati la citeva zile de la retinerea lor. In alte cazuri,

detinutii aveau dubii referitor la informarea rudelor asupra
detentiei lor, dat fiind faptul ca acest lucru era facut de ca-
tre colaboratorii de politie. De asemenea, au fost si cazuri
in care rudele au aflat despre retinerea unei persoane din
alte surse.

Pe parcursul anului au fost depistate si investigate citeva
cazuri de aplicare a agresiunii fizice fata de condamnati.
Asemenea cazuri s-au produs in Institutia penitenciara nr.4,
or.Cricova, Institutia penitenciara nr.17, or. Rezina, Institutia
penitenciard nr.18, s. Branesti, r-nul Orhei.

Munca condamnatilor

In prezent numarul condamnatilor care doresc si pot s&
munceasca in afara penitenciarului la diferite munci este
destul de mare, insa, principala piedica in acest sens o con-
stituia pina nu demult prevederile art.217 Cod de executa-
re, care admitea incadrarea in cimpul muncii doar a persoa-
nelor condamnate pentru prima data la pedeapsa inchisorii
pe un termen de pina la 5 ani. Din acest motiv existau si
cazuri in care nu puteau fi incheiate contracte, iar cele in-
cheiate cu diverse persoane fizice si juridice, nu puteau fi
realizate pe motiv ca condamnatii care intruneau conditiile
pentru a fi incadrati in cimpul muncii se eliberau repede, in
alte cazuri numarul acestora era insuficient.

La data de 25.12.2008 a fost adoptata Legea nr.299, prin
care au fost operate un sir de modificari la Codul de execu-
tare, fiind exclusd una din conditiile necesare pentru inca-
drarea in cimpul muncii,pe un termen de 5 ani”, astfel fiind
oferite posibilitdti de a munci pentru un numar mult mai
mare de condamnati.

De asemenea, s-a constatat ca pentru ultimii trei ani, numa-
rul condamnatilor eliberati de la executarea termenului de
pedeapsd, cu calcularea privilegiata a zilelor de munca este
in crestere lenta (anul 2005 - 224 condamnati, anul 2006 -
267 condamnati, anul 2007 - 303), insa pentru anul 2008
se atestd o scadere a numarului condamnatilor eliberati pe
motivul ardtat mai sus, acesta fiind de 286.
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Ne exprimam convingerea ca odata cu operarea modificari-
lor la Codul de executare, se va majora si numdrul condam-
natilor incadrati in cimpul muncii.

Umanizarea Codului penal

Tncepind cu anul 2005, a fost initiat procesul de umanizare a
sanctiunilor penale, prin operarea unui sir de modificari si com-
pletari la Codul penal, scopul cdrora este de a asigura o propor-
tionalitate dintre pedeapsa stabilita si gradul prejudiciabil al
infractiunii sévirsite. Un efect direct al acestei reforme vizeaza
diminuarea esentiala a numdrului detinutilor din penitenciare.

P

Prin urmare, se solutioneaza problema supraaglomerarii in
institutiile penitenciare din Republica Moldova. Pe parcur-
sul ultimilor 4 ani, numarul detinutilor din penitenciare s-a
redus considerabil. Astfel, in anul 2005 in penitenciare erau
detinute 9452 persoane, in anul 2006 - 9042 de persoane,
in anul 2007 - 7895 de persoane, iar in anul 2008 - doar
6830 de persoane.

De asemenea, la data de 10.07.2008 Parlamentul Republicii
Moldova a adoptat Legea privind amnistia in legatura cu de-
clararea anului 2008 An al Tineretului, in baza careia 295 de
persoane au fost absolvite de pedeapsa, iar in privinta a 161
de persoane a fost redus termenul de pedeapsa stabilit.

In concluzie, noi mizam pe:

+  studierea si cunoasterea de cdtre colaboratorii de politie si
colaboratorii sistemului penitenciar a prevederilor Legii cu
privire la avocatii parlamentari, precum si a actelor in care
se contin drepturile si obligatiile persoanelor retinute si a
celor aflate in detentie;

+ constientizarea de cdtre colaboratorii de politie si colabo-
ratorii sistemului penitenciar a faptului cd tortura si trata-
mentele inumane aplicate detinutilor sau amenintarea cu
aplicarea unui astfel de tratament sint interzise si cd auto-
rii acestor acte, precum si persoanele care le tolereazd, vor
fi sanctionati dur;

« asigurarea accesului imediat al avocatului parlamentar si
memobrilor Consiliului consultativ in institutiile ce urmea-
zd a fi vizitate, precum si accesul neconditionat la mate-
rialele, documentele si informatiile necesare exercitdrii
mandatului;

« eradicarea cazurilor de transfer al condamnatilor si ares-
tatilor din institutiile subordonate Ministerului Justitiei in
institutiile subordonate Ministerului Afacerilor Interne;

+ excluderea cazurilor de detinere a persoanelor pe parcur-
sul noptii in locurile de detentie din cadrul Comisariatelor
de Politie din sectoarele municipiului Chisinau;

« asigurarea dreptului detinutului la examindri medicale
minutioase si in conditii de confidentialitate, la iesirea si la
intrarea in locurile de detentie;

+ detinerea condamnatilor, arestatilor preventiv si persoa-
nelor in privinta cdrora a fost aplicatd sanctiunea arestului
contraventional in institutiile penitenciare din subordinea
Ministerului Justitiei, asa cum prevede Codul de executare;

« dispunerea efectudrii unor anchete independente, efici-
ente si cu celeritate a plingerilor in care se face referinta
la aplicarea torturii sau aplicarea oricdror alte rele trata-
mente.
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NHCTUTYT NapnameHTCKUX alBOKATOB

. Mingenergenyen 1,
Ten: (+373 231) 28145

Amotiosroe Tepparopsanssor DSpasonanmue
Tammyzia
yo. Mlernan 204 A

Ten: (+373 198) 2-51-05

LleHTp no MpaBam Yenoseka, HaunoHanbHoe YupexaeHne
3aHumMaroweecs MNoowpenmem n 3awmTon Mpae Yenoseka,
ABNAETCA CAaMOCTOATENIbHbIM [OCYAAaPCTBEHHbIM  yupeX-
OeHnem, co3faaHHbiM B 1998 rogy Ha OCHOBaHUM 3aKkoHa O
napnameHTCKux agBokaTax N2 1349 ot 17 okTtabpa 1997 r.,
KOTOpOe CNYXKWT rpakaaHam BBUAY yNyudlleHNA B3aumooT-
HOLLEHWI C opraHamu nNy6aMYHOro ynpaBneHus.

B cBoew geAarenbHocTn, MHCTUTYT MapnameHTcKkux AfBoKa-
TOB PYKOBOACTBYETCA OQHMM 13 OCHOBOMOMaraoLwmx AoKy-
MeHToB OpraHusauun O6beauHeHHbI Hauwnii - MpuHumvna-
MK, Kacalowmmmca Cratyca HaumoHanbHbIX YupexaeHun,
3aHumatowmxca MNMoowpeHvem n 3awmTton Mpas Yenoseka
(MaprxcKue NPYHLMMbI), KOTOPbIE HALWLN CBOE OTPaXeHune
B 3aKOHe O MapfaMeHTCKMX aiBOKaTax.

HaumoHanbHoe YupexgeHue 3aHMmatoweeca MoolypeHun-
em 1 3awmTon MpaB YenoBeka He 3aMeHsAET AeATeNbHOCTb
NpPaBOOXPaHNTENIbHbIX OPraHOB, OPraHOB MECTHOIO U LieH-
TpanbHOro ny6AMUYHOro ynpaBfeHWs WAN HenpasBuTenb-
CTBEHHbIX OpraHu3auuii. VIHCTMTYT ombypacmaHa wmcnon-
HAET AOMONHUTENbHYI0 GYHKUMIO, Yalle BCero BbiCTynas
B KauecTBe MOCPEAHUNKA, N AO/IKEH OCTaBaTbCA OpraHoMm,
noaaepXnBaloLLnm avanor mexgy ny6nvmyHon BnacTbio u
rpakAaHCKMM OOLLECTBOM.

MapnameHTcKre afiBOKaTbl HA3HAYaloTCA Ha AO/MKHOCTb
Ha NATUNETHUIA CPOK BObLUMHCTBOM rONOCOB U36PaHHbIX
ZepyTaTtoB. [leATeNlbHOCTb MapfaMeHTCKMX afIBOKATOB Ha-
npaeneHa Ha obecneyeHvie rapaHTUin COBNIOAEHUS KOHC-
TUTYLMOHHBIX NMpaB ¢U3MYECKMX JIULL B MX OTHOLUEHUAX C
LieHTpasibHbIMU 11 MECTHbIMW OpraHamu nMy6anyHol Bnac-
TW, YUPEXAEHUAMN 1N OPraHM3aLMMI HE3aBUCMO OT BrJa
COBCTBEHHOCTY, 06LLECTBEHHbIMU 06beANHEHNAMM, @ TaK-
e OOMKHOCTHBIMY JINLIAMMN BCEX YPOBHEN.

Byfyun He3BUCUMBIM MO BEPTUKANN OT rOCyAAPCTBEHHbIX
MexaHV3MOB, MaplaMeHTCKMI afBOKaT BnpaBe o6paTUTb-
CA K COOTBETCTBYIOLMM OpraHam v LO/MKHOCTHBIM iMLam
C pekomeHgaLuen OTHOCUTENbHO HeOGXOANUMBIX Mep Ans
6e30TnarateNbHOrO BOCCTaHOBNEHMWA HaPYLUEHHbIX NPaB U
cBob6og prsmueckux nuy. Mpu yctaHoBneHn GakToB mMac-
COBOTO MAW rPyBoro HapyweHUs KOHCTUTYLIMOHHbIX MpaB
1 cBo6OA YenoBeKa, NapamMeHTCKUIA afiBOKaT BrpaBe Bbi-
CTYNUTb C JOKNAAOM Ha 3acefaHuu MapnameHTa, a Takxe
NPeanoXuTb Co3aTb NapPIaMEHTCKYI0 KOMUCCHIO MO pac-
CnefoBaHuIo Takmx GaKToB.

MapnameHTckne agBokaTbl 0651ajatoT MpaBoM Ha obpa-
weHune B KoHcTuTymoHHbIN Cya € 3anpocom o6 ocylecT-
BMEHNN KOHTPONA KOHCTUTYLMOHHOCTU 3aKOHOB, MoOCTa-
HoBneHu MapnameHTa, yka3oB lNpe3ngeHTa Pecnybnukn
MongoBa, NocTaHOBNEHUI 1 pacnopskeHnin MNpasutenbc-
TBa, X COOTBETCTBUA OOLLENPUHATHIM NPUHLMIMAM U MeX-
JyHapoAHbIM NPaBOBbIM akTam MO MpaBam YenoBeka. Mo
xopatanctey KoHctutyumnonHoro Cyga, LeHTp no Mpasam
Yenoseka GOpMYNMpPYKT TOUKM 3peHUs Ha obpalleHnsa n
WCKIIIOUUTENIbHBIE ClyYyan HEKOHCTUTYLMOHHOCTW MpaBo-
BbIX aKTOB B 06n1acTu npas 1 ceobop yenoseka.

CornacHo 3akoHy 0 napsiameHTCKUX afiBokaTax v MNonoxe-
HUo 0 LleHTpe no npaBam YenoBeKa, yupexxgeHue cocTouT
N3 YyeTblipex paBHOMPaBHbIX MNapJ/laMeHTCKUX aABOKaToOB,
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OAWH N3 KOTOPbIX ABNAETCA CcneunanncTtom no sonpocam
3alnTbl NnpaB pE6EHKa, N3 CnyXallux, a Takxke 13 npeacta-
BUTENDbCTB.

ObbeKTBHOCTD 1 PYHKLMOHANBHOCTb YupexaeHus 3a-
BMCAT B GONbLLON CTeMeHn OT ero nponaraHibl U NPoaBu-
XeHua. Xota B 2008 rogy LeHtp no lNpasam Yenoseka
NpoAomKan cructemMaTnyeckn MHGOPMMPOBaTbL Ny6NIUKY O
OeATeNIbHOCT MapnamMeHTCKMX afBOKaTOB, 3TU JOCTUXe-
HWA He MOryT cumTaTbCA Bblgalowmmmnca. OgHOBPEeMEHHO
Henb3sA OCTaBUTb 6e3 BHUMaHWA AesATenbHocTb LleHTpa
no lpaBam Yenoseka B opraHu3auuun npmema rpakga,
NPOCBETUTENbCKYIO AeATeNbHOCTb B chepe 3aunTbl KOHC-
TUTYLMOHHBIX NpaB 1 cBo60A uenoBeka, BKNag B npouecc
COBEpLUEHCTBOBAHNA AeCTBIOWEro 3aKOHOAATeNbCTBa.

B KOHTeKcTe yKpemnneHus MHCTUTYLMOHANIbHbIX BO3MOX-
HocTen LleHTpa no lMNpasam Yenoseka 1 akTMsmM3aumm co-
TpyAHUYeCTBa C OpraHamun BNacTy, CBOEBPEMEHHO Obino
npuHato [loctaHosneHue [lpasutenbctea No. 748 ot
20.06.2008, cornacHO KOTOPOMY MWHWUCTEPCTBaM, APYrum
LieHTPaNbHbIM aAMVHUCTPATUBHBIM OpraHam HeobXoanMo
paccmoTpeTb LienecoobpasHocTb pa3paboTkn addekTnB-
HOro MexaHu3Ma CoTpyAHuyecTBa C LleHTpom no npasam
yernoBeKa, NpeaycmMaTpuBaloLLero 06A3aTeNbCcTBO NPUHU-
MaTb Heobxoaumble Mepbl MO O6paLLeHUAM NapnameHT-
CKUX afiBOKaTOB, B TOM UMCe WX yyacTue B 3acefaHuax
Konnernini MUHUCTEPCTB N APYTUX LIeHTPanbHbIX afAMUHNC-
TPaTMBHbIX OPraHoB, Ha KOTOPbIX OyayT paccmaTprBaTbCA
BOMPOChI CO6MOAEHUA NPaB YeNOBeKa B COOTBETCTBYHOLMX
oTpacnax. [apnameHTCKne afBOKaTbl CYUMTAIOT, UTO Takow
MeXaHU3M MOXeT OblTb peanusoBaH NyTem 3aK/loyeHUus
cornalieHnin o COTPyAHNYEeCTBe C OpraHamu BacTu, genc-
TBYIOLWMMY B 06LLEel chepe MHTEPEeCOoB, NPOLIECC, KOTOPbIN
yXe CerofHa Havancs.

Tak Kak eATeNbHOCTb YUpexXaeH s HanpasfieHa Ha obec-
neyeHvie rapaHTUin COOMIOAEHUA KOHCTUTYLIMOHHBIX NpaB
1 cBO6OA YenoBeKa opraHamu ny6nuyHon Bnactu, LieHTp
no MNpaBam YenoBeka cTapaeTcs UMBWIM30BaHHO U 3¢-
$EKTMBHO paccmaTpuBaTh obpaLleHna rpaXkaaH, nbitaetca
cienatb BCe BO3MOXXHOE, UTOObI Kaxzblll MOCETUTENb YyBC-

TBOBa MOALEPXKKY, MOMYUUST HEOOXOAMMbIE pa3bACHEHUS
UM OTBET Ha cBOW Bonpoc. MNpeaAnpuHYMancb KOHKpeT-
Hble [eliCTBMA MO 3alyuUTe NpaB onpefeneHHbIX KaTeropui
rpa>kfaH, Torga, Korga noctynano 6onblioe KONMyecBTo
VHAMBUAYANbHBIX Xasiob B TON Unmn nHom coepe.

EctecTBeHHO, UTO 1 B MPOLUIOM 1 B HAaCTOALLEM BO3HMKa-
eT Bonpoc 06 3pdeKTMBHOCTM AeAaTenbHOCTU MHCTUTYTa
MapnameHTcknx AfBokaTtoB. byayun yupexxpeHnem tuna
«ombyacmaHa», Llentp no lMpaeam Yenoseka nbiTaeTtca
paspelatb KOHOAMKTbI MeXAy rpaxaaHaMu U opraHamu
ny6nnyYHON BNRAacTV NOCPeACTBOM NPUMUPEHUA CTOPOH, MNO-
ncKa cnoco6oB nx paspeLteHns. IPHeKTUBHOCTb TaKNX Me-
TOA0B pPaboTbl NPONopLMOHaNbHa NPodeCcCroHaNbHbIM Ka-
YyecTBam 1 YPOBHIO BOCMIPUATMA BOBJIEUEHHbIX B KOHGSIMKT
CTOpoH. MapnameHTCKne afBOKaTbl He pacnonaraloT U He
[OJPKHbI pacnonaratb CpefCcTBaMu MPUHYXAeHWA (wTpa-
bl, aHHYNMpPOBaHKe akTOB U T.A.), KOTOpPble OrpaHNunIn
6bl B 3HAUNTENBHOW MEPe HeE3aBUCMMOCTb U becnpucTpact-
HOCTb OMbyacMaHoB. Ecnv Bocnonb3oBaTbcA TakMmm MeTo-
Jamu, yupexzeHne nepectaHeT ObiTb YUpexxaeHnem Tuna
ombyacmaHa.

B cBoeln Touke 3peHus « HaumoHanbHble NapnameHTbl Mo-
ryT caenatb 6onblie AnA cogercTBMA NpaBamM yenoBeka»
Komuccap Coseta EBponbl no npaBam Yenoseka Tomac
Xammapbepr oTMeTusn, 4To MnapnameHapuyi AOSKHbI OT-
fJaBaTb NpuopuTeT MNpoABUMXeHUI0 cBobOn YeroBeka U
3aWuTe CNpaBeasIMBOCTU He TONbKO 3aKOHOTBOPYECKOWN
[eATeNIbHOCTbIO, HO U NPOABNIEHNEM aKTUBHOIO MHTepeca
K HaumoHanbHbIM YupexaeHuam 3aHnmatowmms lMNoouype-
Huem un 3awmTon Mpae Yenoseka.

MMeHHO TaK napnameHTCKMe afBoKaTbl MOryT Wrpartb
CBOWICTBEHHYIO IM POJIb NOCPefHMNKa MeXAY rocyapcTBOM
1 rpaxAaHCKMM O6LLECTBOM, OCHOBHOTIO NapTHepPa YroJiHO-
MOueHHbIX opraHos CoBeTa EBponbl B 60pbbe 3a peanbHoe
NPOABWXEHVE MpPaB YeNOBEKa, COMMAcHO eBPONencKUM
CTaHgapTam. HagexHan napnameHTcKas nopfepxka nos-
BonuT MHCTUTYTY oMbyacMaHa peanb3oBaTtb 3ddeKTrBHOE
obleHne ¢ opraHamy Ny6AMYHOrO ynpaBneHus, MCNONHU-
TeNbHOW 1 cyae6HOl BnacTblo.
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CobntogeHre NnpasB 4enoBeka
B Pecnybnuke Mongosa B 2008 roay

B aTOM exerogHom poknage naprameHTCKMe afBoOKaTbl
npencTaBnAT o6LLYyI0 OLEHKY MOMIOXEHUA C NpaBamy Ye-
noseka B 2008 rofy, Ha OCHOBaHWUM pacciefoBaHUN, WH-
dopmaumn nocTynumBlUE U3 OPraHOB FOCY[aPCTBEHHOW
BIAaCTV W APYrMX opraHv3aumin, nybnukaunini B cpencraax
MaccoBol MHboOpMaLuK, AOKNAAOB U UCCefoBaHUN He-
NPaBUTENIbCTBEHHBIX 1 MEXAYHAaPOAHbIX OpraHn3auni.

Bo ncnonHeHne nonoxeHun ctatbn 26 3akoHa O napna-
MEHTCKMUX afiBOKaTax, Tpebyiowein cobnogeHne KoHOu-
OEeHUMANbHOCTY, W3NIOXKEHHbIE NPUMeEpPbl He copepaT
CBefleHUNA IMYHOIO XapaKTepa, CTaBLUME N3BECTHbIMU Nap-
NamMeHTCKMM afBOKaTaM B pe3ysibTaTe X AeATeNIbHOCTU.

1.1. [JocTyn K npaBoCyaunio

XoTa B mocnegHue rofbl 3aKOHOAATENbCTBO Pecny6nuku
MongoBa npetepnenio BakHble M3MeHeHUs, OblIn npoBe-
[leHbl UHCTUTYLUMOHANbHbIE pedopMmbl KOTOopble B 0bLLeM
YNYULIWAK KAaYeCcTBO aKTa NPaBOCYANS, OCTAETCA MHOTO He-
pa3speLleHHbIX NPo6aemM C KOTOPbIMU CTAaNKNBAIOTCS rpaX-
JaHe npu obpalleHnn B cyaebHyio MHCTaHUKIO.

B KoHTekcTe 20 cTaTbu KoHcTuTyummn Pecnybnukn Mongo-
Ba, rapaHTupyoLeil cBOOOAHbIN JOCTYN K NpaBocyauio, B
2008 roay B LieHTpe no Npasam YenoBeka v B ero npepacra-
BUTENbCTBAX ObIMN 3aperncTprpoBaHbl 401 xanoba n 459
YCHbIX ObGpaLLeHuii.

CBO6OAHBI AOCTYN K NPABOCYAMIO U CNPaBeasiMBoe cyne6-
Hoe pa3bupaTenbCTBO OCTANNCL NO-MPEXHEMY aKTyaslbHbl-
MU npo6nemamu. CylecTBeHHO He U3MeHWUNachb U TemaTtu-
Ka obpalleHuit: KauecTBO CyAebHbIX peLleHnid, Hecornacue
C peweHnaMn CyfoB U npoueaypa Ux obKanoBaHus; He-
cobniofileHre NpaBa CTOPOH Ha crpaBefnnBoe cyfebHoe
pa36brpaTenbCTBO Y PAaCCMOTPEHUE feN B Pa3yMHbIE CPOKU;
HencrnonHeHve cyfebHbIX peLleHnin U T.4.

Kak n B npegbigywme rogbl, B 2008 rogy npogonxanu noc-
TynaTtb obpalleHns KOTopble He COOTBETCTBYIOT KpUTEPUAM
NprYemMnemocTy, yCTaHOBNEHHbIM B 3aKOHe — obpalleHuns o
npefocTaBNeHUN IPUANYECKUX KOHCYNbTauui, Npocbobl
06 ob6xanoBaHUM cyaebHbIX pelieHunit, »anobbl Ha Aenc-
TBUA CyAeN 1 Ha pelleHnsa NPOKYPOpoB, Npocbbbl 06 yc-
NOBHO-AOCPOYHOM OCBOOOXKAEHMM OT OTObIBAHMA HaKa3a-
HUA N T.4.

Kak npaBuno, 311 obpatueHuna 6binn nepefaHbl B Komne-
TEHTHble OpraHbl ANA PACCMOTPEHWA UK ObINN OTKIIOHEHDI,
C npepocTaBneHnem MHGOPMaLIMM O 3aKOHHbIX MYTAX pa3-
pelueHus npobnembi.

B HeKoTOpbIX Cilyyasx 6bi10 HEOBXOAVMO BMELLATENbCBO
NapflamMeHTCKUX afBOKATOB, YUMTbIBasA, UTO UX KOMMeETeH-
LMA NPV PaccCMOTPEHUN Kanob Ha CyAebHYI BNacTb KOH-
KpeTusnpyeTcs 3aKOHHOWN BO3MOXHOCTbIO 0OpaTUTbCA K
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O6uee KonM4ecTBo obpaleHnn

24,04%

\ 75,96%

ocTanbHve obpalleHns

W cBOOOAHbBIV AOCTYN K NPaBOCYANIO

npepcepaTento cynebHOM MHCTaHLUM UNK K NpeacepaTento
Bbiclwero coBeta MarncTpaTypbl, KoTopble 0653aHbl CO06-
WWTb O MPUHATBIX Mepax. ITO 3aKOHHbIN Cnocob noanep-
Kn NHcTuTyTa MapnameHTCKux AfBOKATOB B PacCMOTPEHUN
HEKOTOPbIX Xanob o0 HapyleHVn NpaBa CTOPOH Ha cnpa-
BeAnnBoe cyaebHoe pa3bupaTenbCcTBO UM PacCMOTPeHUe
fena B pa3yMHble CPOKM, COrNacHo cTatbe 6 EBponenckomn
KOHBEHLUW O 3aLU/Te NPaB YesioBeKa 1 OCHOBHbIX CBOOOS,.

B LleHTp no lNpaBam Yenoseka nocTtynuio 3HaumTenbHoe
KONMUYecTBO ObpalleHnii, B KOTOPbIX 3asaBUTENN XanoBa-
JINCb Ha HapylleHne cyaebHbIMU UHCTaHLUAMK NpoLeccy-
anbHbIX HOPM, rapaHTUPYOLWKX NPaBO Ha CrpaBefnBoe
cynebHoe pa3bupaTtenbCTBoO.

B mpouecce paccmoTpeHusi faHHOW Npobnembl BbisBeE-
Hbl C/lyyau 3aTArMBaHWsA NepPeBofa 1 BpyyeHusa cyaebHbIX
JOKYMEHTOB MpPOLIECCY/IbHbIX aKTOB Ha f3blK, KOTOPbIM
Monb30BaNNCh YYaCTHUKN npouecca. Tem cambiM Hapylua-
toTcA nonoxeHna KoHctutyumm (cT. 118), IpakpaHckoro
npoueccyanbHoro kogekca (CT. 24) n YronoBHo-npoueccy-
anbHoOro Kogekca (ctT. 16). Xota napnameHTCKMe afBOKaTbl
npoviHpomMupoBanu cyaebHble MHCTaTHUWM O MHOFOYMC-
JIEHHBIX HAPYLLIEHUSAX, MOCNeayoLne obpaLleHnsa rpaxaaH
CBUAETENbCTBYIOT O HepaspelleHMn AaHHOW npobrembl.
Beugy obecneueHns cobniogeHns npasa Ha cCnpaBeasivBoe
cynebHoe pasbupatenbctso, LieHTp no MpaBam Yenoseka
pekomeHgoBan Boicwemy CoBeTy MarnctpaTypbl MPUHATDL
HeobXxoauMble Mepbl MO AanbHelnweMy NpefoTBPALLEHMIO
NOAOOGHbIX HAPYLLEHWIA.

B cBoem MoctaHoBneHun N2. 440/20 ot 4 pekabpa 2008
roga, Beicwumn Coset Marncrpatypbl OTMETWA, YTO flaHHOE
MonoXeHne fen CNoXnnochb B pesynbraTe HeYAOBNeTBOPK-
TeNIbHOW OpraHN3aLNoOHHOW AeATeNbHOCTY NpeAceaTenen
HeKOTOpPbIX CyAebHbIX MHCTaHLMIA, 6oNbLlIOoro obbema pa-
60Tbl NepeBOAYMKOB, HEAOCTATOYHON OnNaThbl TPyAa.

B nogpepxky BbiBogoB Bbicwero Coseta MarucTpatypbl,
napnameHTCKME afiBOKaTbl CUMTAIOT, YTO afeKBaTHbIA Me-
HeXXMEHT 1 JIMYHOE OTHOLUEHME K WUCTOMHEHWIO CNyXe6-
HbIX 006A3aHHOCTE CNOCO6HBI yNyylLnTb NonoxeHue. Hu-
XKecnepywownii npumep otobpaxkaeT MONHOe OTCYTCTBUE
3TVX KOMMOHEHTOB.

B Llenmp no [Masam Yenoseka nocmynusio obpaweHue om
3ak/oyeHHoeo [1., Komopebili Xanoeadncsa HA 3amszusaHue
pACCMOMPeHUS Xanobwbl HA OMMeHy, 3ape2ucmpupo8aHHol
8 Beicweti Cyoe6Hou Maname 11 anpena 2008 200a. B xooe
paccmompeHus obpaujeHus 6bl10 ycmaHosneHo, Ymo 25
anpens 2008 2. 8 KaHyenApuu cyoa b. 6uin 3apecucmpupo-
8aH 3anpoc u3 Buicweli CyoebHol Manamel 0 nepedade 8 ee
aopec dena no 0b6e8UHeHU 2paxxoaHuHa I, 0718 paccmompe-
Hus xanobsl Ha ommeHy. [leno 6bi10 nepedaHo 8 Beicwyto
CyoebHoto lNManamy monbko 20 Hosbps 2008 200a. 3amszu-
8aHue nepedayu 0esd 8 8bILECMOAWYIO Cy0ebHyIo UHCMAH-
Yuu C8A3aHO C HECOOMBEMCMBYIOUWUM UCNOJTHEHUEM C8OUX
06A3aHHOCMel apxusapuycom U yC/I08UAM XPaHeHUs 0OKY-
MeHmMo8 8 apxuee cydd. B pesynbmame emewamenbcmeaa
napnameHmMcKux d08oKAMO8, Ha HaYaIbHUKA apxuga 6bl1o
HAnoXeHo OUCYUNIUHAPHOE B3bICKaHUe 3a HeucnsiHeHue
cnyxebHbix 06a3aHHOCMel.

CobntofeHre pasyMHbIX CPOKOB PacCMOTPEHWSA FpaXaaHc-
KUX W YTONOBHbIX e OfiHa 13 OCHOBHbIX rapaHTuin addek-
TUBHOW peanu3auun npasBa Ha CBOBOAHbIN JOCTYN K npa-
BoCyauio. TeM He MeHee B 0OpaLleHusaX K NapfamMeHTCKUM
aiBOKaTaM 3asBUTENV XanyloTcA Ha 3aTArMBaHye paccMoT-
peHus gen.

WHorpa oTnoxeHue 1 3aTArMBaHne paccMoTpeHus aen oby-
C/IOBNEHbl OOBEKTUBHBIMY MPUYMHAMK, He 3aBUCALMU
OT cyaebHOWN MHCTaHUMK (CNOXHOCTb Aena, Ha3HauyeHue
aKcnepTu3bl U T.4.). B nHbIX cnyyaax oTnoxeHue npouecca
NPOVCXOAUT MO BYHE CTOPOH WUnn B cuiy HeabdeKTNBHOM
opraHu3auuy NopLeccoB CamMMU CYAbAMU 1 OTCYTCTBUA
[OJIXKHOTO KOHTPONA CO CTOPOHbI Npefcepatens cynebHom
MHCTaHUuKn. Mexay Tem, ycriex abdeKTrBHOro npaBocyamsa
3aBUCUT He TOJIbKO OT NpodeccmoHann3ma n opraHmusaTop-
CKUX CNocobHoCTel Npefcepatensa cyaebHoNm MHCTaHLUN 1
KaXX[oro CyAbW B OTAEIbHOCTU, HO 1 OT TEXHUYECKOro nep-
COHana, npu3BaHHoro obecneunTb xopollee GYHKLUOHU-
poBaHue cynebHOI MHCTaHLUMK.

B 2008 rogy BO3poCio KONMUYeCTBO 0bpalLeHnin oT 06BU-
HAeMbIX, nofasLuKX B Boicwyto CyaebHyto ManaTty Kaccaum-
OHHyI0 anoby u »anoby Ha oTMeHy. B xoae paccmoTpeHus
3TOI KaTeropum obpalleHuii YCTaHOBMIEHO, YTO ANUTENb-
HOe HepacCMOTPEeHMEe KacCaLMOHHBIX Xanob 1 »kanob Ha
OTMeHy MPONCXOANT 13-3a 3arpy>KeHHOCTM cyaen Boicwen
Cyne6Hoi Manatbl 1 HETOYHOCTV GOPMYNIMPOBOK B YacTU
NMOArOTOBUTENbHBIX MPOLECCyanbHbIX aKTOB KacCaLMOH-
HOWM MHCTaHUMW, copepawmxca B ctatbe 431 YronosHo-
npoLeccyanbHOro Kopekca.

Ccbinka Boiclumnn CoseT MarnctpaTypbl Ha 3arpykeHHOCTb
Cypeil He MOXeT CuMTaTbCA yb6eAuTesbHbIM aprymeHToMm
ANA NPOAOMKNTENbHOTO pasbupaTenbcTea fen.

DTOT aprymeHT opraHa cyaebHOro camoynpasfieHus He
MOXeT 6bITb NPUHAT, Tak Kak EBponencknin Cyg no lMpa-
BaM YenioBeka MpuUMNMCbIBAeT rocyfapcTBaM MO3UTUBHYIO
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»Kaxcoviii 6 cnyuae cnopa o ezo zpaxcoan-
CKUX npasax u 00A3AHHOCIMAX UAU NPu
npedosenenuy emy a100020 Y207108H020
o6euneHusr umeem nPaso HA cnPaseodnUeo
u, nybnuunoe paszbupamenvcmeo Oena 6
pasymuolii cpox Hesasucumuim u Gecnpu-
cMpacmuviym cyoom, co30aHHLIM HA OCHO-
eanuu 3axKona» .

(cm. 6 (1) Konsenyuu o 3aujume npas 4eno-
8eKa U 0CHOBHbIX c80600)

06A3aHHOCTb 6bICTPOTbI CyaONPOon3BoAcTBa. OHM 06sA3aHbI
npeanpuHMMaTb Heobxoaumble Mepbl Mo obecrneyeHuio
CBOEBPEMEHHOro oTnpaBneHna npasocyaua. CornacHo
ycTaHoBuBLLeNncA npakTnke Cyfda, BPeMeHHble 3afepKKu
B CYAOMpPOM3BOACTBE He BJIEKYT 3a CO6Ol MexayHapog-
HO-MPaBOBON OTBETCTBEHHOCTW FOCYyfAapCTBa-OTBETUMKA
KoHBeHLUN TONbKO MpW YCNOBWM, YTO OHO MpUMeET 3¢-
deKTBHbIe Mepbl AnA GbicTpeliero ncnpasneHna cuTya-
unn (peweHue no desny Lummepmara u CmeliHepa npomus
LWeetiyapuu, luH4o npomus lNopmyaanuu).

Tem He MeHee, nCxogA 13 Nepenncky NaprameHTCKNX ag-
BOKaToB € Bbicum CoBetom Maructpatypebl 1 loctaHoB-
neHnAa o geatenbHocTu Boicwero CoBeta marucTpatypbl B
2008 rogy cnepfyeT, UTO 3arpy>KeHHOCTb Cyfen cumTaeTca
OOBEKTUBHON MNPUUYMHON NPOAOIKUTENBHOIO pa3bupa-
TenbCTBa Aen.

MpaBo Ha pa3brpaTenbCTBO Aena B Pa3yMHbI CPOK CMEXO
C MPaBOM Ha Cyblo, KOTOPbIN 06ecrneunBaet ero 3ppeKTrs-
HOCTb. [lJOoCTyn K NpaBOCYAWIO OCTAHETCA WTIO3NEN, ecnn
CyAbs He BbIHECET pelleHne B pa3yMHbI Cpok. B onpepe-
NEHHOW CTerneHNn MOXHO CUWTaTb, YTO MEAJSIUTENbHOCTb
NpaBoOCyANA ecTb OTpULaHMe MpaBa Ha CyAbl, Tak Kak
YAEPXKMBAET YenoBeKa B MOSIOKEHUN HOH-NPaBa KOTOPOeE,
npwv AIMTENILHOM MPOAOMKEHNN, CTAHOBUTCA HECOBMECTU-
MbIM C NMPaBOBOW 6€30MacHOCTbIO Ha KOTOPYIO MOXET pac-
CuunTbIBaTH SIIOOON rpahaHNH B NMPaBOBOM rOCYyAapCTBe.
Apyrvmn cnoBamu, pasymHbI CPOK CyfebHoro pasbupa-
TeNnbCTBa CNOCOBCTBYET AOBEPUIO MPaxAaH K NpaBoCyAmio
u ero 3¢ deKTrBHOCTN.

Ha npotaxeHun nocnegHux net B LleHTp no lMpaBam Ye-
NloBEKa HEOAHOKPATHO MOCTynany obpalleHna rpaxxaaH o
BO3HMKaOLWMX MPENATCTBUAX NPV 0POPMIIEHMN MACNOPTOB
B CBA3U C owmnboYHON MHOpMaLmel o0 CyaAnMoCTAX, npe-
noctaBnaemot MuHnctepctey MHpopmaumnoHHoro Pa3su-
TA. HeOAHOKPaTHO KOHCTaTUPOBaNoCh, YTo B 6OMbLINHC-
TBE CNy4yaeB 3TU CUTYaLUWM BO3HMKAIOT M3-3a OTCYTCTBUA
3$PeKTVBHOTO MexaHM3Ma COTPyAHMYECTBa MeXay Yu-
peXxAeHnAMY, OTBeYaloLWMMKN 3a NpefocTaBieHne/o6HOB-
neHve HGoOpMaLmm o CYRMMOCAX rpaxaaH. YCTaHOBMIEHO,
YTO MMEHHO CyAebHble MHCTaHLMM He NPeaoCTaBnAoT He-

obxoanmyto nHbopmaumio B YnpasneHve nHpopmaumm un
onepaTnBHOro yyeta MuHuctepcTsa BHyTpeHHVX [en ans
o06HoBneHNA LieHTpanbHoro 6aHKa fJaHHbIX.

[na npepynpexpeHna HapylweHus npaBa Ha ceobony
nepeaBuXeHNa 13-3a HEBO3MOXHOCTU O0dOpPMIEHUA Mnac-
nopTa, NapnamMeHTCKMe afiBOKaTbl 06paTUANCh B Bbiclunia
CoBeT MaructpaTypbl C XOAaTaiCTBOM O MPUHATUN Mep,
HanpaBneHHbIX Ha 6e3oTnaratenbHylo nepefgavy Heobxo-
AvMon nHpopmaumm B YnpasneHue nHbopmaunm n onepa-
TUBHOrO yyeTa MuHuctepctea BHyTpeHHux Jen.

ObpalleHne NapnameHTCKMX afBOKaTOB ObINO paccmMoTpe-
HO Ha 3acepaHun Boicwero Coseta Maructpatypbl oT 02
oKTAGpPA 2008 ., KOTopbI 065A3an cyaebHble MHCTaHLUK
npeanpuHATL HeObXoANMblE Mepbl Af1A CBOEBPEMEHHON
nepepayn MHGOPMaLMM 0 pe3ynbTaTax PacCCMOTPEHNA yro-
NoBHbIX Aen B YnpasneHve nHbopmaLmm n onepaTMBHOro
yuyeta M.B.l. CnepyeT oTMeTUTDb, YTO 3TO NepBas peneBaH-
THaA peakuusa opraHa cyfebHOro camoynpasieHus Ha o6-
paLleHnA napameHTCKNX afBOKaTOB U MOATBEPXKAAET €ro
rOTOBHOCTb K 3¢ PEKTVBHOMY COTPYAHNYECTBY.

CobniogeHne CPOKOB BpyYeHUA Konum npnurosopos n co-
CTaBlieHNA Cy,D,E6HbIX DELLIEHI/IM, AOCTYN Yy4aCTHUKOB NpoO-
Luecca K matepuanam gena, BOSMOXHOCTb CHAMaTb KOMnn
ABNAOTCA HE MEHEE BaXKHbIMU df1eMeHTaMu B obecneyeHmnm
npaBa Ha CcBOGOAHDIN AOCTYyN K NpaBoCcyauto.

MHoroumncneHHble obpaLleHns rpaxaaH CBUKAETENbCTBY-
10T O HeCO6MIOAEHN NPOLIECCYalibHbIX HOPM, @ Pe3yNbTaTbl
BMeLLaTeNbCTBa NAPAMEHTCKUX aABOKATOB B pa3peLueHune
KOHKPETHbIX CJTy4YeB NOATBEPKAAT 060CHOBAHHOCTb 3TNX
Xanob. MNepeuncneHHble HapyleHUa NPUBOAAT K Hecob-
NioAeHNIo NpaBa 06kanoBaHNaA cyaebHoro pelleHus.

HeucnonHeHne cynebHbIX pelleHnii OcCTaeTcA CylecT-
BEHHbIM MpenATcTBMEM B obecneyeHnmn npaB yenoBeka u
cnocobcTByeT obpalyeHunio rpaxgaH B EBponeiickuin Cyn
no Mpaeam Yenoseka. Mpobnema HencnonHeHns ncnos-
HUTENbHbIX JOKYMEHTOB NOAPbIBAET JOBEPUE K AeCTBEH-
HOCTM MPOBO3MMALEHHbIX MPaB, HAHOCUT yLep6 UMULKY
1 aBTOPUTETY NpaBoCyansA, MPUBOAUT K HeraTMBHbIM MOC-
NneacTBUAM B 06/1aCTU COUMANBbHO-OKOHOMMYECKOTO U Mo-
NNTUYECKOTO pa3BUTKA rocyaapcTaa.

sees e s e es e

70



rMABA

CobntoaeHne npas Yenoseka B Pecnybnunke Mongosa

© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

B O6pa|J.|,9HVIﬂX K NapiaMeHTCKUM a[iBOKaTaM rpaxpaHe
KanywTca Ha HENCNOJIHEHNEe Cyﬂ,86HbIX DELLIEHI/IVI O B3bIC-
KaHUW AeHEeXHbIX CyMM, O Bbinjate 3apa6OTHOVI nnatbl, O
BOCCTaHOBJIEHUN Ha pa60Te.

HeucnonHeHue cynebHbix pelueHunin Bbi3aBaHO NMH0 06bek-
TVBHBIMY NPUUYNHAMU, NGO HECOOTBETCTBYIOLLM OTHOLLE-
HMeM CyAebHbIX UCMONHUTENEN K CBOMM MpPOoLeccyarnbHbIM
0653aHHOCTAM, NPEAYCMOTPEHHBIM VICMONHWTENBHBIM KO-
aekcom Pecny6nmku Mongosa.

Tak, nonHoe OTCYTCTBME ME€XaHN3Ma NCNOJTHEHNA cyne6Ho—
ro peweHuna Nocny>Knno oCHOBaHWEM ANnA BMeLlaTelbCTBa
napnamMmeHTCKNX afBOKaTOB.

B Llenmp no lpasam Yenoseka obpamusca 2paxoaHuH .
8 CB8A3U C HeucnosiHeHUeM cy0ebHOo20 peuleHUs O Ha3Hade-
HUU NeHcuu no 8biC/1y2e Jilem Ha OCHOBAHUU 3aKOHA O mea-
mpax, yupkax u KOHUepmHsix opearusayusax N° 1421 om
31.10.2002. Bo 8pems paccmompeHus Xanobbl 8bIACHUOCh,
YUMo He8o3MOXHO UCNOIHUMb UCNOJTbHbIU OOKyMeHm 8 c8s-
3U C omcymcmauemM NOJIOXKEeHUS, pe2ysiupyrowe2o nopaooK
8b6IN1aMbI 3Mo20 muna neHcud. lonoxeHue cmameu 30 n.
b) 3akoHa N° 1421, coenacHo komopomy 8 mpexmecAYHeil
cpok [pasumesnbcmeo do/mkHO pazpabomams Hopmamus-
Hble akmel, Heobxo0uMble 0714 peanu3ayuu 0aHHO20 3dKOHA,
He 6b1710 UCNOJIHeHo.

B csoux obpaweHusx e lpasumenbcmeo, napiameHmckue
adsokamel xodamaticmeosasu o 6esomsdzameneHol pas-
pabomke MexaHu3ma ucnosiHeHUs 3akoHa Ne 1421. B Hacmo-
Awee 8peMs KOMnemeHMmMHsvle OpedHebl pabomarom Hao npo-
eKmoM coomeemcmayrouwe2o 3akoH00amesIbHO20 akma.

MHoruve obpalleHuns K NapnaMeHTCKM aiBOKaTaMm Bbl3Ba-
Hbl feicTBUAMK/6e3nencTBremM cyfebHbIX NCMONTHUTENEN.
MapnameHTcKMe afBOKaTbl BbIHY>KAEHbI KOHCTAaTUPOBATb
NpaBoTYy 3aABUTENEN, KOTOPbIE XayloTcA Ha popmanbHoe
OTHOLLEHME cyfebHbIX NCMONHUTENEN K CBOMM LOMMHOCT-
HbIM 06A3aHHOCTAM.

B Llenmp no lpasam HYenosexka obpamunace 3assumesneHUUa
C. no no80dy HeucnoJsIHeHUsA Cy0ebHO20 peweHUsA NO NPUYUHe
YKJIOHeHUA cy0ebHO20 UCNOoIHUMesIA Om UCNOJIHEHUA npo-
yeccyaneHblx 0683aHHocmel, npedyCMOMPEHHbIX 3dKOHO-
damesnibcmeom. B xode paccnedo8aHua ycmaHoseHo, Ymo 8
medyexue 19 mecayes ucnosHUMeNbHbIlU 00KYMeHm HeoOHO-
KpamHo nepedasasica u3 00H020 UCNOSIHUMESbHO20 610po 8
0py20e, HeCMOMps Ha Mo, 4Mo 3d 0080J1IbHO KOPOMKUU nepu-
00 8pemMeHU NoCJ1e 8bIOAYU UCNOHUME/IbHO20 IUCMA yOa/10Ch
yCMAHoBUMb MeCmMOo HAXOXO0eHUs UMyWecmad OO/IKHUKG.
lMapnameHmckue ad8okamel NOCYUMAU He060CHOBAHHBIMU
delicmeus cy0ebHbIx ucnosHumernel. KomnemeHmHuoil opeaH
npu3sHan pesynbmamel paccae008aHus U NPOUHGOPMUPOBAS
napnameHmckKux aé8okamos o mom, Ymo cyoebHvili ucnos-
Humesb 6bi1 npedynpexoeH «o HedonyujeHUU OMmkJoHeHul
om 3aKoHO0dmesnibCMea», 3agepus NPU 3MOM 0 NPUHAMUU
Heobxo0UMbIX Mep 0718 UCNOJIHeHUS Cy0ebHOo20 peuleHus.

Ha momeHm cocmasneHusa 0oknada cyoebHoe peweHue He
UCNOJIHEHO.

CnepyeTt OTMeTUTb CNlyyaw, Korga napiaMeHTCKue afiBoKa-
Tbl yCTaHABNUBaNW U NepeaBany UCNONHUTENbHBIM 610pO
Heobxogumyto MHpopMauuio ANA UCNONHEHNA CyaebHbIX
peweHnin.

MicnonHeHne HeKOTOPbIX PeleHnin HaXOAUTCA B Komne-
TEHLUMWN OPraHOB LeHTPaNbHOro UM MeCTHOro My6anyYHO-
ro ynpasneHus, SKOHOMUYECKUX areHToB. Mmenn mecto
oTAenbHble ClydYar Korfa MAHUCTEPCTBA He UCTONHANN Cy-
JebHble peLleHs 0 BOCCTaHOBNEHNW Ha paboTe HE3aKOHHO
YBOJNEHHbIX PabOTHWKOB, BbiniaTe 3apaboTHOW MAaThl UK
JPYrUX NnaTexen, BbITEKAIOLMX U3 TPYAOBbIX OTHOLLEHWIA.

BmecTe c Tem, HemcnonHeHne cyAebHbIX peLleHNii ocTaeTca
rMaBHOWN NPUYMHON ocyxaeHna Pecnybnukmn Monpgosa Es-
ponenckum Cygom no lMNpaeam Yenoseka. B 2008 rogy Cya
BblHeC 12 peleHui i npoTMe MonaoBbl 3a HeMcnonHeHue
cynebHbIX peLleHuiA.

MapnameHTCKMe afiBOKATbI CYUTAIOT, YTO /1A YNy ULLIEHWS MO-
NOXeHWA aen C UCMOSTHEHUEM cyaebHbIX akToB Heobxoau-
MO MPUMEHWTb €BPOMENCKUI OMNbIT, MOArOTOBUTL CyAeOHbIX
ncrnonHutenen, yHNGUUMPOBaTb NPaBONPYIMEHUTESIbHYIO
NPaKTUKY, pa3pewmnTb npobnembl AeduLMTa YENIOBEYECKUX
pecypcoB, TexHMYeckoro obecrneyeHus U GpriHaHCMpPOBa-
HUA. be30roBopoyHoe MCMONHEHWE CyaebHbIX peLueHuin
Ha BCel Tepputoprm cTpaHbl, 6€3 ANCKpUMMHaLUM 1 noc-
TOPOHHEro BNMSAHUA, ABNAETCA BaXKHbIM 3/IEMEHTOM MNpa-
BOBOro rocypapctea. ObecneueHue cobniogeHns npasa
Ha cnpaeegnueoe cygebHoe pa3brpaTenbCTBO, NPOBO3I-
NaleHHOoro B cTaTbe 6 EBponenckon KOHBEHLMM O 3awuTe
npas yenoBeka U OCHOBHbIX CBOOOS, BO3MOXHO B YCIIOBUAX
COKpaLlleHVA 0 MUHMMYMA KOJNIMYEeCTBA HEWCMONHEHHbIX
CcynebHbIX pelleHnit, yumTbiBasa GaKTUUECKYI0 HEBO3MOX-
HOCTb UCMOJSTHUTb HEKOTOPbIE U3 HYX.

E>xerofiHblin AHanMTUYeCKMI AOKNaA MOHUTOPVHIa cyne6-
HbIX 3acepaHuin B Pecny6nuke MongoBa, B KOTOPOM OTpa-
»KaeTca cTeneHb cO6MOAeHNA BCEX NPOoLeCcCyalibHbIX NpaB
COrNacHO MeXAYHapOoAHbIM M HaUWOHaNbHbIM CTaHAap-
Tam (MpaBo Ha ny6anyHoe pa3bupaTenbCcBo Aena, NpPaBo
Ha cnpaBegvBoe cyfebHoe pa3bupaTenbCTBO, NPaBO Ha
paccmoTpeHne aena B pa3yMHbI CPOK, MPaBO Ha Npe3ym-
LMI0 HEBMHOBHOCTM, MPaBO MMETb AOCTAaTOYHOE Bpemsa u
BO3MOXHOCTM ANA NMOArOTOBKM CBOEW 3alMTbl, MPaBO Ha
3alLMTy, NPaBO MOJNIb30BaTbCA MOMOLLbIO MEPEBOAYMKA),
paccmoTpeHHbIN Ha 3acepaHumn Bbicwero Coseta Maruc-
Tpatypbl 15 mapTta 2008 roga, cBMAETENbCTBYET O TPaHC-
NMapeHTHOCTY B [1eATENIbHOCTM OpraHa cygebHoro camoyn-
paBneHna 1 NpaBUIbHOW NAeHTUPUKaLUN HEJOCTATKOB B
bYHKUMOHMPOBAHUN CyReGHON CUCTEMDI.

Tak, B MHOrOUYMCNEHHbIX O6paLL|eHVIﬂX K NMapnameHTCKUm
afiBOKaTaM 3aABUTENN XKaNylOTCA Ha noBefeHne cyne|7| BO
BpemAa Cyﬂ,66HbIX npoueccoB, KOTOpble MO3BONAOT cebe
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BbICOKOMEpPHbIE U 6ecTakTHble LWYTKN, HEYBaXNTE€NTbHOE OT-
HoLWeHne K ydaCTH1KaM npouecca.

B 2008 rogy HenocpencTBeHHO B Bbicumii Coset Maruct-
paTypbl noctynuno 2068 »anob 1 obpalleHnit ot pusmyec-
KNX 1 lopugnyeckmx nuy, 155 13 HUX Kacanucb nosegeHns
cypen. OucuunnuHapHaa konnerua npu Boiclwem Cosete
MarucTpatypbl B npoluefwem rogy Bo3byauna gucuun-
NIMHapHOe MPOW3BOACTBO B OTHOWeHMK 17 cygen 3a Ha-
pyweHre cygebHON 3TWKYK, 3a HapylleHne 06s3aHHOCTU
6bITb 6ECNPUCTPACTHBIM, 33 YMbILWIEHHOE WK No rpy6on
HebpPeXHOCTM HEOAHO3HAUYHOE TONKOBaHMe UK NPUMEHe-
HVe 3aKoHOZaTeNbCTBa.

Mo pe3synbTaTam pacCMOTPEHUA AUCUUMANHAPHBIX Aen
ObIN HaNOMXeHbl AUCUMIIIMHAPHbIE B3bICKAHUA - 6 BbIrO-
BOPOB U 5 npepynpexaeHuin. Ha ocHoBaHuu »anob n o6-
paLleHuii rpaxaaH 6b111 Bo30y»KaeHbl 7 AMCUMMIIVHAPHBIX
nen. OenctBua 12 cypei obcy»Kaanucb Ha 3acefaHusax Bol-
cwero CoBeta Maructpatypsbl, 6e3 BO30y>KaeHUs aucuun-
JIMHAPHbIX Aern.

PyKkoBOACTBYSICb OCHOBHBIMW MPUHLMMNAMK  OTMPaBNEHNA
aKTa NpaBOCyaus, NapfamMeHTCKMe aiBOKaTbl OCO3HAIOT YyBC-
TBUTENbHOCTb OTHOLIEHWIA rPaXxaaHWH-MpaBocyaue 1 oTMe-
yatoT onpegenstouee 3HayeHue Boicwero CoBeta MarucTpa-
Typbl 1 Bbicwein Cyne6Hon ManaTbl B onpegeneHnn npsun

opraHunsauumn cy,qel7| B acreKTe NCNOSTHUTENbHON U prﬂ,OBOl;l
ANCcUnnnHbI, EﬂMHOO6pa3HOFO NPUMEHEHNA 3aKOHOB.

YuutbiBas NpuUMHbI 1 KONMMYECTBO OOpalleHnid rpaxaaH
B Bbicwmin CoBeT Maructpatypbl, NCXOAA N3 COOCTBEHHBIX
HabloAeHNIA, Nap/laMEHTCKIE afIBOKaTbl BblpaXkaloT 03ab0-
YEeHHOCTb MO MOBOAY HE AOCTAaTOUYHO NMPUHLUNMANBHOIO U
KPUTUYECKOTO MoAxXoda opraHa cynebHoro camoynpasne-
HUA K eATENbHOCTM CyAel U K HaNoXeHro AncuunanHap-
HbIX B3bICKaHWIA.

B 3Toin cBA3M HEO6XOAMMO OTMETUTb 06A3aHHOCTb roCy-
[ApCTBEHHbIX YUPEXAEHWUN, NCMONHUTENBHOWN 1 CyRebHOIA
BNacTy Npeaynpexaatb, Mo mMepe BO3MOXHOCTW, NMOMOJI-
HeHve npeuefeHTHOM npakTUKn Esponenckoro cypa.
CnepoBatenibHO, HapAdy C OCTafibHbIMK BETBAMM BNacTy,
cynebHas BnacTb AO/MKHa B3ATb Ha cebA OTBETCTBEHHOCTb
3a MNPOABVKEHVE MONOKMTENBHOTO MMUAXKa Pecnybnmku
Monposa.

NMomnmo Cy,D,E6HOI'O camoynpaBneHnAa N afgekBaTHOro ¢I/I-
HaHCMPOBaHWA, YKpenneHue cy,qe6H0|?1 BNacTm n O6HC-
neyeHne He3aBUCUMOCTU Cyﬂ,E6HOl7I CUCTEMDI 3aBUCAT OT
yenopeyeckoro d)aKTopa. Henb3a oTpunuaTb, YTO KavyecCcTBO
OoTnpaBneHnAa NnpaBocyanAa 3aBUCUT OT I'IpOd)ECCI/IOHaﬂbHOIz
NOoAroToBKK CyAbK, OT €ro YeCTHOCTU U NOPAJAOYHOCTH, Bbl-
pa)KeHHOIz BbICOKOW CTEMeHblo OTBETCTBEHHOCTU 3a JOBe-
PEHHYI0 MNCCHIO.

sees e s e es e

72



FTMABA

CobniofeHvie Npas yenoseka 8 Pecnybnvike Monaosa

1.2. CoumanbHoe obecneyeHne 1 sawunTa

BriepBble cylHOCTb coumanbHON 3almTbl Obina onpegene-
Ha [x. lan6palTom 1 03HayaeT NOMWUTUKY 3aLUTbl YA3BU-
MbIX KaTeropuii rpaxgaH BBuay obecrneyeHus fOCTONHOrO
YPOBHSA XN3HU.

B KauecTBe anemeHTa MexayHapoaHoro npasa, MexayHa-
popHasa OpraHusauua Tpyna BHegpuna B 1952 rogy (Kok-
BeHUMA N2 102) noHATUe «coyuanbHas 6e3onacHOCMb»,
KOTOpOe BK/OYAEeT B ce6A coumanbHoe CTpaxoBaHue 1 co-
uManbHoe obecneyeHue.

OAHUM 13 OCHOBHbBIX KPUTEPMEB OLIEHKMN YPOBHS AEMOKpa-
TV 1 Pa3BUTMA rOCYRAPCTBA ABMAETCA CTeneHb obecrneye-
HVA NpaB 1 cBo60oA AeTel, NOXKUIbIX NoAel U MHBANNAOB.

ObecneyeHne coumanbHbIX N SKOHOMUYECKMX NpaB npen-
nonaraeTt He TOJIbKO Hannyne afekBaTHOro 3akoHogatesb-
CTBa, HO N NpUHATNE 3¢¢eKTVIBHbIX Mep N MexaHn3mMoB Mno
€ro peanusauunn.

OCHOBHas uenb coynanbHOro o6HCMeyeHnA 3aKstovaseTca
B 3alunTe nnu, KOTopbie B CUTY CcOUMalbHbIX, SKOHOMMNYeC-
KUX, d)l/|3l/|‘-IECKI/IX NN NCNXnYeCcknx d)aKTOpOB, He B COCTOA-
HUWN yaOBNETBOPUTb CBOU CoUlMalibHble I'IOTpEGHOCTI/I.

CoumnanbHoe obecreyeHne BKIOYAET B Ce0A [eHeXHble
npaBa n couynanbHble yCJ'IyFI/I, N HaxoauTCA B BeieHNN cne-
LI,I/IaHI/IBI/IpOBaHHbIX yqpemneHvu?l LleHTpaHbeIX N MeCTHbIX

OpraHoB My6GANYHOrO YMNPaBEeHVA U OPraHM3aunin rpax-
JlaHCKoro obliecTsa.

Ha LEeHTpabHOM YypOBHe o6HcneyeHne peannsaynn KOH-
CTUTYLUMNOHHbIX NpeporaTtmne npaBI/ITEI'IbCTBa OTHOCUTENIbHO
pa3pa60TKV|, npoaBnXeHnA n npoeefeHnA rocygapCcTBeH-
HOWN NONUTUKM B 0bnactu couManbHONM 3alnTbl, CEMbU U
pEGEHKa, anAa obecneveHus coymanbHom 6e30nacHoCTH
HaceneHma BxognuT B KOMNETeHUUIO MVIHI/ICTepCTBa coun-
aNIbHOWN 3aLNTbI, CEMbU 1 pE6EHKa.

B KauecTBe yupexxaeHnA cnocoOCTBYIOLEro 3amTe KOHC-
TUTYLIMOHHbIX NpaB 1 cBobop Yenoseka, LieHTp no MNpasam
YenoBeka 0TMeYaeT He TOSIbKO MOBbILLEHWE YPOBHA YCIYr B
cdepe coumanbHOro obecneyeHmns, HO 1 pPAj NPENATCTBUN
B OCYLLECTB/IEHUN rpaxAaHamMmn CBOUX Npas 1 CBOOOA.

Takum o6pasom, B 2008 rogy B LieHTp no Mpsam Yenoseka
noctynuno 127 »anob 1 252 ycTHbIX obpaLleHus, cBA3aH-
HbIX C HapyLIeHMeM MpaBa Ha coLuanbHOe obecneyeHue n
3awunTy.

O6uwee KonnyecTBo o6paweHuii B LinMYM

10,59%

89,41%

B ocTanbHve obpalyeHns

npaBo Ha counanbHoe obecneveHune n 3awmty

3anABUTENN XanoBaIMCb Ha HU3KMI pa3Mep NeHCUI U coun-
arnbHbIX MOCOBMI, METOL UCUNCIIEHNA W NepepacyeTa neH-
CUI, METOf, NCYNCSIEHNA CTPAaxXOBOroO CTaXa, YPOBEHb CO-
LiManbHOM 3almTbl YH4aCTHUKOB JIMKBUAALMA NOCNeACTBUIA
aBapwu Ha YepHobbinbckoin ASC 1 T.4.

Mepbl no peanuszaumm COLMANbHO-SKOHOMUYECKUX pe-
$opM, B TOM UnCe exerogHas HAecKaumsa neHcui, npu-
BENU K MOBbILIEHWIO CYMM BCEX TUMOB NEHCUIA, KOMMeHca-
LM 1 coumanbHbIX NOCObUA.
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2005 | 2006 | 2007 | 2008

MwuH1manbHaa neHcua No Bo3pacty 290,77 nees 336,42 nees 406,06 nees 475,09 neeB
LD R T 206,85 nees 239,33 nees 288,87 nees 337,98 nees
WHBanugHocTu | cteneHun

MuHymanbHas neHcu o 199,76 nees 231,12 nees 278,96 nees 326,38 niees
HuBanugHoctu Il cteneHun

el 140,66 nees 162,74 nees 196,43 nees 229,82 nees
mHBanugHoctu lll cteneHn

Tem He meHee nuua NPEKNOHHOIo BO3pacTa - 66He¢VIL|VIaH-
Tbl CUCTEMbI COLMalibHbIX BbINNaT, NPOAO0/IXKAaOT OCTaBaTbCA
B HE6J'IaFOI'IpVIﬂTHOM NoNoXeHnw.

YTBepxaeHne HauuoHanbHOW nporpaMmbl O CO3A4aHWUN
KOMMNEKCHOM CcUcTeMbl coumanbHbiX ycnyr Ha 2008-2012
rogpbl ABAAETCA NEPBbIM LIAromM B CO3AaHnM 3bPpeKTMBHOM
CUCTeMbI coumanbHoro obecneveHmns. B obecneyeHune s¢-
$EKTMBHOCTU CUCTEMBI COLMANTIbHOTO 06ecneyeHns Heobxo-
VMO OTMETUTb MPUHATME 3aKOHa O CcoLManbHOM Nocobumn
N2 133 ot 13.06. 2008 u lNonoxeHna o nopaake yCTaHOB-
NIEHUA 1 BbINNATbl COUMAnbHOro Nocobus, yTBepKaeHHOro
MNoctaHoBneHuem Mpasutenbctea N2 1167 ot 16.10.2008.

B Llentp no lMpaBam Yenoseka no npexHemy noctynaeT
MHOTO asnob no nosoay HeobecneueHNa JOCTONHONO YPOB-
HA XW3HW. 3aABUTENM NPOCAT COAENCTBME B MOJyYEHUN
MaTepranbHOWM NOMOLM ANA OnaThl KOMMYHasbHbIX YCAYT,
[OPOrocTosALLero fieyeHns u T.4. lNapnameHTckre agBoKaTbl
BbIHYXX[€Hbl MOCTOAHHO OOBACHATL FpaXpgaHaM NOPAAOK
obpalleHns B rocyfapCTBeHHble yupexXaeHus, co3faHHble
INA OKa3aHWA MaTepuanbHON MOMOLYM COUMANbHO YA3BU-
MbIM CNnoAM HaceneHus - QOoHAbl COUManbHOW NOALEPKKU
HaceneHua. KonmyectBo Takux obpalleHVin cBupeTenbc-
TByeT 006 OTCYTCTBUM MHOOPMALIMKN O CyLLeCTBOBaHUW STUX
yupexgaeHuii. MapnameHTcK1e afiBoKaTbl CuMTaloT, uTo Pec-
ny6nuKaHcknii GoHA coumanbHOM NOAAEPXKKM HaceneHus
LOJKeH NPVHATL Mepbl MO MHGOPMMPOBAHMIO HaceneHnsa 06
YCIIOBUAX NOyYeHWA NOMOLLY, ee BUAOB, opMbl 1 pa3mepa.
Be3ycnoBHoO, opraHam mMecTHOro nybnMyHoro ynpasneHus
Heobxo4MMO KOHCYNbTMpPOBaTb, GUHAHCOBO M MOPanbHO
nopfepKuneatb Hanboree ya3BrMble COW HaceneHus.

B HacTosLee Bpems B Pecny6nivke MonaoBa He cyulecTsyeTt
3aKOHOJATENbHOW OCHOBbI A1 YCTAaHOBNEHNA NPOXUTOY-
HOro MUHUMYMa. MapnameHTCKue afBoOKaTbl NO-MPEeXHeMy
HacTaMBaloT Ha HEOOXOAUMOCTM CO3AaHNA 3aKoHoZATeNb-
Holi 6a3bl A1 YCTAHOBNIEHWS MPOXUTOYHOTO MUHUMYMa U
ero MCrnonb30BaHWA B MeToAMKe pacyeTa MUHUMANbHOMN
3apaboTHON NnaTbl, MUHVMANbHOW NMEHCMN U COLMAlIbHbIX
BbINAaT. VIMEHHO MPOMXUTOYHBIN MUHUMYM [OMKEH CTaTb
OCHOBOW B MNPOABMMXEHWUW COLManbHOW MOAUTUKU rOCy-
JapcTBa M MokKasaTesieMm YpPOBHA XU3HW HaceneHus. Cne-
ZyeT OTMeTUTb, YTo B [loKnage o cobniogeHun npas Yeno-

Beka B Pecny6nuku Mongosa B 2006 rofly napnameHTCKme
afBoKaTbl OTMeYany 0 HeobXoAMMOCTM CPOYHOTO 3aKOHO-
[aTeNnbHOro YpPerynupoBaHna BOMPOCa O MPOXXUTOYHOM
MUHVMYMe. [POeKT 3aKOHa O NMPOXUTOYHOM MUHUMYME B
Pecnybnuke Mongosa HaxoauTca B [apnameHTe ¢ oKTAbpA
2008, HO NMoKa He 6bln PacCMOTPEH.

B TeueHue npolwepwero roga B agpec NapraamMeHTCKMX
aAiBOKaTOB MPOAOSIKaNM MOCTyrnaTh *anobbl MO BOMpoCy
pacyeTa 1 Ha3HauYeHWs NeHCUiA COLManbHOIo CTPaxoBaHNA,
dopmanbHOro OTHOLWEHMA COTPYAHUKOB HauuoHanbHom
Kaccol CouymanbHoro CTpaxoBaHWs U TeppUTOpUanbHbIX
NpeacTaBUTeNbCTB K 0bpalleHnam rpaxgaH. Heobxogumo
OTMEeTWTb, YTO B GONbLUMHCTBE Cly4YaeB pa3Mep MeHCHM
onpefenAeTca COrMacHO AENCTBYIOLEMY 3aKOHOAATeNbC-
TBY. TeM He MeHee, He HaXOAWT ONpaBfaHVA HeageKBaTHoe
OTHOLLEHVE CyXalyuxX OPraHOB COLMANbHOrO CTPaxoBa-
HVA K NEHCMOHEpPaM, OTKa3 B NepecMoTpe AOKYMEHTOB 1 B
npepocTaBneHn AononHuTenbHou nHpopmaumun. Mapna-
MeHTCKMe afBOKaTbl Hanpaswiy obpatieHune B agpec Ha-
umoHanbHol Kaccbl CouymanbHoro CrpaxoBaHus, o6patus
BHVYMaHVe Ha HeOOPOCOBECTHOE OTHOLLEHVE COTPYAHU-
KOB OPraHOB COLIMASIbHOrO CTPaxOBaHUA K CBOMM CIyXeb-
HbIM 0653aHHOCTAM, KOTOPOE BUAET Ha KOPPEKTHOCTb Or-
pepneneHns pasmepa neHcun. B ycnoBusx, Koraa cpeaHui
pasmep NeHCUM HAMHOTO HUXe peanibHbiX NoTpebHoCTeNn
neHCcoHepa, Nobas owrbKa Npy pacyeTe pasmepa nNeHcum
CYLLeCTBEHHO BNUAET Ha blogKeT 6eHeduUmaHTa.

B Ilenmp no Ilpasam Yenosexa o6pamus-
cs zpaxcoanun I1. ¢ sxcanoboii Ha Oeticineust
compyonuxoe Teppupopuanvhoii kaccot co-
UUATLHO20 CIMPAX0BAHUS, A UMEHHO Hepac-
cmompenie 00NONTHUMENTbHDIX 00KYMEHMO06
Heo0x00umvix Onsi nepecmompa pazmepa
ycmanoenennoti nencuu. Ilocne ememamenv-
CInéa naprameHmMcKux a06oKamos, op2axvl
COUUATLHO20 00ecneueHUs paccmompent 06-
CIMOAMeNnbCInea, U3joieHHvle 3a16umenem,
U npoeenu nepepacuem nexHcuu.
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B 3Tol CBA3M NapnamMeHTCKMe afBoOKaTbl pPeKoMeHAyioT
COTPYAHUKaM OPraHOB COLMaNbHOMO CTPaxoBaHWA NPOsB-
NATb COOTBETCTBYIOLEE OTHOLLEHWE K UCMONHEHNIO CBOMX
cnyxe6HbIX 06513aHHOCTEN Y OTHOCUTLCA JOBPOCOBECTHO K
o6palleHVsaM rpaxaaH.

M3 obpalyeHnii rpaxgaH B LieHTp no npaeam Yenoseka
napfameHTCKMe afBOKaTbl YCTAaHOBWAN [BOAKOE TOJIKO-
BaHVe N NPUMeHeHMe 3aKoHoAaTeslbHbIX HOPM, perynu-
pyloLWUX MEeHCMOHHOe obecrneyeHre pasHbiX KaTeropui
rpaxkgaH. B pesynbTaTte TWaTeNbHOro aHanvsa npobnemsl
KOMMeTEHTHbIM opraHam 6binn HanpaseHbl HeobxoayMble
peKoMeHZaLmm 1 NpeanoXXeHus.

B Ljenmp no lpasam Yenoseka obpamunuce nonyyamenu
neHcut, nonadarowue nod deticmaue 3aKOHA O NEHCUOHHOM
obecneyeHUU BOEHHOCIYXAWUX U JIUY HAYAIbCMBYIOUe20
U pA008020 cOCMaAsa op2aHo8 8HympeHHux den N°1544 om
23.06.1993, no no8ody npedocmasieHus 1b20m no ucyucsie-
HUI cmaxa 0718 Ha3HA4YeHUsA NeHCUU, 8 HaCMHOCMU HEBKJTIO-
yeHue 8 cmax pabomel 8 MpoliHOM pamepe spemMeHuU pado-
Mbl 8 30HAX, NOOBEP2UWUXCA paOUOAKMUBHOMY 3a2PA3HEHUIO
ecnedcmeue asapuu Ha YepHobwinbckol ASC, kak mozo
mpebytom nonoxeHus cmameu 17 3akoHa o coyuasbHol 3a-
wume 2paxoaH, nocmpaddswiux ecineocmeue YepHobbitb-
ckol kamacmpogsl N2 909 om 30.01.92. Bgudy obecneyeHus
co6/1100eHuA Npasa Ha coyuanbHoe obecnedeHue U 3awumy,
napnameHmcukue adsoKamel HANPAsUJIU C80€ 3dK/TIoYeHUe
8 MuHucmepcgso BHympexHux [len.

MI/IHVICTepCTBO BHyTpeHHMX Hen He nogaepano MHeHne
napnamMmeHTCKNX aABOKaTOB, COCNaBLUNCb Ha HEKOTOpPbIe
JJ,eVICTByIOU.lVIe HOPMATUBHbIE aKTbl, yTBEPKAEHHbIE I'IpaBm-
TENbCTBOM. anIBeJJ,eHHbIe MUHNCTEPCTBOM aprymeHTbl He
y6€,lJ,VIJ'IVI napnamMeHTCKNX aiIBOKaToOB, KOTOPbIE, B CBOIO OYe-
penb, O6paLU,aIOT BHMMaHNE KOMNETEHTHbIX OPraHOB Ha He-
06X0AUMOCTb TLATENBHOIO n3yyeHuA AaHHOro Bonpoca.

B npopomxeHue Tembl, K NapfaMeHTCKMM afBoKaTam obpati-
NINCb YYaCTHWKW JIMKBUAALMM NOCNeacTBuin YepHoObinbCKom
KaTacTpodbl B CBA3M C HEMpK3HaHMEM YOCTOBEPEHNA y4acT-
HUKa NMKBMAALMW MOCNEeACTBUIN aBapuu, BbljaHHOro YKpau-
HOW, N HemoATBepXaeHnem cBoero ctatyca. CnegosaTenbHo,
3Ta KaTeropus rpaxaaH He MeeT BO3MOXHOCTY NOJb30BaThCA
npeayCcMOTPEHHbIMI 3aKOHOAATENIbCTBOM KOMMeHcaLuAMn 1
nbrotamn. MMHUCTEPCTBO COLMabHO 3aLUMTbI, CEMbY 1 PebeH-
Ka aprymeHTMpyeT OTKa3 B MpefoCTaBieHnN CTaTyca y4yacTH/Ka
NKBMAALMM OTCYTCTBMEM MPKMKa3a, KOMaHAWPOBOYHOO YAo-
CTOBepeHUA 1 APYruX AOKYMEHTOB, MOATBEPXAAIOLMX HanpaB-
NeHne B 30HY OTUYXKAEHUA, CCbinaacb Ha pelleHue locypap-
CTBEHHOWN KOMMCCUI MO MpOBepKe MOAANHHOCTY AOKYMEHTOB
YUYaCTHVKOB NIMKBUAALMM NOCNEACTBIIN aBapyy Ha YepHoObIb-
ckom ASC oT 23.04.1999. MapnameHTCKMe afBoKaTbl HaMepeHbl
NpoBecTV HeobxoAMMOe pac/efjoBaHue B LieNAX BOCCTaHOBe-
HUA B NpaBax 3aABUTENeN 1 BbIABNEHNA OCTaNbHbIX NPobnem
B chepe coumanbHoro obecrneyeHma 1 coumanbHON 3alynTbl ¢
KOTOPbIMM CTANKNBAETCA 3Ta KaTeropua rpaxaH.

N3 MHOroumcneHHbIx OﬁpaLLl,eHVIVI, nocTynneinx B LleHTp
no I'IpaBaM Yenoseka, napnamMmeHTCKne aaBoKaTbl KOHCTa-
TUPYIOT HECOBEPLUEHCTBO 3akKoHOAATeNbCTBa B obnactu
NEHCUOHHOro obecrneyeHna HEKOTOPbIX KaTEI'OpVIIZ Cco-
TPYAHNKOB OpraHoOB BHYTPEHHUX aen.

B Llenmp no lMpasam Yenoseka obpamusca epaxo0aHuH 3.
8 C8A3U C HEPABEHCMBOM no3uyuli NpuU J1b2OMHOM 3a4yeme
8bIC/ly2U lem 0718 HA3HAYeHUsA NeHcUU 3d nepuoo oesmerib-
HOCMU 8 U3071AMOpPAx 8pPeMEeHHO20 COOepXaHUs Op2dHO8
8HYmMpeHHUX 0es1 U 3 mom e nepuoo OesmeslbHOCMU 8
u30aAMopax y20/108Ho20 npecnedosaHus MuHucmepcmea
tOcmuyuu (Had3op, kKoHBOUPOBAHUe, SManuposaHue 3aoep-
JKAHHbIX, APeCMOBAHHBIX).

M3yyus Oelicmeytouwjee 3akoHOOamesibCMeO napaameHm-
cKue aosokamel No0Oepxanu dpeymeHmel 3dseumens u
obpamunuce 8 lpagumenbcmeo ¢ npedsioxeHueMm 0O ne-
pecMompe 3akoHoOamesibcmed, 88udy npedocmassieHus
COMpPYOHUKAM U30JIIMOPO8 8peMeHH020 COOepXaHUs op-
20HO8 8HYMpeHHUX Oes1 NPAsd NoJib308AMbCA J1b2OMAMU
npedycMompeHHbIMU 8 cmamse 29 3akoHd 0 neHUmeHyuap-
Hou cucmeme N2 1302 om 24.07.1997.

B noddepxky npednoxeHus napaameHmMcKux dosokamos,
Mu+ucmepcmeo BHympeHHux [en uHuyuuposasno npoue-
0ypy nepecmompa llocmaHosneHus lpasumenscmaa N° 78
om 21.09.1994, ssudy npedocmasseHus ibcom 3moli kKame-
20pUU COMPYOHUKOB OP2aHO8 BHYMpPeHHUX 0erl.

13 o6pawieHunin B LieHTp no Mpaeam YenoBeka KOHCTATHpY-
€TCA HeCOBEPLLEHCTBO AeNCTBYIOLEro 3aKOHOAATeNbCTBA, B
TOM YMCne NPOTUBOPEYME HOPM, COAEPXKALLNX Pa3finyHble
pelleHns no ogHOMY 1 TOMY e 06beKTY perynmpoBaHus.
Takum obpa3om, cornacHo NoNoXKeHUam ctatoun 124 Tpyno-
BOr0 KOAEKCa, YaCTUYHO OMylaumBaemblin OTNYCK No yxomdy
3a pebeHKOM MOXET ObITb TaKXKe UCMO/b30BaH 1 OTLIOM pe-
6eHKa, 6abkol, 1efoM UK APYrM POACTBEHHUKOM, HEMO-
CPEACTBEHHO OCYLIEeCTBAALWUM YXOf4 3a pebeHKoM. DToT
OTMYCK 3aCUNTbIBAETCA B TPYAOBOW CTaX, B TOM Ymcsie CTax
PaboTbl NO CNeLUManbHOCTY, U B CTPAXOBOW CTax. Bonpekn
3TUM MONOXEHUAM, NPX Ha3HAYEHUW NEeHCUK, TepPUTOPU-
anbHble KacCbl COLMANbHOrO CTPaxoBaHUA OTKa3blBalOTCA
BK/OUATb Nepurof oTrnycKa 3a pebeHKOM B TPYLOBON CTaxX,
ecnn OH Mcnonb3oBaH 6abyLIKoN unu aedylwKon pebeH-
Ka, CCbINAACb Ha NOJIOXKEHWA CTaTbM 5 3aKOHa O MeHCUAX
roCcyfapCTBEHHOro coumanbHoOro crpaxosaHua N2 156 ot
14.10.1998 r., cornacHoO KOTOpPbIM, AnA 3aCTPaxXOBaHHbIX L,
K CTPaxoBblM Nepuogam NprpaBHNBaAETCA Nepuro yxo4a 3a
pebeHKOM B BO3pacTe [0 Tpex JieT, oCyLlecTBAABLIerocs
OfIHVIM U3 POAUTENein UK B Cliyyae cMepTu 06ourx poaunTe-
newn — OneKkyHoM.

MapnameHTCUKe aABOKaTbl PEKOMEHAYIOT KOMMETEHTHbIM
opraHam nepecMoTpeTb feCTBYyloLLee 3aKOHOAATeNbCTBO,
BBMAY YHNOMLMPOBAHNA HOPM, COAEPXALLMX PasfnyHble
peLueHnA No OJHOMY 1 TOMY e 0ObEeKTY perynvpoBaHus.
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B npowepwem rogy NpOAOSIKUICA MOTOK Xanob OT meH-
CYOHEPOB, MPOAOMXKAIWMX TPYAOBYIO AEATEeNbHOCTD,
KOTOpble CYMTAIOT, YTO HEKOTOpble HOPMAaTUBHbIE aKTbl
perynupyolyvie nopaaokK nepepacyeTta neHCUin NPUBOAAT
K HapyLleHUI0 KOHCTUTYLIMOHHOIO NpaBa Ha counanbHoe
obecneueHvie 1 3aWuTy.

MeHcroHepbl, Npopomkaa paboTaTb U OCYLLECTBIATb KOH-
CTUTYLIMOHHYIO 06A3aHHOCTb y4yacCTBOBaTb B OOLLECTBEH-
HbIX pacxofax NocpeAcTBOM ynaaTbl HaNoroB 1 c6opoB, B
CBOI ouepefib He MOoJb3YyOTCA PaBHOLEHHbIM ObpaLleHu-
€M CO CTOpPOHbI rocyaapcTBa. [NocneaHee Bo3aepKmBaeTcA
OT MepepacyeTa NeHCUN 1 BKIOYeHVA neprofa paboTbl,
cnepylolero nocne HasHauyeHuA MeHCKuW, B 3acTpaxoBaH-
HbI CTaX Kak TOro npegycmaTpuBaeT cTaTba 8 3aKoHa O
NeHCUAX roCyAapCTBEHHOrO COLMaIbHOroO CTpaxoBaHUA NO
156 o1 14.10.1998 r.

JTa npobnema oCTaeTcA HepaspelleHHOW HeCKONbKo NeT
noapAg 1 3acnyXXMBaeT NPUCTaNbHOTO BHUMaHWA Komne-
TEHTHbIX OPraHOB, MOVCKa ONTUMAabHbIX peLeHui. Mapna-
MEeHTCKMe afiIBOKaTbl HEOAHOKPATHO Mpeanarann Bo3MOoX-
Hble MyTU pa3peLleHnA Bonpoca - nepecMoTp 3akoHa N
156 nnn ocBo6oXAeHWe paboTaloLnx NEHCMOHEPOB OT Y-
naTbl HA/IOrOB B HALMOHaNbHbIV My6AUYHBIA BIOKET, TeM
He MeHee OHM OCTaNnnCb 6e3 JOMKHOrO BHUMAHWS.

OCHOBHbIMN LIEHHOCTAMU [eMOKpaTUyeckoro oblectsa
ABNAOTCA CMPABEANNBOCTb U PABEHCTBO BCEX FPakaaH.
MHBanugbl 0603HauyeHbl Kak 0co60 yA3BMMas rpynna, Tpe-
6ylollan co3haHvs yCoBUiA AnA NMOMHOLEHHOTo 1 3bdek-
TUBHOTO YYacTWA B XX13HW 0bLIeCTBa.

XoTa cpegHuin pasmep coumanbHbIX MOCOOUIA MOCTOAHHO
pacTeT, OH MO MPEXHEMY He MOKPbIBaeT MWHMMalbHble
Heobxoaumble pacxofbl AnA obecrneyeHus LOCTONHOro
YPOBHA M13HW. 10 AaHHbIM MuHUCTEpCTBa coumanbHOM
3aWKTbl, CEMbU N pebeHKa, CPeAHUA pa3mep MEHCMU No
nHBanngHocTn B 2008 rogy coctaBun 545,56 nees (B 2007
rogy — 470,57 nee). iImeHHO 3Ta KaTeropumsa N1y, Yalle Bce-
ro nogBepraeTcs PUCKy OUyTUTbCA Ha nopore 6egHOCTL.

CornacHo KOHCTATYUUWU WHBanuAbl MOfb3yloTcAa 0Co6oM
COUManbHON 3aWwmMTol rocyaapcTea. Hecmotps Ha 370 cy-
LiecTsyeT psAA Npobnem, C KOTOPbIMU OHW CTaKMBAKOTCA U
KOTOpble X/AYT CBOErO paspeLleHus:

+  YpOBeHb couManbHbIX NOCcobuiA, cNocobHbI obecne-
YNTb AOCTONHDBIN YPOBEHb XKN3HW;

* 3aKOHOA[aTeNbCTBO, HECOOTBETCTBYKOLlEE MeXAyHapon-
HbIM CTaHAapTam B cd)epe obecneueHua npaB MHBaNn-
A0B;

. noaxopn K yCTaHOBIEHUIO UHBAaNNAHOCTY;

«  HUW3KUIA YpOBeHb TPYAOBOW 3aHATOCTM U HeJoCTaTou-
HasA MOTMBaLMA 41 HaliMa MHBaNMAOB Ha paboTy;

+  OrPaHMYEHHbIN JOCTYN K coLuManbHOM MHOPACTPYKTYpE;
«  OrpaHWYEeHHbIN BOCTYN K MHGOPMaLMK;
«  6e3pasnnune obLecTBa K npobremam MHBaNUAOB.

CTaTnCTVKa NOCNefHUX NIeT CBMAETENbCTBYET O TeHAEHLUN
NOCTOSIHHOTO POCTa KONMYecTBa WUHBANNLOB U NoKasaTte-
nen UHBaNUAHOCTN.

Mo paHHbIM MUHUCTEPCTBa COUMANbHOM 3aLUTbl, CEMbU 1
pebeHka, B 2008 rogy 6611 Npu3HaHbl MHBanvaamu 14021
yenosek, Ha 1,7% 6onblue, yem B 2007 rogy (13779 veno-
Bek). [oka3aTenb nepBMYHON MHBanuaHocT Ha 100000
HaceneHus 3a 2008 rog coctaBun 392, no cpaBHeHuio ¢ 384
3a 2007 rop. Boi3biBaeT TpeBory ToT ¢pakT, uto 88,1 % 13 06-
WeW YNCNEHHOCTN NPU3HAHbIX MHBANVAAMUN HaxomdATCA B
TPYAOCMNOCOOGHOM BO3pacTe, 62% MPOXMBAIOT B CENbCKOM
MeCTHOCTU. YPOBEHb NEePBUYHON MHBANNAHOCTA ABNAETCA
nokasatenem AeATeNIbHOCTU FOCYAapCTBEHHbIX yupexae-
HUI 34pPaBOOXPaHEHA 1 CBUAETENbCTBYET O KayecTBe Me-
OVLMHCKOW NOMOLLY NPeAoCTaBAAEMON HaCceNeHMI0.

Cdepa BpauyebHOM 3SKCMEPTM3bl KU3HECMOCOBHOCTM Mo-
NpeXXHeMy OCTaeTcs MpeaMeTOM MHOTOYMCIEeHHbIX 06-
paleHnin K napnameHTCKMM aaBoKaTam. Manobbl ceuge-
TENbCTBYIOT O COXPAHEHWUWN TEHAEHLMN CHUXKEHUSA paHee
YCTAaHOBNEHHON CTeneHn WHBanMZHOCTU. PaccmoTpeHmne
3TON KaTeropuu »anob no3BoAnI0 KOHCTaTUPOBaTb HW3-
KUl ypoBeHb MHGOPMUPOBAHHOCTY FPaxaaH o npoueaype
06>KanoBaHWs pelleHnii TeppPUTOPManbHbIX MNePBUYHDBIX
KOHCMNNYMOB BpayebHON 3KcnepTusbl. MapnameHTCKue
aiBOKaTbl CYMTAIOT, YTO MONHOE, [LOCTOBEPHOE U CBOEBpe-
MeHHoe HPOPMUPOBAHME HaceNeHVs O NopALKe YCTaHOB-
NeHUA UHBaNUAHOCTYW, NopagKe NpoBefeHVs BpayebHOM
3KCNepTM3bl KNU3HECMOCOOHOCTH, CPOKax WMHBANMAHOCTY,
nopsagKe paspelleHunn pasHornacuin npuseget K 6onee 3¢-
beKTBHOM peanvsaLymn Nnpas UHBaNNAOB.

Takke HeobxoAMMO MNepecMoTpPeTb MOHATUE «MHBaNUA-
HOCTb» 1 COOTBETCTBYOLLME NPaBOBbIe HOPMbI, BBECTU efint-
HOe NOHATVE UHBANUAHOCTU, NePeCcMOTPETb METOAOJON IO
yCTaHOBJIEHWA CTerneHV NHBAaNNgHOCTY.

B HekoTopbix 06palleHnAX K NMapraMeHTCKUM afBoKaTam
3aABUTENU NPOCAT NOAAEPKKY B Pa3peLLeHn onpeaeneH-
HbIX BOMPOCOB, OAHOBPEMEHHO Mpeasiaras KOHKpeTHble
nyTV KX pa3peLueHus.

Takum o6pa3om, B pe3ynbraTe obpalleHnsa rpynnbl rpax-
[aH B CBA3M C HEOBXOAMMOCTbIO 06NErUeHnA nepenBmxe-
HUA nHBanNMAoB B PecnybnnkaHCKUiA SKCneprMeHTanbHO-
|peabrnnTaLNOHHbIN LLeHTP NPOTE3MPOBAHNA U OPTONEANN
(CREPOR), napnameHTcKune afBoKaTbl Moaaepanu npen-
noxeHve 06 opraHM3auuM perynapHoro aBTO6YCcHOro
MapLupyTa, obecrneunBaloLLero Nnpamoe coobLueHne mexay
aBTOBOK3anamm n CREPOR-om. XoTa gaHHaA MHMLMATMBA
6bl1a nogaepkaHa agMUHUCTpaumelnt PecnybnmkaHckoro
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3KCI'IepVIMeHTaJ'IbHO-pea6VIJ'IVITaL|,VIOHHOFO LeHTpa npoTte-
31MpPOBaHMA KU opToneann, opraHbl MeCTHOIro I'Iy6!'IVI‘-IHOFO
ynpaBneHuAa He cYUTatoT BO3MOXHOW ee peannsauyunio.

B ppyrmx cnyvyasx Heo6xoOvMMO BMeLLaTeNbCTBO MNapia-
MEHTCKMX afBOKAaTOB AJ1A BOCCTAHOBNIEHUS HAPYLUEHHbIX
npaBs rpaaaH. Takum 06pa3om, paspelLeHre Bonpoca o6
opTonefMYeCcKoM NPOTE3NPOBAHUN 3a Npeenamum pecny6-
JIMKU rpaxkaaHuHa K., nHeBanuga | creneHu, Kotopomy 6binn
aMnyTUpoBaHbl 06e HOru, MNPOLOSIKANOCb [JOCTaTOYHO
ponro (2006 rog - koHew, 2008 roga). B xone paccmoTpeHus
3Toro obpalleHus napnameHTCKue agBoKaThl, BbICTynas B
KauecTBe MOCPENHUKOB, MPEAJSIOKMIN CTOPOHAM 3aKiio-
YNTb COrnalleHne o NpMMUpeHnn. Tak Kak ogHa 13 CTOPOH
He ucnosiH1Na 06A3aTenbCTBO NepPeyncInTbL HeobxoaMyIo
ANA NPOTe3MpOoBaHUA CyMMy, NapflaMeHTCKMe aABOKaTbl
06paTUNNCL C NCKOBbLIM 3asBJIeHNEM B CyA B 3aLUUTY NHTe-
pecos 3aasutens. CyaebHaa MHCTaHLMA BbIHECNA peLleHne
B MOJIb3y 3aABUTENA.

B 5TOM KOHTEKCTE CTOWT OTMETUTb, YTO B APYIUX ClyYasx Ans
YCTPaHeHMA BbISBIEHHBIX HAPYLIEHWI AOCTAaTOYHbI NLLb 06-
paLLeHns UN pekoMeHAALUM NapamMeHTCKUX afiBOKaToB.

CouwnanbHas 3almTa LY C MHBANMAHOCTLIO NpeanosaraeT
CO3[jaHve rocyfapcTBOM YCNOBWIA ANs X MHAUBKAYANbHO-
ro pasBuTVA, peanusaunn CBOMX BO3MOXKHOCTEN, MpaB u
cB0O6O[ HapaBHe C OCTasIbHbIMW YfleHaMu ob6LLecTBa.

XoTAa 3akoH O couuanbHOM 3awmTte nHBanugos N2 821 ot
24.12.1991 v npepycmMaTpuBaeT COGNIOAEHME LIMPOKOro
crnekTpa coumnanbHbIX NpaB N1l C UHBAIMAHOCTBIO, HEKO-
TOpble ero NONIOXKeHNA ocTalTcA GopmManbHbIMA B OTCYTC-
TBMEe 3DEKTUBHBIX MEXaHM3MOB peanu3aumm U HeJocTa-
TOYHOro pMHAHCMPOBAHNA.

Ilapnamenmckue aoeoxkamvl HamepeHvl
co30amv npu Llenmpe no npasam Yenoge-
Ka KOHCYTbmamueHvlil coéem, 6 cocmae
K020pozo 6y0ym éxodumv npedcmasue-
U 2PANOaHcKo20 00wecmea, 3auHmepe-
cosannvie npobremoii cobnrodeHuss npae
uHeanuoos.

3aKOHOM NpefyCMOTPEHO CO3[aHne YCNIOBUIA VMHBaNaam
AnA cBOGOAHOrO AOCTYMA K KWMbIM, OOLIECTBEHHBIM U
NPOVI3BOACTBEHHbBIM 3JaHUAM U COOPYXeHusAM, ana  bec-
NPenATCTBEHHOrO MOJIb30BaHUS OOLECTBEHHbIM TPaHC-
NMOPTOM W TPAHCMOPTHBIMM KOMMYHWKaLMAMY, CPeacTBa-
MU CBA3U U MHPOpMauuy, Ans cBOOOAHOW OpveHTaLun
1 nepeaBuXeHus.

B 3TOM KOHTEKCTe, yunTbiBaa NoxenaHna u npeanoxeHns
YUYaCTHNKOB KPYrnoro cTofa opraHn3oBaHHoro LieHtpom no
MNpaBam Yenoseka B cotTpygHuyectse ¢ Cotozom OpraHusa-

unin Musanmpos Pecnybnnkn MonpoBa, napnameHTcKue ag-
BOKaTbl pEKOMeHA0BaNM adMUHUCTPaUun AnennaunoHHoOn
nanatbl MyH. KNLLNH3Y 1 DKOHOMWYECKON anennALMOHHON
nanatbl NPUHATb CPOYHbIE Mepbl MO aganTauMm 3aaHun K
Hy>XAam nHeanuaoB. Pykosoactso AnennAumMoHHOM nana-
Tbl MyH. KnwnHay obpatunocb B MuHuctepctso HOctiyun
1 B Boicwuminn CoseT MarncTpaTypbl C 3anpocom O Bbigene-
HUW HeoOXOANMbIX GUHAHCOBBIX CPEACTB AN pa3peLleHns
JaHHOro Bonpoca.

B koHTekcTe nognucaHua Pecnybnukon Monposa Koh-
BeHumn OOH o npaBax MHBaNMAOB, MOHUTOPUHT CTEMEHU
obecneyeHnss cBOHOAHON OpUEHTALUN 1N NepenBUKeHNs
NN C UHBANMAHOCTbIO OCTAaHETCA Ha NOBECTKe AHA napna-
MEHTCKMX afBoKaToB B 2009 roay.

[lo HacToALlero BpeMeHn OCTaeTcA Hepa3peLleHHOoN Npo-
6eMa OrpaHUYEeHHOro [JOCTyrna WHBANMAOB Ha PbIHKU
TpyAa. XoTA HbIHELWHSAA coLmanbHasa NouTuKa npegycmat-
puBaeT Mepbl MO TPYAOYCTPOUCTBY MWL, C OrPaHUYeHHbI-
MU BO3MOXHOCTSIMU, HE[OCTAaTOYHO MeXaHV3MOB 1 Gopm
obecrieyeHns ycnyr npodeccroHanbHON OpueHTauuu u
peabunutayun.

K napnamenmckum adsokamam obpamusica uHeanuo | zpyn-
nel K., 8 C843U C HEBO3MOXHOCMBIO YCMPOUMbCA HA pabomy.
B xo0e paccmompeHusa obpawieHus 661710 YCMAHOBJ/EHo,
4Ymo C02J1IaCHO HEKOMOpPbIM 3AdKOHOOAMesbHbIM HOPMAM
UHBANUOLI | 2pynnsl JlUWEHbI B03MOXHOCMU NO/16308dMb-
€A ycyeamu opeaHo8 mpydoycmpolicmsad. AeeHmcmea no
mpydoycmpolicmay  0mKa3wlealomca peaucmpuposame
UHBANUO08 | 2pynnebl, CCbINAACL HA NOOXEHUA cmamsu 2 n.
b) 3akoHa o 3aHAMocCcMu HaceseHus u coyuanbHou 3auume
J1UY, Haxo0auWuxcs 8 noucke pabomsi N° 102 om 13.03.2003.

CoznacHo 3axony o couuanvHoil 3aujume
UHEaNU0086, OP2aAHbL MECTIHO20 CAMOYNPAE-
JIeHUsT ymeepyucoaiom nepeuHu O0O0NHCHO-
cmeii u npodeccuii, nooneNAWUX NPpeumy-
uleCeeHHOMy 3amMeuleHulo UH8AnUOamu,
ycmanaenuearom Hopmamueévl no 6poHu-
posanuio Ha npeonpusmusx, 6 yupeicoe-
HUAX U OP2AHU3AUUAX PaboUux mecm 0N
HUX 6 pasmepe He meHee 5% om o06weli vuc-
neHHocmu pabomnuxos. Pabomodamenu,
He ob6ecneuusuiue 6poHuposanue pabouux
Mect 071 UHBANTUO06 UL YKIOHAIOULUeCs
om ux mpyooycmpoticmea, npou3eoosm
dunancosvt omuucnenus 6 Pono Gespa-
6omnuvix 6 pazmepe cpedHez00060ii 3a-
pabomnoii nnamvt pabomnuxa 0aHH020
npeonpusmus 3a Kaxcooe Heco30axHHoe Pa-
6ouee mecmo.
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MNocne BMelwaTenbCcTBa NapAaMEHTCKNX aBOKATOB, KOMNe-
TEHTHblE OpraHbl MPUAOKUAN YCUANA ANA paspeLleHns Bo-
npoca KOHKPEeTHOro 3asaBuTens. Tem He MeHee, npobnema
No-npeXxHemy OCTaeTCA akTyanbHOW AnA nHBanuaos | v i
rpynnbl.

MapnameHTCK/Ee aiBOKaTbl PEKOMEHIYIOT MepecMoTpeTb
HOPMbl 3aKOHa O 3aHATOCTY HaCeNIeHUs U COLNANbHOM 3a-
WKTe NNL, HaXOAALMNXCA B NMOWCKe paboTbl 1 ApYrux Hop-
MaTUBHbIX aKTOB B cdepe 3aHATOCTU HaceneHws, BBUAY
ob6ecneyeHns Mep CoLManbHON NOAAEPKKN MHBANNAOB.

MprHAB MeXxayHapoAHble MPVHUMMbI NPOABMXKEHUSA U 3a-
WNTbI NPaB SML C OrpaHUYEHHbIMM BO3MOXHOCTAMY, Pe-
cny6bnvka MongoBa npuHana Ha ceba 06A3aTeNbCTBO CO3-
[laTb HeobXoAVMble YCNIOBMSA ANA UX 0becneyeHus.

B 3TOM KOHTeKCTe HEOOXOAMMO NEPECMOTPETL METOLOSIO-
rMI0 YCTAaHOBNEHMWA MHBANIMAHOCTY, KOTOPas AOMKHa CTPO-
UTbCA HA OMpeaeNneHnn CTeneHn TPYAoCnoCco6HOCTM, pas-
paboTke MHAMBMAYANbHBIX NPOrpamMm NpPodeccruoHaNbHON
peabunuTaummn 1 BKNIOYEHUS UHBANIMAOB B CBOOOAHDIN Pbi-
HOK Tpyaa. Takum o6pa3om, nMuam ¢ nHBanmaHocTbio | v i
rpynnbl 6yaeT OTKPbIT AOCTYN Ha PbIHOK TPYAa; NonyYas 3a-
paboTHyto nnaty, oHn GyayT onnaymBaTb B3HOCHI COLManb-
HOFO CTPaxoBaHWA W, NO AOCTVXKEHNIO NMEHCMOHHOIO BO3-
pacTa, 6yayT nonydyaTb NEHCKIO COLMANBbHOTO CTPaXOBaHUS.

Mo MHeHWI0 NapaMeHTCKKX afIBOKATOB, AJiA obecneyeHus
3¢ deKTMBHOCTY NONOXKeHWI cTaTby 31 3aKOHa O coumanb-
Hol 3awuTe nHBannaos N2 821 o1 24.12.1991 Heobxoanmo
YCOBEpLUEHCTBOBaTb CYLIECTBYIOWNA MEXaHW3M B 4acTu
HOPMaTMBOB MO OPOHUPOBAHMIO Ha NPeAnpPUATHAX, B
YUpEXAEHNAX U OpraHM3aumax paboumx mect ana uHBanu-
[l0B, B pa3Mepe He MeHee 5 NPoLEeHTOB OT 06LLel YncneH-
HOCTV pPaboTHUKOB. Takke HeOBXOAMMO PacCMOTPETb BO-
NPOC O CO3AaHNN CneLnann3MpPoBaHHbIX YUpexaeHni and
npodeccroHanbHoON NOAroTOBKM AeTel HBANMAOB.

BaXHO KOHCTPYKTUBHOE BOBJIEYEHME MPaxAaHCKOro obLue-
CTBa B pa3paboTKy NPOEeKTOB HOPMATUBHbIX aKTOB B COL{M-

anbHOW chepe, CTpeboBaHNE TOUKM 3peHMA accoLmaL it
nHBanuaos Mongosbl.

HeobxoAMmo OTMETWTb, UTO CyLIeCTBYIOLWAA HblHE cuCTe-
Ma CrnocobCTBYeT YCMNIEHWNIO 3aBMCMMOCTU MHBANVAOB OT
coLManbHbIX MOCOOMI 1 He MOTVBUPYET Ha VX aKTVBHYIO
peabunutauuio. [loaTomy nmua ¢ orpaHNYEeHHbIMU BO3MOX-
HOCTAMM YacTO OKa3blBAKOTCA WCKIIOUYEHHBIMA 13 XKW3HU
obwectea. CoynanbHaa MHTErpaumsa UHBaNVMAOB 3aBUCUT,
npexpae BCero, OT COPYAHNYECTBA OPraHOB 1 YUpeXAeHWN,
OTBETCTBEHHDBIX 32 UX COLMabHYI, NMPaBOBYIO 3aLUTY ©
cneumanbHoe obyyeHue.

B KOHTeKCTe cTpemnieHna rocyfapcTBa K eBpOnenickomn NH-
Terpauuu, coymnanbHaa NoMTUKA JOMKHA CTaTb Heobxoam-
MOV 4acTbio MOSIMTUKM MPOLIBETAHUA BCEX YSIeHOB 00lLe-
cTBa. Pecny6nvka Mongosa nognucana u patueuumnposana
pAaA MeXAyHapoAHbIX akToB, B TOM yucne lepecmoTper-
Hylo EBponelickylo coumanbHyto xapTuio (YacTU4HO patu-
duumpoBaHHyto). Ha AaHHbIN MOMEHT paccmaTpuBaeTca
BO3MOXHOCTb NPNCOENHEHUA K OCTaNlbHbIM MOPNOXKEHU-
AM XapTun.

MpucoennHeHne Pecnybnnkn Mongosa k KoHseHunm OOH
0 npaBax MHBaNMAoB oT 13 fekabpa 2006 r. aBnseTcA nep-
BbIM CYLLECTBEHHbIM LWaroM K obecneueHuto s¢pdeKTnBHOM
peanv3aumm Npas 1L C OrpaHNYEHHbIMU BO3MOXHOCTAMMU.

KoHBeHUMA 0 npaBax WHBaNUAOB ABAAETCA NEepPBbIM WH-
CTPYMEHTOM OCYLLEeCTBAeHMA NPaB MHBANMAOB Ha He3aBu-
CUMbII 06Pa3 >KM3HU U BCECTOPOHHEE yYacTuhe Bo Bcex cdhe-
pax u3Hun. OHa NpeanuCcbiBaeT rocyfapcTBamM-yyacTHIKam
NPUHUMaTb Hagnexallve Mepbl Ana obecneyeHns focTyna
K G13nyecKoMy OKpY>KeHUIo, K TpaHCNopTy, K nHdopmauum
N CBA3M, BKMIOYasA UHGOPMALMOHHO-KOMMYHUKaLWOHHbIE
TEXHONIOMMU 1 CUCTEMDI, U K JPYrMM 06beKTaMm, AOCTYMHbIM
AN HaceneHus.

MoanncnaHne storo gokymeHTa, 30 mapta 2007 roga, Tpe-
6yeT NpPoBeCTN NepecMoTpP HaLMOHaNIbHOIO 3aKOHOAATe N b-
CTBa W MOAUTMKM Ha NpeameT obecrneyeHna cobnopeHns
KoHBeHU M.
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1.3. YacTHas co6CcTBEeHHOCTb

B 2008 rony B LleHTpe no MNpaBam Yenoseka 6b1510 3aperuc-
TPpUpoBaHO 79 xanob n 444 ycTHbIX obpalleHna o Hecob-
JIIOAEHUN NpaBa YacTHOWM COOCTBEHHOCTU, rapaHTNPOBaH-
HOrO B CTaTbe 46 KOHCTUTYLMW.

O6uee KONMYeCTBO ob6paleHnii

1459%

85,41%

ocTanbHvie obpalleHns

MPaBo YacTHOM COBCTBEHOCTM U ee OXpaHa

EBponelickaa KoHBeHUMA O 3aliuTe nNpaB YesioBeka 1 oOc-
HOBHbIX CBOOOJ rapaHTMpyeT MpPaBO YacTHOW CO6CTBEH-
HOCTW, TaK KaKk NpaBo MHAMBMAYYMa pacronaratb CBOUM
MMYLLEECTBOM ABIAETCA OCHOBHbIM 311IeMEeHTOM npaBa cobc-
TBeHHOCTN. CornacHo ctaHgaptam Esponeinckoro Cypa
Mo npaBaM YenoBeKa, NMLIEHNe UMYLLeCTBa BO3MOXHO B
cJlyyae yCTaHOBJIEHHOWN 3aKOHOM 06LlecTBEHHOW HeobXo-
AUMOCTM, NPY YCNIOBMMN COOMIOAEHNA 3aKOHOMONOMXKEHNIA 1
o6LLenpr3HaHHbIX MPUHLUMMNOB MEXAYHapOAHOro npasa.
CornacHo ctatucTke obpalleHuin K napraMeHTCKUM af-
BOKaTaM, npeameT oOpalleHVIn TOPOACKUX U CENbCKUX
XuTenemn CywecTBEHHO OTnYaeTca. B To Bpema Kak xuTe-
JIN TOPOJOB Yallle Bcero obpallanmch ¢ xanobamu o Hesa-
KOHHOM CTOpUTENbCTBE, MPOoLieAype BblAaun paspeLueHunin
Ha CTPOUTENbCTBO, BO3BPaTe AEHEXHbIX BKNAJOB BKMaj-
UMKOB KOMMepyeckoro 6aHka ,Guineea”- S.A n KoHuepHa
JIntercapital’, )xuTenn cenbckoin MecTHOCTU obpallanuch K
napfiaMeHTCKUM afiBoKaTaM MO NOBOAY B3aUMOOTHOLLEHUIA
C X03fi€BaMM CeJIbCKOXO3ANCTBEHHbIX YroAni 1 apeHAaTo-
pamu, NpefocTaBieHns NOMOLWM BCeACTBUE CTUXUNHBIX
6encTBMIA. Bo3BpaT MMyLLECTBa NIV BbiMiaTa KOMNEeHcaLUui
XKepTBam MOMUTMYECKUX Penpeccuil, NOPAAOK BbiMAaTbl
WNHAOEKCMPOBaHHbIX CYMM MO AEHEXHbIM BKaJaM rpaxaaH
B CbeperatenbHOM 6aHKe UHTEPECYT BCEX TPaXAaH, Hesa-
BMCUMO OT X MecTa MPOXMBaHNA.

3a napywenue npasa uacmmoii co6cmeeH-
nocmu Eeponeiickuii Cyo no npasam uesno-
eexa eviHec npomué Pecny6nuxu Monooea
62 pewenus. B mom uucne 9 pewenuii 6
2008 z00y.

B LeHTp no MNpaBam YenoBeka no-npexxHeMy NpOAoKaoT
obpaluatbca nMua, noaBepriumecs NOAIUTUYECKUM penpec-
CMAM, MO NOBOAY HEBO3BPALLEHNA UM UMYLLECTBa WX He-
BbIMNaTbl MONAraloWMXCA KoMneHcauun. Hecmotpa Ha To,
4YTO BOMPOC AEMNOPTUPOBAHHBIX NML, HAXOAWUTCA B LEHTpe
BHVMMaHMA 3aKOHOAaTene MHorve rogbl, MexaHm3smM BO3-
BpaTa UMyLlecTBa WAX BbIMAaThl KOMMNEHCaUun ocraeTca
HecoBepLUeHHbIM 1 CO3JaeT JOMOoHUTENbHble Npobnembl
ONA rpa)kAaH, NoABEPrwnNXCA NOANTUYECKNM penpeccuam
VNN UX HacnegHUKoB. B TeyeHne 2007-2008 ropos napna-
MEHTCKMe afBOKaTbl M3y4yanu 3aKOHOMPUMEHUTENbHYIO
NpakTuKy 1 3GPeKTMBHOCTL MexaHM3Ma Bo3BpaTa UmMylle-
CTBa WK ero CTOMMOCTH, cornacHo NonoxeHno o Bo3me-
LWEeHMUM CTOMMOCTM UMYLLEeCTBa NyTeM BbinnaaTbl KOMMeHca-
LU nuuam, NoaBeprwrMca NoanTUYECKUM penpeccuam,
a TakXke O BblnsiaTte KOMMeHcaumn B Cnyvae cMepTu Bciea-
CTBMe MONUTUYECKNX penpeccui, yTeepxaeHHomy [locTa-
HoBneHunem lNpasuTenbctBa N2 627 ot 5 mnioHa 2007 roga.
Pe3ynbTaTbl JaHHOrO UccnefoBaHUA ObiNM NpeacTaBieHbl
MapnameHTy 1 MNpasutenbctay Pecny6nukn Mongosa ansa
NPUHATAA COOTBETCTBYIOLMX MEP, B PaMKax YCTaHOBJEH-
HbIX MOAIHOMOUW.

OpHOBPEMEHHO YCTaHOBIEHO, YTO B HEKOTOPbIX PAaNOHHbIX
apxvBax He coxpaHwnacb uHbopmauma o KoHdUcKaumm
MMyLLLeCTBa AENOPTMPOBaHHbIX rpaxgaH. CnegoBaTenbHO
NOABMINCH JOMONHUTENbHbIE MPENATCTBUA B PacCMOTpe-
HWW 3aABNEeHWI CneunanbHbIMWM KOMUCCUAMU, CO3AaHHBIMU
MeCTHbIMW opraHamu ny6nanyHon BnacTu. C yyeTom Bbille-
U3/10’KEHHOrO MapsilaMeHTCKMe afBOKaTbl CYMTAIOT, YTO ANA
OLEHK/ BO3MOXHbIX MyTeW paspelleHus CyllecTsylowen
npo6nembl He06X0AMMO BMeLLaTENbCTBO [paBUTENbCTBA.

B 6onblnHCTBE Ccny4yaeB He CyLecTByeT JOKYMEHTOB, NoA-
TBEPXKAALWNX HEBO3BPAT MMy LLECTBa NN HEBO3MeELLeHNe
ero CToUmMocTu. B cA3mn ¢ 3TUM 6biI BHECEHbI U3MEHEHUS
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B [onoxeHve 0 BO3MELLEHUN CTOUMOCTM UMYyLLECTBa My-
TeM BbINnaTbl KOMNEHcaUMin nmuam, NoABePriMMca Nonu-
TUYECKNM penpeccuaMm, a Takxe O BbinsaTe KoMneHcaumm
B C/lyyae CMepTU BCeACTBME MONUTUYECKMX penpeccuit.
Taknm obpazom, cbop HeobXxoaMMON nHOPMaLUN BXOAUT
B KOMMeTeHLMIO cneunanbHbix Komuccni. Ecnm 6bl He nos-
BUJINCb OYepeHble NPenATCTBUA, MOXKHO 6bino 6bl pacLe-
HUTb BHECEHME 3TUX U3MEHEHUI Kak MomMbiTKy obneruntb
MonoxeHue nogen u No3BONNTb MM BNUCATbCA B YCTaHOB-
JIEHHDbI 3aKOHOM CPOK NoJaun 3asBNeHNA O BO3BPaTe KOH-
$UCKOBAHHOrO MMYyLLIECTBA TN BO3MELLIEHMM €ro CTOMMOC-
TW MyTeM BbIMAaTbl KOMNeHcaumii. PaHee, opraHbl MECTHOTO
ny6INYHOrO yrpaBieHns He MOV BblAaBaTb JOKYMEHTbI,
noATBepXKAalolMe HeBO3BPaT MMYLLECTBA WM HEBO3-
MelleHMe ero CToMMocTV (B OTCYTCTBUE [OKYMEHTaLuu,
MOATBEPXKAAIOLEN YYeT [ABVKEHVA [EHEXHbIX CPeAcTs,
OpraHbl MECTHOTO MYGNNYHOTO YNPaBIEHUA HE PUCKOBANM
BblAaBaTb Takue CrnpaBku). Mocne BHECEHUS U3MEHEHWI
B NocTtaHoBneHwne lMNpasutenbctea N2 627 ot 05.06.2007,
opraHbl MecTHOro ny6sMYHOro ynpasneHWa Mo 3anpocy
cneuranbHbIX KOMUCCUIA Havyanu MpefocTaBnATb MHPOpP-
Maumio 0 NnLax, KOTOpbIM 6blfI0 BO3BPALLEHO MMYLLECTBO
WIN BO3MeELLeHa ero CTOMMOCTb, B KauecTBe JjoKasaTesbC-
TBa NPEAOCTaBNAA He JOKYMEHTbI, NOATBEPXKAatoLe GpakT
BbINIaTbl KOMMEHCAUWI, a NMLb CBOW MOCTAaHOBNEHUA 06
YTBEPXKAEHUN CMUCKOB 6eHeDULMAHTOB NPaBa Ha BbiMaTy
KOMMeHcaunm.

CneymanbHble KOMUCCUN NPUHManNnM 3TN NOCTaHOBJIEHUA
B KayecCTBe AOKa3aTesIbCTB U, COOTBETCTBEHHO, OTKIOHANN
3aABNeHNA O BO3BpalleHnn KOHd)I/ICKOBaHHOI’O nvyuecTea
W BO3MELLEHUWN ero cTommocTu. Mo MHeHuto napnameHT-
CKMX afiBOKAaTOB, TaKoe MOMNOXeHue Beller, BO MHOIOM,
CNOXWNOCH 13-3a 6€30TBETCTBEHHOIO OTHOLIEHWUS YSIEHOB
cneumanbHbIX KOMUCCUN K AaHHOMY BOMPOCY U, BO3SMOXHO,
HeMXenaHMo 0CO3HaHWA BCe TAXKECTU MONOXKEHNSA, OTBETC-
TBEHHOCTN rocyfapcCTBa 3a CoBeplieHHOe Korga-To 6e33a-
KOHWMe.

Be3ycnoBHO, pelueHMe cneunanbHOM KOMUCCMU MOXET
6bITb 06XanoBaHo B cyaebHOM nopsgake. B atom cnyuae
ucrey (penpeccrpoBaHHbIN) JOMKEH MNPeacTaBUTb Cyay
[loKa3aTeNlbCcTBa 060CHOBAHHOCTU CBOUX TpeboBaHMit. Kak
npasuno, cyaebHble MHCTaHUMM OTKIOHAIT TaKue WCKU
B CBA3M C TEM, YMO «Ucmey He npedcmasus 00Kazamesb-
cmed, hoomeepxoarowjue HesoMeljeHUe CmoumMocmu
KOH(UCKOBAHHO20 UMYWecmaa», UTHOPUPYs MONOXKEeHUs
ctatbm 118 paxkgaHCKOro npoleccyanbHOro Kogekca, co-
rMAcHO KOTOPbIM «Kax0as CMopoHA 00/IXHA 00KA3dme me
obcmoamenbCcmea, Ha Komopwle OHA CCblidemca KAk Ha
OCHoBsaHUe c8oux mpebosaHuli u 8o3paxeHud...», a cyneo-
Han MHCTaHUWA «8npase Npeodsioxumes CMOPOHAM U Opy2um
yyacmHukam npouecca 8 cjiyuyde HeobxoOumocmu npeo-
cmasumes 0onosIHUMesIbHble 00Kazamesibcmad u 0oKasame
¢akmel, cocmasngoujue npeovem O00KA3bI8BAHUS, Ymobbl
y6edumsca 8 ux docmosepHocmu». CnepoBaTenbHO, ANA
NPVHATAA 3aKOHHOTO 1 060CHOBAHHOMO peLleHus, 3aKOH

npefjocTaBnseT Cyabe BO3MOXHOCTb OLEHVBATb AOKa3a-
TeNbCTBa MO CBOEMY BHYTPEHHEMY YOeXAeHMI0, OCHOBAH-
HOMY Ha BCECTOPOHHEM, NOSIHOM, 6ecnpPUCTPaCcTHOM 1 He-
NnocpesCTBEHHOM PACCMOTPEHUN BCEX MMEIOLWMXCA B fene
[0Ka3aTeNibCTB B UX COBOKYMHOCTY 1 B3aUMOCBA3U, PYKO-
BOZCTBYACH 3aKOHOM.

Tem BpemeHem, B LleHTp no MNpasam Yenoseka npogonKatot
NnocTynaTb 06paLLeHNA OT KepPTB MONUTUYECKUX PeNpPeccuin
B CBA3W C HEBO3MOXHOCTbIO BO3MeELLEeHNA CTOUMOCTMN KOH-
d1CKOBAHHOIO MMyLLECTBa MyTEM BbiMaaTbl KOMMEHCALWW.

[JonmxkHoe paspelleHre Npobnem, C KOTOPbIMY CTanKnBa-
€TCA 3Ta KaTeropus Nvu, NpeanonaraeT akTUBHOE BMeLla-
TEeNbCTBO OPraHOB LEHTPANIbHOMO 11 MECTHOTO My6IMYHOrO
yNpaBfieHNs, TeM CambiM NPeoTBPaLLas NPeAnoCcbIKM 06-
paleHns rpaxaaH B MeayHapoaHble cyaebHble MHCTaH-
uun.

OpHOBpeMeHHO, MapfaMeHTCKUe aaBOKaTbl CYUATAIOT HEOO-
xoanmMbIm nepecmoTpeTb CT. Il 3akoHa N2 186 oT 29.06.2006
0 BECEHUV U3MEHEHUSA 1 AOTOJIHEHNA B 3aKOH O peabunu-
TaUum XepTB nonutTnyecknx penpeccunn N2 1225-Xll ot 8 ge-
Kabpsa 1992 r., BBMAY NPOANEHUA CPOKA NMOAaAYM 3asB/eHNs
0 BO3BpaTe U3bATOro UMyLLeCTBa.

Kak n B npeabigywme roabl, 8 2008 roay K napaameHTCKUM
afBoKaTaM NPOJOIKany NoCTynaTb *anobbl OT USeHOB ca-
[0BOAYECKUX TOBAPULLECTB, PaCnosIoXKeHHbIX B Henocpes-
CTBEHHOWN 6/IM30CTU OT MyHUUMNUA KnwunHay. 3aasutenm
»Kanosanncb Ha HapyLleHne KOHCTUTYLIMOHHbIX NpaB B CBA-
31 C HEBO3MOKHOCTbIO MONYyYEHMNA IOPUANYECKMX ajPeCcoB.
B cBA3M € oTCyTCTBMEM IOPUANYECKOrO agpeca, 3TN rpax-
[aHe NULLEeHbl rAPaHTUIA CO CTOPOHbI rOCYAapCTBa: INLLEHbI
npaea 136upatb; NMMLEHbl BO3MOXHOCTU 0QOPMUTD AOKY-
MEHTbI, yAOCTOBepAoLMe INYHOCTb U CTPaxoBble NOMUCHI;
NLIEeHbl BO3MOXHOCTU 3anuncaTb AeTel B yuebHble 3aBefe-
HWA; NIOAWN C OFPaHNYEHHBIMU BO3MOXHOCTAMU HE MOryT
npeAcTaBUTb HEOOXOAMMbIE AOKYMEHTbI B Tepputopuanb-
HbIi KOHCUNIUYM BpauyebGHON SKCMepTr3bl XMU3HECNoCob-
HOCTV ANA YCTaHOBNEHNA NHBAaNUAHOCTY 1 T.4. M3-3a oTCyT-
CTBMA KOHKPETHbIX afpecoB, NoAN NnLIEeHbl BO3MOXHOCTM
BbI3BaTb MOXKapHY0 C1Y»0Y, CKOPYIO MOMOLLb 11 MONINLUIO.

MNMocne BMelwaTenbcTBa napnamMmeHTCKNX aBOKaTOB, OpraHbl
MeCTHOro I'Iy6ﬂ|/l‘-IHOFO ynpasneHna n MVIHVICTepCTBO mec-
THOro I'Iy6}'IVIL|HOI'O ynpaBJieHA He NpeacTaByunm BO3MOXK-
HbIX BapMaHTOB pelleHnA JaHHOIo Bonpoca.

MWHUCTEPCTBO MECTHOrO Ny6IMYHOTO YNpaBieHns cumTa-
€T BO3MOKHbIM pa3pelunTb CUTyauuio B paMKax 3emenb-
Horo Kojekca N2 828 ot 25.12.1991, 3akoHa 06 OCHOBax
rpagocTpoutenbCcTBa U obycTpoictea Tepputopun N2 835
oT 17.05.1996, 3aKkoHa o [MonoxxeHun o nopaake peLleHns
BOMPOCOB aAMUHNCTPATNBHO-TEPPUTOPUANTIBHOIO YCTPOWC-
TBa Pecny6nuku Mongosa N2 741 ot 20.02.1996 1 3akoHa o
MeCTHOM Ny6nnyHom ynpasneHum N2 436 ot 28.12.2006. Mo
MHEHMI0 MUHWCTEPCTBA, OQHOBPEMEHHO HEOHXOAMMO OCY-

sees e s e es e

80



rMABA

CobnioaeHne npas Yenoeka B Pecnybnunke Mongosa

© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

LeCTBUTb KOMMEHCaUMio NoTepb NPUYMHEHHbBIX BbIBOLOM
3eMefib M3 KaTeropuin 3emenb CenbCKOXO3ANCTBEHHOrO
Ha3HayeHWa 1 y4yecTb npeanonaraemble GUHaAHCOBbIE 3a-
TpaTbl 418 CO34aHMA COLMANbHOW 1 MHXeHepHON nHdpa-
CTPYKTYpbI B Cly4Yae NepeBoAa CafoBOAYECKUX YUYaCTKOB B
rPaHVLbl HACENEHHbIX MyHKTOB.

MNMoppepxnBas TOUKY 3peHMs MUHUCTEPCTBa, MapiameHT-
CKMe afBOKaTbl CUMTAIOT, YTO BOMPOC O CTaTyce cafo-
BOJUECK/X TOBApPULLECTB MOXET OblTb paspelleH nyTem
CO34aHuA creuunanbHOW MPaBUTENIbCTBEHHON KoMUCCUU,
Npu3BaHHOW onpeaennTb HeobxoanMble Mepbl, METOAbI U
$UMHaHCOBbIE BO3MOXHOCTU AN BKJIIOUEHWA CafoBOAYEeC-
KUX TOBapULLECTB B rPaHKLbl HACENIEHHbIX MYHKTOB.

B nocnepgHve ropbl BO3POCIO KONMYeCTBO oObpalieHui
K MapflameHTCKMM afijBokaTam MO MoBOAY He3aKOHHOro
CTPOWTENbCTBA U OTCYTCTBMA [OMKHOIO KOHTPONA B 3TON
cdepe. CTpONTENBCTBO HaUMHAETCA B OTCYTCTBME HeobXO-
AMMOIA AOKYMEHTaLMK, B TOM YMCIIe Pa3peLLleHNiA Ha CTPou-
TENbCTBO U MPOEKTHOWN AOKYMEHTaLuK, co3faBas Heyaobc-
TBa coceaam. MprumHbl, NobyxaalwoLme 3aCTPONLIMKOB 1
COOCTBEHHUKOB 3eMeJIbHbIX YYaCTKOB OCYLLECTBAATbL CTPO-
UTENbCTBO C HapyLleHnem TpeboBaHUiA 3aKOHOAATENbCTBA
MOTYT 6blTb Pa3HbIMU: CJIOXKHOCTb COrNaCoOBaHUA MPOEKTa,
MoNy4yeHus rpagoCTPoOUTENbHOTO cepTudmKaTta U paspe-
LEHMA Ha CTPOWTENbCTBO, M HE B MOCNIEAHION oyepefb,
3anpeTbl, ycTaHoBNEHHble [ocTaHoBneHrem MpaBuTenbc-
TBa 06 YCTaHOBNIEHUV MOPATOPUA Ha U3MEHEHUE YIINYHOW
CeTU 1 pasMelleHre CTPOEHUI B NCTOPMNYECKOM LIeHTpe 1
3eneHblX 30Hax MyH. Knwmnsy N2 978 ot 02.09.2004. He-
CMOTPA Ha MpPeAnpUHATbIE MOMbITKN obneryeHms npoue-
[ypbl NONyYeHWsA AOKYMEHTaLMW Ha CTPOUTENbCTBO, CUTY-
aumAa B faHHOW obnacTu He npeTepriena nonoXnTenbHbIX
n3mMeHeHuiA. B pesynbtate, Ha odopmieHne HeO6XOANMbIX
LAOKYMEHTOB yxoauT 6onee 6 MecALEeB, N TPATATCA CyLiecT-
BEHHblE CpeACTBa.

CotpyaHukamu LleHtpa no MNpasam Yenoseka yctaHoBne-
HO, YUTO OCHOBHOW MPWYMHON Hayana cTpouTenbcTBa 6e3
HannMuma HeobGXOAMMON [OKYMEHTaLUMmn CRy>KUT Hecobnio-
AeHuve MNMpumapuren MyHALUMNMA KNWNHIY CPOKOB BblAauun
rpagocTpoutenbro ceptudurkaTa U paspelleHna Ha CTpo-
UTeNbCTBO, YCTaHOBNEHHbIX [ocTaHOBNeHMeMm MpaBuTenb-
CTBa 06 YyTBEpPXKAEHNM NONOXKEHNA O rPafOCTPOUTENIbHOM
cepTuduKate 1 paspelleHnun CTPOUTENbCTBa M NUKBUAA-
uun ctpoeHnii n obyctporictea N2 360 ot 18.04.1997.

Mo MHeHuto cneumanuctos MNMpumapun myHnuunna Knwu-
H3Y, KONNYEeCTBO OOHapY>KEHHbIX U 3aPerncTPUpPOBaHHbIX
He3aKOHHbIX MOCTPOEK He OTPakaeT peaibHOe NoNoXeHne
Belen. B 2008 rogy AAMWHUCTPATMBHLIMUA KOMUCCUAMU
npy npeTtypax 6bino paccmoTpeHo 257 MpoToKonoB 06
aAMVHUCTPATUBHbIX MPaBOHapPYLIEHUAX, COCTaBeHHbIX [o-
Cy#apCTBEHHOWN CTPOUTENIbHOW MHCMEeKUMel Ha OCHOBaHUN
ctatby 149 Kopekca 06 agMUHWUCTPATMBHBIX NpaBOHapy-
WeHNAX U KoMKccapmatamy nonuummn. bonblunHctBo gen

06 aMVMHUCTPATUBHBIX NPaBOHapyLleHNAX Obifo npekpa-
LEHO B CBSA3W C UCTEUYEHVM CPOKOB HaNIOXKEHUA aAMUHUC-
TpaTUBHOrO B3blCKaHWA. bonee Toro, npeTypbl He UmeloT
BO3MOXHOCTV CHOCUTb OBbEKTUBbLI Ha HayanbHOWN CTaguu
CTPOUTENbCTBA, TaK KakK C MOMeHTa OBHapyXeHus CTpo-
utenbcTBa 6e3 Hanuuusa paspelleHna 1 A0 HanpasneHus
npoTokona 06 aAMUHUCTPATVBHOM MpaBOHapYLWeHNN ai-
MUHWCTPATUBHON KOMUCCUW, MPOXOAUT 3HaUUTESIbHOE Bpe-
Ms. DTO CBUAETENbCTBYET O HeaPEKTUBHOM COTPYAHMNYEC-
TBe mexay [ocynapcTBeHHOW CTPOUTENIbHOWN UHCMEKLUMeNR,
KOMUCcapraTamm NoANLUN U NPeTypamu U HEBO3MOXKHOC-
TW ONepaTMBHOrO PacCMOTPEHUA Aen 06 aAMUHUCTPATUB-
HOM HapyLeHUn NpeaycMOTpeHHOM cTaTben 149 Kogekca
06 aAMUHNCTPATUBHBIX MPaBOHaPYLWEHWSX.

OcTaeTca HepaspelleHHOW npobnema He3aKoHHOW nepe-
NIaHUPOBKN XKMJIbIX MOMELLEHUI C HapyLUeHEM HecyLiei
CTPYKTYpPbl 3AaHWA. DTW Clydau MOTyT ObiTb BblfB/IEHDI
TONbKO NpW Neranvsaunm CaMoBOJIbHOW NepeniaHpoBKM.
Bbonee 80% cnyuyes camoBOSIbHOW MepeniaHNPOBKN >KUJTbIX
NMOMELLIEHNIN OCTalOTCA HEBbIABNEHHbIMY, TaK Kak Noanuma
1 lfocyfaapcTBEHHasA CTponTenbHaA MHCNeKums 6e3nencTay-
10T. Mpwn BbIABNEHUN PaCXOXAEHUA C TUMOBOW MNaHNPOB-
KOV KBapTMPbl 1 COCTaBMIEHNV MPOTOKOMa 06 aAMUHNCTPa-
TUBHOM MpaBOHapyLeHnn, AGMUHUCTPATUBHOW KOMUCCHM
CJIOXKHO OMpPefennTbCA B YaCTV MPUMEHeHNA aAMUHNCTPa-
TVBHOTO B3bICKaHWNA U CHOCa 06bEKTa, NOCTPOEHHOro 6e3
Ha/IMumA paspeLleHus.

HekoTopble cneuuanucTbl B 3TON 0611acT NpUaEpPmBa-
I0TCA MHEHUA, YTO BO3HMKalLWMe npobnembl BCleacTene
CTpouTenbcTBa 63 Hanuums paspelleHns He MOryT 6bITb
pa3peLleHbl UCKNIOUUTENbHO NyTeM CHOCa 06beKToB. He-
06xoanMo pPa3paboTaTb KOMMIEKC Mep, HampasfieHHbIX
Ha yNyJlleHne NONoXeHUs B CTpoUTENbHON chepe, B TOM
umcne ynpouieHvie Nnpoueaypbl NONAYYEHNUs CTPOUTENBHON
JOKYMEHTALMU A4S HEKOTPbIX BUAOB CTPOUTENbHbIX PaboT;
perynMpoBaHue ciyyaeB, Korga O6beKTbl, MOCTPOEHHbIe
6e3 HanuuuA paspeLleHns AOMKHbI ObiTb CHeCeHbl 6e30ro-
BOPOYHO U CllyyaeB, Koraa 06beKTbl, MOCTPOEHHble 6e3 Ha-
NNYMA paspeLleHns MOryT ObiTb BBefEeHbl B SKCMlyaTaLmio
1 NpefCTaBeHbl K NprUeMKe NPy YCIOBUU MX COOTBETCTBIS
CTpouTENbHLIM HOPMaM; yTBepXKAeHMe MoNOKEHNA KOMUC-
CUK MO Mpuemke O6BHEKTOB, MOCTPOEHHbIX 6e3 Hanmums
paspelueHus; onpefesneHme nopsaKa CHOCa He3aKOHHbIX
CTPOEHWIN C yKa3aHWeM NUCTOUYHUKOB GUHAHCMPOBAHMSA CO-
OTBETCTBYIOLMNX YUPEXKAEHWUI; YTOUHEHUE MOPSAKA BO3-
BpaTa MpaBoHapywuTenem GUHAHCOBLIX CPEACTB 3aTpa-
YeHHbIX Ha CHOC 0ObEKTOB U T.A.

YuactuBlumeca B nocsiefHne AecATUNeT1e onacHble Knu-
MaTUYeCKME ABJIEHUS BAUSIOT HE TONIbKO Ha NIOZEN, HO U
Ha AeATeNIbHOCTb S3KOHOMUYECKUX areHTOB U KPeCTbAHCKNX
X03ANCTB. XoTA Knumat Pecnybnunkn MonpgoBa cuntaertca
6naronpuATHLIM ANA BbIPALLMBAHUA MHOTUX KyNbTyp, OC-
HOBHbIMUN XapaKTEPUCTUKAaMMN PErMOHANbHOIO KNMaTa sB-
NATCA Ype3MepHas TemrepaTtypa BO3Ayxa, rpaj, 3acyxa,
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nponueHble goxAan. B nione-asrycte 2008 roga, B pe3ynb-
TaTe NPOANBHBIX AOXAEN ObI10 3aTONNIeHO 11 MIH. ra cenb-
CKOXO3ANCTBEHHbIX Y4aCTKOB.

B uenax ymeHbLIeHNA NOCNeACTBUN HABOAHEHUI B pe3yb-
TaTe noAbema ypoBHA BoAbl B pekax [lHectp v lNpyT, MocTa-
HoBneHnem lMpasutenbctea N2 1020 ot 20.09.2008 6binn
BblgeneHbl GuHaHcoBble cpefcTBa ¢r3MYecKum nuuam,
YyUYacCTKM KOTOpPbIX MOCTpafjann OT HaBoAHeHui. Pasmep
KOMMEeHCaUMn MPUYMHEHHDBIX YObITKOB AfA OLHOW cemMbi
onpegenanca ns pacyeta 10000 nees 3a oAWH ra 3aTonseH-
HOW NNOLWAAN B C/yyae MOJIHOW NoTepu ypoxas.

Tak Kak lMoctaHoBneHme lMpasuTtenbctBa N2 1020 pacnpo-
CTPaHAETCA NCKMIUUTENTBHO Ha u3nyeckux nuu, 6onee 40
XO3ANCTBYIOLLMX CyObeKTOB 1 1279 KPeCTbAHCKMX XO3ANCTB,
NnocTpaAaBLMX OT HABOAHEHWI, ocTanncb 6e3 MomoLLy ro-
cypapcTsa. JTa coumanbHas HecnpaseannBOCTb CTana Npu-
UMHOWM MaccoBbiX OOpalLeHNii B LeHTpasibHble OpraHbl ny-
6NMYHON BNAcTV 1 K NapnaMeHTCK1M aABOKaTaM.

B xope paccMoTpeHus 3TUx obpalleHiA, NapnaMeHTCKUMIN
afBoKaTamy OblfIo YCTAHOBMIEHO, UTO OpraHbl My6iMYHOWN
Bnactu paroHoB KaHtemup, Kaxyn, [ly6acapb v PbiwkaHb
obnerunny NonoxeHve xo3aNCTBYOWMX CyObEeKTOB 1 Kpe-

CTbAHCKMX XO3AKUCTB, 0CBOO6OAUB UX OT ynnatbl apeHibl 1
3emeNibHOro Hanora. B octanbHbix pa|7|0Hax, nocTpagaBLlUnx
OT HaBOAHEHWMN, HE HALWNOCh (bVIHHCOBbIX cpencTs ana nog-
[OEPXKKN NOCTPpafaBLlWnX XOSﬂI;ICTByIOU.lMX Cy6beKTOB n Kpe-
CTbAHCKMNX XO3ANCTB.

MapnameHTckre afBOKaTbl CUMTAOT HEOOXOAVMbBIM KOM-
NeHCMpPOoBaTb YObITKN MPUUYMHEHHbIE XO3ANCTBYIOWMM Cy-
6beKTaM M KPeCTbAHCKUM XO3ANCTBaM, YYaCTK/ KOTOPbIX
nocTpaganv oT HaBOAHEHUN 1 pekomeHaytoT MpasuTenb-
CTBY BbiAeNnvTb GMHAHCOBble CPeacTBa ANA NOAAEPXKKU
3TOW KaTeropum NocTpagaBLlUnX B pe3ynbraTe HaBOAHEHNIA.
B 3TOM e KOHTEKCTe MeCTHbIM opraHam ny6nmnyHom Bnactu
peKkomeHayeTCs 0OCBOOOAUTL X03ANCTBYIOLNX CYObEKTOB U
KpecTbAHCKME X03ACTBa OT YNnaTbl Hasloros.

He B nocnepHioto ouepefpb, yunTbiBad xapakTepHble ana Mon-
[OBbI KIIMMaTUYeCKne YCNIOoBHUSA, XO3ARCTBYOLME CYyObeKTbl 1
KpeCTbAHCKME X03ANCTBA AOMKHbI CTPEMUTBCA K obecneyve-
HWI0 CTabMSIbHOCTV NPOM3BOACTBA B CENIbCKOXO3ANCTBEHHOM
cekTope. Mexay TeMm, 3akKoH 0 CybcuanpyemMom CTPaxoBaHUm
NPOW3BOACTBEHHBIX PUCKOB B CeNIbCKOM X03AnNCTBe N2 243 oT
08.07.2004 npepocTaBnAeT MeXaHM3M CTPaxoBaHWA NPOu3-
BOACTBEHHbIX PUCKOB B CENIbCKOM XO3AICTBE, C Cybcmanpo-
BaHVeM rocyapCcTBOM CTPaxoBblX B3HOCOB.
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1.4. OxpaHa 340pOBbA

OHMM 13 NPUOPTETHBIX HAaNPaBNeHN AeATeNbHOCTY LieH-
Tpa no pasam Yenoseka B 2008 rogy ABNANOCb PaccMOT-
peHue Npobnem 60sIbHbIX C XPOHMYECKOW NOYEYHOW Heflo-
CTaTOYHOCTbIO.

B cBA3M ¢ 60nbLWMM KONMYECTBOM 06paLleHrin Mo NoBoay
BO3MELLEHUS PACXOAOB MO TPAHCMOPTMPOBKE OGOMbHBIX C
NMoYeyHoW HeAOCTaTOYHOCTbIO, MOCTYNUBLINX B LleHTp no
lNpaBam Yenoseka B 2007-2008 ropax, napnameHTCKue
afBoOKaTbl pa3paboTany psag NPefsioKeHUN No COBEepLUIEH-
CTBOBAHMIO 3aKOHOLATENbCTBA BBUAY Pa3peLleHrs BONpo-
Ca O BO3MeLleHNM PacxofoB MO TPaHCMOPTUPOBKe 6O0Jb-
HbIX C MOYEYHOWN HEJOCTaTOYHOCTBIO U3 MECT MPOXMNBaHNA
B LleHTpbl remogmanusa n obpartHo.

Mexgy Tem, Npobnembl C KOTOPbIMU CTaNKMBAETCA 3Ta Ka-
Teropua rpaxpaH nobyaunn napnameHTCKUX afBOKaToB
M3yunTb CylLecTByloLLee NONOXeHNe B pecnybnuke, oTMe-
TVB camble 310604HeBHbIe BONPOCbl. OAHUM U3 3TVX BOM-
pOCOB OCTaeTcA TPaHCMOPTMPOBKa MauneHToB B LieHTpbl
reMoAvann3a 1 Bo3MeLUeHre TPaHCMOPTHBIX PAaCXOAO0B.

Mo MHEHWMIO MapnameHTCKUX afBOKAaTOB, pasrpaHuMyeHne
KaTeropuin TpaHcnopTa Asi TPaHCMOPTUPOBKM GOJIbHBIX C
XPOHMYECKOWN NMOYeYHON He[OCTaTOYHOCTBIO 1 YCTaHOBe-
HVe pAaAa UCKNIoUYeHNI MOTyT CNocobCTBOBaTL YXYALLIEHWIO
NONOXeHMA 3TON KaTeropun rpakaaH. lNapnameHTckme ag-
BOKaTbl 06paTUAnCh ¢ 3anpcom B MMHUCTEPCTBO 34paBo-
oxpaHeHuWA BBUAY nepecMoTpa npoekTa [loctaHoBneHnA o
BHeCeHWV n3meHeHunin B E4nHYto nporpammy obssatenbHo-
ro MeanunHCKOro ctpaxosaHma Ha 2007.

Opyron npobnemoin agnaetca obecneyeHve LieHTpoB re-
moamanusa avanusatopamu F5 HPS n F6 HP. Mo yTBepx-
[eHNAM 3aaBUTeNel, HEKOTOpble OTAENeHNA remoananmnsa

MyHULUMNUA KnwmnHay He obecneuyeHbl HEOOXOAUMBIM KO-
nnyectBom ananunsatopos F6 HPS.

Mo 3anpocy napnameHTCKMX agBokaToB LleHTpbl remogua-
nn“3a npeaocTaBunm MHbopPMaLMio O MUCMOMb3yemblX TUnax
[Mann3aTopoB, COMMACcHO 3aK/MYEHHbIM AOroBopamM mexay
MUWHUCTEPCTBOM 34paBOOXPaHEHMS 1 GrPMaMM NPOU3BOAU-
Tenamu. Cneundukaums onpeaenseT KOMMYECTBO NaLNEeHTOB,
KONMYeCTBO NpeanonaraeMbiX CeaHCoB, Maccy Tena naymeH-
TOB, XapaKTEPUCTUKM ANANN3aTOPOB, MEMOPaHbI Ananm3aTo-
POB U X CTOMMOCTb. [10 MEAULIMHCKMM MOKa3aHNAM 1 Macce
Tena, NauneHTam Heobxogumbl ananunsatopbl No4 — No7.

ObecneyeHne NauneHTOB JPETPOMNOETUHOM (HEOPEKOPMOH,
3npeKc, dnoeTeH, DPETPOCTUM), CMOCOOHBIM 3HAUUTENBHO
YNyulwinTb KauyecCTBO KU3HW 6OMbHbIX C XpOVIHI/NECKOIZ no-
yeyHou He[OCTAaTOYHOCTbIO, ABNAETCA l4pe3BbNaI7IHO aKTy-
anbHbIM. inA paspelleHnsa gaHHon npobnembl LieHTpbl remo-
Ovanv3a npeanaraloT LEeHTPanM3oBaHHOE GprHAHCMPOBaHVe
NOKYMKN 3TUX XKU3HEHHO HGO6XOAVIMbIX npenapartos.

ﬂpyraﬂ npo6nema - HeXBaTKa TaK Ha3blBaeMbIX «AaNIN3HbIX
MecT». BbIxogom 13 nonoxeHma morno 6bl 6biTb OTKpbITHNE
HOBbIX OTAENEHU 1 yBennyeHme KonnyecmTea annapatoB
«I/ICKyCCTBEHHOVI NOYKU» B AEVICTBy}OIJJ,VIX oTaeneHnax.

Coznacno uccne008aHusm, npoeedeHHvIM
Llenmpom oOuanuza u mpaxcnaaHmayuy
nouku Knunuueckoii Pecny6nuxanckoii
Bonvnuuvl, 6 zemoduanuse Hy#0aromcs
212 navuenmosé Ha 1 MunnuoH HaceneHus,
HauuHnas ¢ 15 nemnezo eo3pacma. Taxum
obpazom, u3 3,5mun. zpaxoan Pecny6nuxu
Monoosa, 6onee 742 nayuenmos Hyxoarom-
¢ 8 2emoouanuse.

Ilo oannvim Munucmepcmea 30pasooxpa-
HeHUs, He U36eCINHO MOYHOe KOMUHectneo
6onvHBIX ¢ NOUeuHOTi HeOOCMAMOYHOCHbIO,
u xomebnemcs mexcoy 1000-1100 navyuen-
mMO06 Ha Pa3HBIX CMAOUSX 3460716 aHUSL.

WTaK, B xofe nccnepoBaHusi npobnem 60/bHbIX C XPOHU-
YeCcKoM MoYyeyHow HepocTaTouHOCTbio LleHTp no lNpaBam
YenosekKa BblAeNU YeTbipe OCHOBHbIE NPO6IEMbI — TPaHC-
nopTMpPOBKa naumeHToB B LieHTpbl remogunanmsa, obecne-
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ueHve LleHTpoB remoguanusa guanusatopamu, obecneve-
HVe MauMeHTOB HeoGXOAMMBIMY NeKapcTBaMK, HexBaTka
«AVANN3HBIX MECT», KOTOPble BblIN JOBEAEHbI O CBeAeHUA
KOMMeTeHTHbIX OPraHoB BflacTu. PyKoBOACTBO MUHMCTEp-
CTBa 3aBEPUII0 NAPIaMEHTCKNX afBOKATOB O TOM, UTo GyayT
NPUNOXKeHbl BCE YCUAUA AN YNYULIEHNS NOSIOXKEHNA 60b-
HbIX C XPOHMYECKOW MOYeYHOW HEeAOCTaTOYHOCTbIO. [ns
YNyULIEeHNA CYLLEeCTBYIOWEro MONOXKeHUsA, NapfameHTCcKue
aAiBOKaTbl CYMTAIOT HEOBXOAUMBIM pa3paboTaTb Gonee 3¢-
bEKTUBHII MEXaHN3M KOHCONMAALMMN BHYTPEHHETO MOHUTO-
pviHra ypoBHsA NpodeccroHanbHON KOMMNETEHTHOCTU U CO-
61104eHMA CTaHAAPTOB NPOdeCcCOHANbHON MeaULNHCKOW
LeaTenbHOCTY, CNOCOGHbI 06ecneuntb afeKkBaTHoe Kade-
CTBO MEAVLVHCKUX YCNYr Y TapHCMAPEHTHOCTb CUCTEMbI
34paBOOXPaHeHs; pa3BMBaTb YeNOBEYeCKUin NoTeHuvan
NocpeaCcTBOM HEMPEPLIBHOrO 0BYyUeHWs 1 NPaKTUYEeCKOM
NOATOTOBKM CMELVanicToB AiA MNOAAepKaHWA YPOBHSA
KOMMETEHTHOCTH, KayecTBa U NPOAYKTUBHOCTM Tpyaa.

MapnameHTCKMe afoKaTbl MPeAnaralT KOMMETEHTHbIM Op-
raHam rno6anbHblil Noaxog K npobnemam B chepe oxpaHbl
3[10pOBbS, Mpeanonaras co3faHne 61aronpUATHBIX YCo-
BMIN ANA nponaraHabl U obecrneyeHns 300poBoro obpasa
XM3HU. Hannune notoka MHPopmaumm nmbepanbHOro co-
LepaHusa 06 ynotpebiaeHnn CMPTHBIX HAaMUTKOB, KypeHun
U T.A4. B YCNIOBUAX YMEHbLUIEHWA KOIMUYECTBa YacoB GU3Kysb-
Typbl B WKONax Npegnonaraet NpeaocTaBfieHne anbTepHa-
TVB - Mponaraxgy CnopTa, pacnpocTpaHeHne nHbopmauum
0 Bpefie HapPKOTUYECKUX 1 TOKCUYECKX CPEACB U T.4.

YxypLwaroLeecs 3Kon0rmyeckoe NonoxeHne B pecrnybnmke
OoTpUUaTeNlbHO BAMAET Ha COCTOAHME 340pPOBbA Hacene-
HUA. OCHOBHble NPo6nembl B chepe 3KONOrmm cBssaHbl C
HexBaTKON (UHAHCOBbLIX CPeAcTB ANiA obecneyeHusa 3Ba-
KyaLmmn OTXOA0B; HEXBATKOW U/UAn OTCYTCTBUEM TEXHUKN U
MECT AN1A paMeLLEeHNA N XPaHEHUA OTXOA0B; 3arpA3HEHNEM
KonofesHblX BOA, ABMAOLWMXCA OCHOBHbIM WMCTOUYHUKOM
NUTbEBOWN BOAbl ANIA CENbCKMX XKUTeNen; KOHUeHTpaLmen
BpefHbIX rasoB B aTMOCHEepPHOM BO3Ayxe; 3arpA3HeHVEeM
WCTOYHMKOB MUTLEBOrO BOAOCHabxeHus. fopoackue wu
cenbCckue BOJOEMbl, HEaBTOPU3NPOBAHHblE BOJOEMbl U
30HbI OTAbIXa NPeACTaBAAIT 60bLIYI0 ONACHOCTb AN 3[0-
pPOBbA HaceneHus.

MomMmumo cyuiecTByoWmMX Npobnem, pecnybnmnka CTONKHY-
N1acb € NOBbILWEHHBIM PUCKOM PacnpoCTPaHNEHNA UHPeK-
LIMOHHbIX 3a60/1eBaHUIN BCIeACTBME HABOAHEHUI UMEBLUNX
mecTo netom 2008 roga. HaBogHeHNA HaHeCU CyLeCTBEH-
HbI ylwep6 dnope n payHe. B 3ToM KOHTEKCTe nogaepKa-
HMe HaceneHHbIX MYHKTOB B 6n1aronpuAaTHOM Ans 340POBbA
HaceneHns NopagKe ABNAETCA MPUOPUTETHON 3ajaven ana
OpraHoB MeCcTHOro ny6anyYHOro ynpasneHus.

B 2008 rogy MHOro nvcanv 1 roBopunu o Npobemax, c Ko-
TOPbIMU CTAJIKMBAIOTCA XuTenn cena LibIHuspeHb, paiioHa

AHeHuin Holi, B6GNM3M KOTOpOro pasmellaeTcs MycopHas
CBanka, Kyaa CBO3ATCA OTXOAbl M3 MyHMUUNUA KWWKUHIY.
3anax pasnaralowyxca OTXOAO0B U pacnpoCTpaHeHUe my-
copa Ha 6nuanexallne 3emenbHble YUYacTKM CO3[aloT Cy-
LeCTBEHHbIE TPYAHOCTY AN MECTHOTO HaceneHus. B ycno-
BUAX ABYXKPATHOTO yBeNMYeHNA OTXOAOB, BbIBO3UMbBIX UX
MyHULMNNA KNwnHy, Heo6Xo4nMO CPOYHO NPOBECTH TLa-
TeNIbHYI0 OLEHKY CIIOXKMBLLENCA CUTYaLUN.

Mo MHeHWIo MapamMeHTCKKX aABOKaTOB, OpraHam BacTu 1
06LWeCcTBEHHBIM OpraHM3aumsamMm HeobXogMMO NMPOABUraTb
sKonormyeckoe obpasoBaHue B oblectse, UHGOPMUPO-
BaTb XO3ANCTBYIOLMX CYObEKTOB O HEO6XOAMMOCTU CObI0-
JEHUA pexnma XpaHeHUs 1 NPOAAXW MULLEBBIX NPOAYK-
ToB. Takxe, AnAa obecneyeHws npasa Ha GnaronpuATHYIO
OKpYy»KatoLLyio cpefy, Heo6X0ANMO NPYBMBaTb HACENEHMIO
YyBCTBO OTBETCTBEHHOCTU 3@ COXPaHEHVEe SKOSIOTMYECKU
6e30MacHON AN1A KU3HW U 300POBbA OKPYXKalolen cpe-
Abl; HEO6XOAMMO YNYULLIUTb CMOCOBHOCTb K MObMM3aLum
n obecneuntb GYHKLMOHMPOBAHME OpPraHoB My6anyHOro
YNpaBneHns B YCNIOBUAX CTUXUIAHbIX GeACTBUIA, Upe3Bbl-
YaMHbIX NOJIOXKEHWI, SNNOEMUN.

HenpocTtoe nonoxeHune B 4acTu pa3aeneHuns nosHoOMouni
MeXgy opraHamu, OCyLLeCTBAAIOWMMN KOHTPOb 33 CO6-
nojeHneM 3aKOHOAATeNbCTBa B cdhepe OXpaHbl OKpy»Kato-
el cpefpl ycyrybnaetca oTCyTCTBMEM KOHLeNnTyasibHOro
nogxopa, Hanpumep B chepe nepepaboTKn OTXOAOB.

Opyrum HemanoBa)HbIM acreKToM ABNAeTCA cobnogeHne
npasa rpaxjaH Ha nonyyeHve JOCTOBEPHON nHbopmMaLmm
0 COCTOAHMM NPUPOZHON Cpefbl, YCIOBUAX XKMU3HW 1 TPYAa,
KayecTBe NPOAYKTOB NUTaHWA 1 NpeameToB 6biTa. Ha sTom
boHe, anbTepHaTUBHAA TOUYKA 3PEHUA OPraHOB BNacCTy, Na-
pannenbHo nHopmauum nybnnkyemon 8 CMU, obecneunt
obulectBy npaBo copMUpPOBaTb COOCTBEHHOE MHEHUE U
HernocpeaCcTBEHHO YYacTBOBaTb B onpepenieHn 6yayuiero
cnepyoLWwmx NOKONeHNN.
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1.5. CBo6oaa co6paHuil, MHEHUI N Bblpa)KeHNA

CBobopa cobpaHuin cUNTAeTCA OCHOBHBIM SN1EMEHTOM My-
6/IMYHOW XKN3HW rpaxgaH, HeoOXoAUMbIM B 3J0POBOM fe-
MOKpaTuyeckom obuectse. CBoboaHOE BbipaXkeHNe MHe-
HWIA CYNTaeTCcA OfHOW 13 NPenocbiiok cBO6oAbl CObpaHui,
3aKpenneHHou B cTaTtbe 11 EBponerickon KOHBEHUMN O 3a-
LMTe NpaB YesloBeKa 1 OCHOBHbIX CBOOOA.

Esponencknin Cyg no lNpaBam YenoBeka ycTtaHOBWUI, YTO
cBobofa BblpaxXeHuss MHeHus, Byayun ogHuUm u3 ¢yHaa-
MEHTAJIbHbIX MPUHLMMOB AEMOKPaTUUEeCKoro obLiecTBa,
OJHMM 13 OCHOBHbIX YCIIOBUIA NMPOrpecca 1 pa3BuUTHA Kax-
Oro MHAMBMAYYMA, ABAAETCA U OOHOW U3 CYLIECTBEHHbIX
rapaHTui BCeX OCTalbHbIX NMPaB 1 cBoboa.

Ocoboe 3HaueHue cBobopabl COOGpaHWin NoaTBepXKAaeTcA
KoHctuTyumein Pecnybnukn MonpoBa, KoTopas B cTaTbe
40 npefycMaTpUBaET, YTO MATUHIU, AEMOHCTPALMMN, MaHU-
dectaumnu, Wwecteua Unm nobble UHble cobpaHns ABNAIOTCA
CBOGOLHbBIMY, U MOTYT OPraHVW30BbIBaTbCA 1 MPOBOLUTHCA
TONBbKO MUPHO U 6€3 Kakoro 6bl TO HY BbINIo OpYKUsi.

CBobofjla MHEHUI 1 BblPaXeHUA 3aKpenneHa B CTabe 32
KoHcTtutyuumn Pecnybnukn MonpoBa, cornacHo KoOTOpow
KaXk[IOMy rpakAaHUHY rapaHTipyetca cBobofa MblCiu,
MHEeHWUI, a Takke cBobofa My6NNYHOrO Bblpa)KeHWA Mo-
CPefCTBOM CJI0Ba, N306paXeHNA v MHBIMU BO3MOXHbIMM
cnocobamu. HeobxoanmMo oTMeTUTDb, YTO pas3BuUTVE AEMO-
KpaTuyeckoro obLiecTBa 3aBUCUT OT Pa3BUTUA OTKPbITOrO
rpaxjaHckoro obLecTBa, B YaCTHOCTU HENPaBUTENbCTBEH-
HbIX OpraHM3aLuii KoTopble OTBeYaloT TPeboBaHMAM rpax-
[laH MyTeM akTMBHOrO BMeLlaTenbCcTBa 1 MHGOPMUPOBaHNA
HaceneHuA. B 3ToM KOHTeKCTe MmapfiaMeHTCKMe afBoOKaTbl
noafepXKunBaloT YyCUIMA rpaxkaaHckoro obliectsa B Mpo-
[IBU>KEHMMN 3TUX OCHOBHbIX CBOOOA W CUMTAlOT, YTO Npasa

n ceBobogbl YenioBeka He MOryT ObiTb rapaHTMpPOBaHbl B
rocyfjapcTee, B KOTOPOM He CYLECTBYET rpakAaHCKoro
obulecTBa. MpaxAaHcKoe 06LWECTBO ABAETCSA CBA3YIOLMM
3BEHOM MeXay BACTbIO U FpaXkaaHamu.

CBobopa BblpakeHus, OyLyusm ugeanom u OCHOBHbIM
MPUHLMNOM AEeMOKpaTUYecKoro obLecTsa, HeoThenuma
OT CpefcTB MaccoBon MHGOPMALMKM, KOTOpPble CUMBONU-
3upytoT cBo6oAYy BbipaXKeHUA ¥ NPaBo Ha MHbopmauuio.
B KOHTEKCTE Pa3BMTON LEMOKPATUK, CUMa FrpabaHCKoro
oblecTBa BKyne CO CPeACTBaMM MaccoBON MHGOpMaLMK,
ollyulaeTca HamMmHoro cunbHee, CBo60Aa BbipaXKeHUsl, CBO-
604HbIN gocTyn K nHGopmauuu, 6ecnpucTpacTHOCTb ABNA-
I0TCA NNLIb HEKOTOPBIMM LEMOKPATUUYECKUMU LLEHHOCTAMY,
KOTOpble HEOOGXOAMMO YBaXKaTb B UCTUHHO AeMOKpaTuue-
CKOM rocyfiapcrae.

HenpaBuntenbCTBEHHbIE OpraHU3aLmmn U cpeacTBa MacCoBON
MHbOPMaLMM UTPALOT BaXKHYIO POJIb B CO3MAAHUN YYaCTBYIO-
wen pnemokpatun. Pas3BrBas CBOK AeATENbHOCTb B Pa3HbIX
06nacTAX, OHM CbIrPany HEMANOBAXXHYIO POJib B CTaHOBJe-
HUW Mofenei pa3BuTUs obLlecTBa. B nocneaHne roabl rpax-
JaHCKoe 061ecTBO co3pano pasHoobpasHyio ceTb, KoTopas
NMOCTOAHHO Pa3BUBAETCA BBUAY MOOMIM3aLUM YCUII TPax-
JaH 1 rocyfapcTtsa, HanmpaB/iEHHbIX HA YKpenieHne Aemo-
KpaTU4YeCKMX UHCTUTYTOB U1 3aLLUTY NpaB YesioBekKa.

B npouecce obecneyeHuns yBaxeHUs K YeNoBEYECKOMY A0-
CTOVHCTBY, 3aLM1TbI NPaB YeNoBeKa, HeOGXOANMO CO3HaBATb
npasa 1 cBO6OAbI UEOBEKa, CKBO3b MPU3MY BCEOOLMUX 1
KOHCTUTYLIMOHHBIX MPUHLMNOB. HEBO3MOXHO obecneunTb
cobniofgeHne KOHCTUTYLIMOHHbIX NPaB 1 CBO60f, eCnv UX He
3HaTb. [0 MHEHMIO NapIaMeHTCKNX afABOKaTOB, MPaXXaaHC-
Koe 0o6uwecTBo TpaHchopmmpyeTca B rnobanbHylo couu-
anbHYI0 U SKOHOMUYECKYI0 CUfY, AeATENbHOCTb KOTOPOro
OXBaTblBaeT WUPOKMI Kpyr npobnem: couuanbHble ycny-
rv, obpa3oBaHue, 3apaBoOXpaHeHmne, NHGOPMUPOBaHYe,
npaBa YefoBeKa. B 3TOM KOHTEKCTe opraHbl BNACTU JOMX-
Hbl Y6eaUTbCA B HALEXHOCTM NpoLecca CopyaHMYeCTBa C
rpaXxAaHCKMM OBLLEeCTBOM, TaK Kak OrpaHuuyeHve ero npas
1 cBo6of CBUAETENbCTBYET 06 OTCYTCTBUM AEMOKpaTUM B
NpaBoOBOM rocyfapcTBe.

MpuHaTre 3akoHa o cobpaHuax N2 26 ot 22.02.2008 sB-
NAETCA CyWeCTBEHHbIM LWarom B npaBoBom obecneyeHnmn
cBoboabl cobpaHuii B Pecnybnuke Mongosa. HoBblli 3akoH
ABnAeTcA 6e3ycnoBHbIM MPrpeccoMm B CTaHOBAeHUW 6Gna-
ronpuATHOrO NPaBOBOro MonA AnA peanusauum csobonbl
MUPHbIX cobpaHuin B Pecnyanuke Mongosa.
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K coxaneHunio napnameHTCMKME afBOKaTbl BbIHYXAEHbI
KOHCTaTMpPOBaTb 3HauYMUTe/IbHble HapyLIeHNA 3aKOHa KOM-
neTeHTHbIMM opraHamn Bnactu. B 2008 rogy npowsowen
pAA CoBbITMI, MOBANABLUMX Ha YPOBEHb MOHUMAHUA KOH-
Lenummn «ceoboaa cobpaHnin, MHEHWI N BbIpaXKeHUA» opra-
HaMu1 BNacTu 1 rpaxxaaHCcKm ooLecTBoM.

MwupHoe cobpaHue, opraHu3oBaHHoe 25 faekabpsi 2008
rofla nuaepamMm HEKOTOPbIX HEMPABUTENbCTBEHHbIX Opra-
HM3auuii B noadepxKy csobopbl cobpaHuii cBupeTesnbc-
TByeT 06 3Bonouun fgemokpatum B Pecnybnnke Monpgosa,
TaK KakK co3upaHvne MoAJIMHHON AeMOKPATUW 3aBUCUT OT
yyacTus rpakgaH B o6LecTBEeHHON »un3HW. MpaxpaHckoe
06LEeCTBO B LIENTIOM, HEMPaBUTENIbCTBEHHbIE OpraHM3aLum
B UBCTHOCT, ABNAIOTCA OCHOBHbIM UHCTPYMEHTOM peanu-
3aLMmM rocyaapCcTBEHHOW COLManbHON NOUTUKN.

XoTsi HOBbII 3aKOH YXKe BCTYNUN B CUNY, pe3ynbTaTbl NCCIie-
noBaHuA, nposegeHHoro LleHTpom no Mpasam YenoBeka B
2007-2008 r., CBMAETENbCTBYIOT O HEYJOBNETBOPUTENBHOM
nonoxeHun pen ¢ obecneyeHvem cBO6OAbI COOpaHWIA,
06yCnoBNeHHOM onpefeneHHbIMU  paKTopamu, OrpaHu-
ymBaloWmMMn cBobogy cobpaHuit. [leicTBrA npaBooxpa-
HUTENIbHbIX OPraHOB CO3JAIOT rpaXkaaHaMm MNpenATcTBUS B
peanu3aunn cBoboabl cobpaHuii. B xope npoBefeHns rc-
CnefioBaHUA ObINU BbISBNEHBI CJyYan MPUMEHEHWs CUSb
COpPYAHVKaMU MONNLMN NPOTHB YYaCTHUKOB MUPHBIX CO6-
paHuiA. 3aperucTpUpoBaHbl Clyyau, B KOTOPbIX COTPYAHW-
KU nonuumu npruberanu K 6onee }ecTkum Mepam, Yem Toro
TpeboBano NonoxeHne, B YaCTHOCTU — K aiMUHUCTPATUB-
HbIM apecTam.

3akoH o cobpaHumax N2 26 ot 22.02.2008 ynpuiaeT cnocob
opraHu3auuy 1 npoeeAeHUa cobpaHunii, TeM cambiM MaTe-
puanun3ya KOHCTUTYLMOHHblEe HOPMbI 1 TpeboBaHua EBpo-
NencKomn KOHBEHL MM O 3alLMTe NPaB YesioBeKa 1 OCHOBHbIX
ceobop, rapaHTMpyoLme cBo6oay cobpaHuii 1 BbipaKeHWin
6e3 BMeLLaTeNIbCTBa OPraHOB BACTU.

CnepyeT OTMeTUTb, YTO 3aKOH O COH6paHMAX NpefoCcTaBnsaeT
OpraHy3aTopam 1 y4acTHMKaM NpaBo NPOBOAMTb COOPaHKA
B JII060OM OTKPbITOM A1 NY6NUKM MecTe 1 paccumTbiBaTb Ha
3aluTy rocygapctea. Tem He MeHee, coObITUA MMeBLUNE
mMecTo B anpene-mae 2008 rofia B cTonuue CBnaeTeNbCTBy-
0T 06 UTHOPMPOBaHMI BbILLEYNOMAHYTbIX 3aKOHOMOJIOXKe-
HWUIN COTPYAHMKaMM NPaBOOXPaHNTENbHbIX OPraHoB.

CornacHo cT.CT. 5, 7, 8 n 12 3akoHa N2 26, cobpaHus, B KOTo-
pbIX yyacTByloT He 6onee 50 uenoBeK, MOTYT NPOBOAUTLCA
B /II060OM OTKPbLITOM Ans Ny6AvKu MecTe BHE 3aaHWi unm
Ipyrux mMecT, Kyfa HeT cBobogHoro goctyna, 6e3 npeaga-
pUTENbHOIO YBEOMIIEHMS OPraHOB MECTHOTO NY6IMUHOro
ynpaeneHus. Jlloboe NULO MOXET aKTVBHO YYacTBOBATb B
COBPAHUY UV NPUCYTCTBOBATH Ha HEM.

CrnoBon pasroH cobpaHMA CUMTAETCA 3aKOHHbIM JMLWb B
c/lyyae yTepum ero MMpPHOro Xapakrepa 1 JOSKeH oCyLecT-
BNATbCA COrNAcHO MONOXeHMAM cTaTbk 22 3akoHa N2 26.

TpeboBaHMe He3ameaIMTENIbHOTO NPeKpPaLLeHNs cobpaHus
ABNAETCA KpaHen Mepoin, a NoOANLNA MOXET NPUMEHUTb
3aKOHHble Mepbl A1 Pa3roHa CobpaHUa UCKNIOUYNTENIbHO
no TpeboBaHWIO NpeACcTaBUTeNA OpraHa MeCcTHOro ny6nmy-
HOro ynpaBneHus. TeM He MeHee, COTPYAHWKM MOAULMUN
oTpearvpoBany rHaye, BEpHee HMKaK He oTpearnposany,
BOMPEKUN 3aKOHY, B C/lyyae KOHTpamaHudecTauuy npoTms
y4yacTHUKOB MuTuHra ot 11 maa 2008 roaa, opraHn3oBaH-
HoOro obuiecTBeHHbIM 06beanHeHem Gender Doc-M.

CornacHo MeXxpayHapofHbiM CTaHZapTam, csobopa mMup-
HbIX COGPaHW 1 cBOBOAA BblPaXKeHW NPUHaLIeXaT BCem
rpaxaaHam, a He ToNbKo 60MbLIMHCTBY. [lonycKaseTcs, Uto
onpeaenieHHble MaHubecTaumm MoryT 6biTb HEYroAHbIMU
HEeKOTOPbIM rPynMam finL 13-3a NponaraHAMpyeMbiX Uaen
1 BblABUraembix Tpe6oBaHuin. OQHAKO 3TO He MOXET Cy-
XKWUTb OCHOBaHMEM AJiIA 3anpeLleHns MUPHOro cobpaHms.
Ecnn cywectyeT yrpo3a 6e30MacHOCTV AEMOHCTPAHTOB,
B/IACTW AOMXKHbI MPUHATb MEPb MO KX 3aLyMTe UNKn Npeano-
XKWTb afibTEPHATVBHbIE BapPVaHTbI C TEM, YUTOObI B KOHEUHOM
uTore cobpaHvie NpoLLsIo B Tpebyemol popme.

B aToM KOHTeKcTe, cBO60Aa CO6paHuii rapaHTUPyeTCA BCeEM
rpakgaHam, He3aBMCMMO OT Pachl, HaLMOHANbHOCTW, STHU-
YeCcKoro MPOUCXOXKAEHWA, A3blKa, Penuruu, nona, B3rna-
0B, NOMUTUYECKON MPUHAANEKHOCTHN, NMYLLECTBEHHOro
NOSIOXKEHNA UM COUManbHOro nponcxoxaeHma. CornacHo
3akoHy o noanumn N2 416 ot 18.12.1990, OCHOBHbIMM 3a-
Javamy NONNLMN ABNAIOTCA 3aLLnTa KM3HK, 340POBbA, Yec-
TW, [OCTOVHCTBA, NpaB, cBoOOA, NHTEPECOB 1 MMYLLECTBa
rpaxgaH oT NPecTYMHbIX Y NHbIX MPOTUBOMNPAaBHbIX MOCAra-
TeNbCTB; NPefoTBpaLleHne 1 NpeceyeHre npectynaeHumn
N Apyrvx npaBoHapyLlUeHWU; obHapyXeHre 1 packpbiTue
NpecTynneHnii, PO3bICK NNL, UX COBEPLUNBLLMX; MOAAEPXKA-
Hue obLLecTBEHHOro NopAgKa U obecneyeHne obLLecTBEH-
HoW 6e30MacHOCTH.

B 3TOM KOHTEKCTe, NapfaMeHTCKMe afBOKaTbl HanpasuIun B
MwuHncTepcTBO BHYTpeHHMX [len cBoe 3aknioueHmne, cogep-
Xallee peKoMeHAaUuyM OTHOCUTENIbHO NOBeAeHUsA COTPYA-
HUKOB MOMMLUN BO BPEMS BbILIEN3NIOKEHHBIX COObITUI,
KOTOpOe He COOTBETCBOBasNO TpeboBaHMAM 3akoHa O ro-
nnumm 1 3akoHa o cobpaHusax. besgeicTeue cotTpyaHKoB
NoNMUMMN OCTaBUIIO YYaCTHUKOB cobpaHma 6e3 3almnTbl Co
CTOPOHbI rocygapcTBa. focynapcTBo, NocpenCcTBOM NoOu-
LK, 66110 06A3aHO 3aLUTITb MPaXKaaH BO BPEMS MUPHOIO
cobpaHus, He3aBUCUMO OT X COLMANbHOrO CTaTyca.

KoHuenuusa ceobofpbl Npeanosiaraet HeraTBHble 4eNCTBUA
CO CTOPOHbI FOCYAapCTBa, TO-€CTb FOCYAAPCTBO AOMKHO
BO3/ePKaTbCA OT BMELLATENbCTBA B peanvsauuio ceobogpl
cobpaHuin. Tem He MeHee, rocyflapCcTBO 06sA3aHO obecne-
UnTb 3aLUUTY YHACTHUMKOB COBPaHMA OT HACUNbCTBEHHbIX
[OEeNCTBUIA CO CTOPOHbI APYTUX L,

I'IapnameHTCKme afBOKaTbl npeaynpegnnmn pykoBoACTBO
MVIHVICTepCTBa BHyTpeHHI/IX Hen o He[onyCcTMMoCTn Ha-
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pylweH/A 3aKoHoAaTeNbCTBa B 4acTu HeobecneyeHus
6e30nacHOCTM MaHNPECTaHTOB 1 B YaCTU ANCKPUMUHALUN
Nno Mpu3HaKy CeKCyanbHOW opwueHTauuun. EsBponenckui
Cyn no npaBam yesioBeka OTMETUST B HEKOTOPbIX peLleHn-
ax (Plattform Arzte fur Das Leben npomue Aecmpuu, 1985;
Lustig-Prean u Beckett npomus Benukobpumaxuu, Smith u
Grady npomus Benukobpumaruut, 1999), uto y y4aCTHUKOB
AEMOHCTpaLUMn JoMKHa OblTb BO3MOXHOCTb MPOBOAUTH
ee 6e3 onaceHWin NOABEPrHYTLCA PU3NUECKOMY HaCKKIO
CO CTOPOHbI CBOWX MPOTVMBHUKOB; Takne onaceHus Morim
6bl BOCNPenATCOTBOBaTb accoUmMaumaM U MHbIM Fpynnam,
pasgenaoLmum obLre NAen NN NHTEPECh], OTKPbITO Bbipa-
XaTb CBOE MHEHMe MO CaMbiM aKTyaJibHbIM BOMpPOCaMm, 3a-
Tparvsatowwmum obuiectBo. B femokpatuueckom obuiectse
npaBoO Ha MPOBEAEHME KOHTP-AEMOHCTPAUMM HEe MOXKeT
BbISIBATbCA B OrpaHNYeHne oCyLecTBIeHNA NpaBa Ha Ae-
MOHCTpaumio. Taknum ob6pa3om, 6e3aeicTBME COTPYLHNKOB
nonvuMmn B Cllyyae HapyLlleHWs OCHOBHbIX NpaB U cBo6of
rpa>kgaH MOXeT CTaTb NPUYUHON BO3MOXHbIX 06paLLeHuin
B EBponenckuin Cyg no npaBam yenoBeka Ha OCHOBaHUU
CTaTby 8 — yBaXKeHWe YaCcTHOW XN3HK, cTaTbk 11 — cBOb6OAA
cobpaHuin 1 accoumauuii, ctatbl 14 — 3anpelieHve auc-
KpvMnHauum EBponerickon KOHBEHL MY O 3aLmTe npas ye-
noBeKa 1 OCHOBHbIX cB0O6OS,.

B 31Ol cBA3M cnepnyeT 06paTnTh BHMMaHMe Ha PekomeHpa-
uunio 1474 (2000) Komnteta MuHuctpos CoseTa EBponbl,
KoTopas npu3blBaeT rocyAapcTBa-uieHbl BKNOUYUTb BO-
NpOC O ceKcyanbHOW OPUEHTALUN B YNCSIO OCHOBaHWI ANA
AVNCKPYMUHALUMK, 3anpeLleHHbIX HaLMOHaNbHbIM 3aKOHO-
[aTeNbCTBOM; MPUHUMATb AUCLMMIMHAPHBIE MEPbI K TeMm,
KTO AUCKPUMMHUPYET rOMOCEKCYanncToB; NPUHATb NO3K-
TUBHblE Mepbl AnA 60pbbbl ¢ NpossneHnAMN romodobun,
0CO6eHHO B LIKOJAx, cpean MeanLMHCKOro nepcoHana, B
BOOPYEHHbIX CMax Y NPaBOOXPaHUTENbHbIX OpraHax, op-
raHu3ysa ans 3Toro crnewymanbHble Kypcbl.

HeobxogumocTb npegynpexaeHus AUCKPUMUHALMUN CeK-
CyanbHbIX MEHbLUMHCTB CTana NPUYMHON NpuHATUA B 2007
rogy IxokbakapTckux MpuHuyunos. Komuccap Coseta EB-
ponbl Mo npaBam YesnoBeka Tomac Xammapbepr BbICOKO
OLEeHM BaXXHOCTb 3TWX MPUHLMMNOB B COBelN peun oT 16
Masi 2008, NOCBALLEHHOWN MeXAyHapOAHOMY AHI0 60pbbbI
c romodobueri. B “[KoKbAKAPTCKUX NPUHLMNAX NPUMEHE-
HUA MeXAYHapOAHO-NPaBOBbIX HOPM O NpPaBax YenoBeKa B
OTHOLLEHMWM CEKCYaNbHOW OPUEeHTaUun 1 reHaepHON NaeH-
TUYHOCTK', NPUHATBLIX MO MTOram 3acefaHuA 3KCNepToB,
cocTonBleroca B [IxokbAkapTe, MIHaoHesusa, B 2006 rogy,
onpegenstoTca 06A3aTenbCTBaA AA BCEX FOCYAAapCTB B OT-
HOLLEHUN COBNIOAEHUA, 3aLLUTbI U peanu3almm npas Yeno-
BeKa A4/1A BCcex Nnu, He3aBUCMMO OT NX CeKCYaNibHOW OpUeH-
Taumu Unn ux “reHaepHoOn naeHTNYHoCTA”.

CornacHo nonoxeHuam cTaTby 21 3akoHa 0 MapnameHTCKUX
apBokatax N2 1349 o1 17.10.97, npu Hanuunm JOCTOBEPHOMN
HbOPMALIMN O MACCOBbIX UM FPYObIX HAPYLIEHWAX KOH-
CTUTYUMOHHBIX NpaB 1 cBoboA rpaxgaH nnbo B cnydasx,

nMelWwmnx ocoboe obLIecTBEHHOe 3HaueHne UM CBA3aH-
HbIX C HEOBXOAMMOCTbIO 3aLLUUTbI MHTEPECOB ML, He Cro-
COBHbIX CAMOCTOATENIbHO MCMOb30BaTb MPaBOBble CPeac-
TBa 3aLWWMTbl, NAPMAMEHTCKUIA aABOKaT BNpase NPUHATL Mo
COBCTBEHHOW MHULMATBE COOTBETCTBYIOLME MEPbI pearu-
pOBaHNA B Npeaenax CBoen KoMMeTeHuum.

B amom koHmekcme, 18 dekabps 2008 200a npousowiu 08d
UHYUOeHMa ¢ 3aoepxaruem 08yx 2pax0dH, ocyuecmasse-
wux 80600y cOOPaHuUl, MHEHUS U 8bipdxeHul 2apaHmu-
posaHHbIx cmameamu 32 u 40 KoHcmumyuyuu Pecny6nuku
Mondosa. B nepgom uHyudeHme yyacmeoean 2paxo0aHuH
M., komopwlli 8bipaxan npomecm Ha [lnowadu Benukozo
HayuoHaneHozo CobpaHus 8 cea3u ¢ OelicBUAMU NPABOO-
XpAaHUmMenbHbIX opeaHos. Bo apems npomecma oH 6bin 3a-
OepxaH 08a0yamer0 COMpPYOHUKAMU NoJIUyuU anpuopu
peanuzayuu c0600bl MHEHUS U 8bIpAXeHUU.

Bo emopom uHyudeHme yuyacmeogasn 2pax0dHuH b., ko-
mopeili 6bl1 3a0epxaH 80 epemsaA prew-moba neped Mu-
Hucmepcmeaom BHympeHHux [en, opeaHusosaHHom [alio-
Mapkom. [puyuHoU 3a0epXxaHua NOCYXua0 omcymcmeaue
paspeweHusa Ha nposedeHue cobpaHus, 8bi0aHHo20 [puma-
puel MmyHuyunusa KuwuHsy, HecMompsa Ha Mo, YmMOo CO2/1ACHO
3akoHy o cobpaHuax Ne 26 om 22.02.2008, makoe paspeuie-
Hue He mpebyemca. [lpy2ol yuacmuk cobpaHus, 6e3 Kakux-
JIU60 06BACHEHUU bbIST HACUIBHO NOCAXKeH 8 0bLWecmaeHHbIl
Mmpa+Hcnopm compyoHUKamu nouyuu.

B oboux cnyuasx 3a0epxarHbix cooepxanu 8 Komucapuame
nonuyuu myHUyunus KuwuH3y 8 medyeHue 5 yacoe.

Bo 8pemsa paccmompeHus ciy4as 2paxoaHuHa M. 6eio yc-
MAHoBJ/IeHO, YMO 80 BpeMA C80e20 Haxox0eHus 8 Komucca-
puame nonuYUU oH no08ep2anca Hacunuo. [lapnameHmckue
aosokamel nompe6ogasnu obvacHeHul om MuHucmepcmea
BHympe+Hux [len no nogody uHyudeHmos om 18 0ekabpA.

[pyron HarnAgHbIA NpYMep — MapL NpoTecTa, OpraHu3o-
BaHHbI 25 pekabpsa 2008 roga nuaepamy HenpaBUTENbC-
TBEHHbIX OpraHu3auuii B NoaaepKKy cBobopbl cobpaHuin B
Pecny6nuke MongoBa. Bo Bpema nposeaeHus cobpaHus, co-
TPYAHVK MuHncTepcTBa BHYTpeHHUX [len ncnonb3osan Hea-
[eKBaTHble Bblpa)KeHVA B OTHOLLEHWNW YY4aCTHNKOB MapLua.

MapnameHTcKne afgBOKaTbl CYATAIOT HEAOMYCTUMBIMU Bbl-
paxkeHus coTpyAHUKa MBJ], KoTopble HaHecn yuepb ye-
CTW 1 JOCTOUHCTBY rpaxpaaH Pecnybnukn Mongosa. bonee
Toro, cotpyavk MB[ ckomnpomeTmpoBan yupexneHue,
npeacTaButeneM KOToporo AenfAeTca. B aTon ¢BAsm pyko-
BoacTBy MB[] 6bifl0 pekOoMeH0BaHO AaTb COOTBETCTBYIO-
LLIY'1O OLIEHKY BbICKa3blBaHNAM CBOEro COTPYAHMKA 1 HavaTb
B €ro OTHOLUEHUN ANCUUMIAIMHAPHYIO NpoLeaypy.

CnepyeT OTMETUTb, YTO COMNACHO CTaTbe 4 3aKoHa O Nonu-
unm N2 416 ot 18.12.90, nonnumsa B CBOeN AeATENbHOCTU
NCXOAMUT M3 YBaXKEHUA JIMYHOCTUN FPaXkaaH 1 ABAAETCA ra-
|PaHTOM 3aLLUTbI X JOCTOMHCTBA, NPaB, CBOBOA 1 3aKOHHbIX
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NHTepecoB. Takxe, COrMacHO NOsIoXeHNAM cTaTbm 4 MNocTa-
HoBneHua MNpaBuTenbcTBa 06 OPraHU3aLMOHHON CTPYKTY-
pe, npefenbHon YncneHHoctn Mumnctepctsa BHyTpeHHMX
Hen n MNonoxeHun o Hem N2844 ot 30.07.98, peaTenbHOCTb
MBJ ocyuwiecTBnaeTcA B COOTBETCTBMM C NPUHLMMNAMK 3a-
KOHHOCTW, yBaXKeHWA JINYHOCTU, FyMaHN3Ma 1 coLnanbHOM
CcnpaBeAnnMBOCTY, KONNErnanbHOCTU B COYETAHUMN C €ANHO-
Hayanuem, COTPYAHWYECTBa C rpaxgaHamv 1 TPyAOBbIMU
KonnektuBamu, obecrneyeHna rnacHoct u cobniopeHns
rocyaapcTBeHHom 1 npodeccuoHanbHOM TaliHbl.

Mo MHEHUI0 MapnaMEeHTCKMX afjBOKATOB, HbIHELUHee MNoro-
XKEHME MOXXHO YNYYLLIUTb NyTeM Pa3BUTUA KOHCTPYKTVBHOMO
Zunanora Mexgy ny6nmyHomn BNacTbio 1 rpaXXaaHCKUmM obLue-
CTBOM, NyTeM OOMeHa MHEHUAMM, MOUCKa ONTUMASbHbIX
PELLEHWNI 1 peanr3aunm COBMECTHbIX Mporpamm. ITo 6naro-
TBOPHO MOBIVAET U Ha YPOBEHb 3PENOCTU HaLLEero obLecTsa.
OpobprB Kypc Ha eBpoOMenckre LeMOKpaTuyecKkmne LeH-
HOCTW, FpaXkAaHcKoe obLWecTBO, B CBOK ouepefb, JOJIKHO
npeoponeTb CTaTyC OMNEKAEMOro B OTHOLLEHWAX C OpraHamu
Bnactu. Cnepytowmin 3tan TpebyeT CTPEMSIEHUA, HA PaBHbIX
No3nUMAX C rocyfapCTBEHHBIMU OpraHamu, K AOCTUXKEHWIO
peanbHoro n 3¢PeKTVBHOro yyacTa B pacCMOTPeHUN 06-
LLleCTBEHHbIX BOMPOCOB 1, TaKUM 0bpa3om, JoKasaTenbCcTBa
MPW3HaKoB NMOAIMHHOIO HOCUTENs FOCYAAPCTBEHHOIO CyBe-
peHuTeTa. locTuKkeHne 3TON Lenn npegnonaraeT COBMeCT-
Hble YCUNUA BCeX 03HAUYEHHbIX CyObEKTOB.

PyKkoBOACTBYACb  BbILIEU3NIOKEHHDbIM, Yy4YWTbiBad [emMo-
KpaTuueckme ctpemnenua Pecnybnukm MongoBa, nap-
NaMeHTCKMe afBoOKaTbl peKoMeHAyloT 6e3oTnaratesibHoe
NPUHATNE HEOOXOAUMbBIX MEP B OTHOLUEHUWN COTPYAHWKOB

NPaBOOXPaHUTENIbHbIX OPraHOB, KOTOPble HapyLWAW npa-
Ba 1 cBobGOAbI rpa)AaH, a TakxKe opraHu3auumio 1 nposefe-
Hue obpasoBaTeNibHbiX MeponpuATuiA. LleHTp no Mpasam
Yenoseka rotoB oka3aTb HeOOX0MMYIO MOMOLLb, B paMKax
CBOUX KOMMETEHLUUA, B OpraHuM3auuy npocBeLleHnn Co-
TPYAHWKOB nonoununy B obnactn ceobonbl cobpaHuii, MHe-
HUWI N BblPaXeHWH.

Cnepgyet otmeTuTb, UTO LleHTp no MNpasam Yenoseka no-
nyymn 3aBepeHus OT pykoBoacTBa MuHucTepctBa BHy-
TpeHHMX [len o «npuHIMuU Heobxoo0uMbix Mep 018 npe-
domepauwjeHus aHano2uyHwlx cay4aes». ORHOBPEMEHHO
naprnameHTCK/e afiBOKaTbl MoMaraioT, UTO HenpepbiBHOE
o6yyeHne COTPYAHMKOB NPaBOOXPAHUTENIbHbIX OPraHOB U
yTBepXaeHne PekomeHZaumi no nogaepaHuio nopagka
BO BpeMs nposefeHnsa cobpaHuin (Mpukas MUHUCTPaA BHY-
TpeHHuX fen N2 274 ot 06.08.2008) NocnocobCTBYIOT yyu-
LWEHMIO MOMOXeHUs B 3ToN cdepe. TakxKe, cuMTaem Lene-
Cc006pasHbIM U CBOEBPEMEHHBIM M3YyUUTb HEOBXOAMMOCTD
BHeCeHMA NonpasBokK B cTaTbio 32 (3) KoHcTuTyuyun Pecny-
6nvkn MonpoBa AnA ee npuBedeHNA B COOTBETCTBME CO
ctaTben 10 EBponeinckon KoHBeHLMK O 3awmTe npaB Yeno-
BEKa M OCHOBHbIX CBOGOJ; perynnpoBaHue, nocpeacTsom
NpaBUTENbCTBEHHOIO aKTa, MOBEAEHUA COTPYAHWKOB ro-
nUUMM BO BpemAa MnpoBefeHus cobpaHuii; BKIOUYATL B
yuyebHble NPOorpaMmbl AOYHUBEPCUTETCKUX U YHUBEPCUTET-
CKUX yupexxaeHunin yuebHble Yacbl no ceobone cobpaHuii n
cBob6oAe BblpakeHUA B LienAx obecrneyeHna cneyunanbHoOM
NOArOTOBKM AOMKHOCTHBIX SML; MPUCTYNUTb K peanunsa-
LM NPOEKTOB, HanpaBfeHHbIX Ha YCOBepLIEHCTBOBaHMe
[eATeNbHOCTN YUMHOBHUKOB, 3aieICTBOBaHHbIX B MpoLecc
peannsaunmn ceoboabl CObpaHNii.
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1.6. MpepyanpexaeHue n 6opbba c AUCKpMMNHaLMEN

OvckpummnHaums, Kak dopma ywemneHums B noboin cuty-
aumK, HacToMbKO PACMpPOCTPaHeHa B AEMOKPaTUYECKOM
06LIeCTBE, UTO CYUUTAETCA MHOTVMM NIOLbMY HOPManbHbIM
ABNEHNEM.

Bce mexnayHapofHble OrOBOPbl U KOHBEHLUMU COAepaT
NMOJNIOXEHMA O HeAUCKpPUMWHaUMW. Heckonbko pecsaTtune-
TUI Ha3af Takue MOJSIOXKEHUA ObiNn BKJIIOUEHbl B HaLMo-
HaJIbHOE 3aKOHOAATENIbCTBO MHOMX CTPaH, B TOM UMcCie Ha
KOHCTUTYLIMOHHOM YPOBHe.

MNonoxeHna 0 HepUCKPYMMHALUUW COaepaTca B YcTase
OpraHuzaumn O6beanHeHHbIx Hauwuii, Bo Bceobuein [e-
knapauum lNpas Yenoseka n B MexgyHapoaHbIX MakTax
O TPAaXXOAHCKMX 1 MONIMTMYECKMX NpaBax M 06 3KOHOMU-
YecKuMx, coumnanbHbIX U KynbTypHbIX npaBax 1966 ropa, B
MexayHapoaHoOM KOHBeHUMWM O NuKBUZauum Bcex dopm
pacoBon gnckpumuHaumm 1965 roaa, B EBponenckon Kox-
BEHLUM NPAB YenoBeKa 1 OCHOBHbIX CBO6OA.

CornacHo cTatbe 16 KoHctutyumm Pecny6nuku Monpgosa
,Bce rpaxpaHe Pecnybnvkn MongoBa paBHbl nepef 3aKo-
HOM 1 BRACTAMMW HE3aBUCMMO OT pachl, HaLMOHaNbHOCTY,
STHUYECKOrO NPOUCXOXKAEHUA, A3bIKA, PeIUriK, Nona, B3rns-
[OB, MOSINTUYECKON MPUHAANEXHOCTYN, WMMYLLIECTBEHHOIO
NONOXEHNA NN COUMAnbHOro npoucxoxgeHuna”. MpuHuymn
HeJMCKPUMIMHALIMKN CTAHOBUTCA MOCTENEHHO OCHOBHbIM 3/1e-
MeHTOM B 06ecrneyeHnm 1 NPOABIKEHNMW NPaB YesioBeKa.

D,VICKpI/IMI/IHaLlVIﬂ noapbiBae€T BO3MOXKHOCTb obecneyeHus
COU,VIaﬂbHOI?I 3aWnTbl N ynydylleHUA YPOBHA XKU3HU, SKOHO-
MUNYECKOW 1 COU,VIaﬂbHOI?I CNoYeHHOCTN.

XoTa KOHCTVITyLI,VIﬂ n apyrne HopmaTMBHbI€ aKTbl 3aKpenna-
0T paBHONpPaBue rpaxpaH, HEKOTOPbIE 3aKOHbI coaep»<at

ANCKPUMUHAUNOHHDbIE MONOXeHUA, OTCYTCTBYET MeXaHU3M
3anTbl OT AUCKPUMKUHaLUN NN HepPaBEeHCTBA B NpaBax.

B HacToswee Bpemsa B Pecnybnuke MongoBa oTcyTcTByeTt
cneumanbHbIl 3aKOHOAATENbHBIN aKT, MpeaycMaTpuBato-
WMA UCKIOUEHNE OUCKPUMMHALMKN. XOTA HeKoTopble 3a-
KOHOAaTesNlbHble aKTbl PerynupyloT 3anpeT pasHbiX Gopm
OVNCKPUMMHALUMKY, Ha HaUMOHaNIbHOM YPOBHe OTCYTCTBYeT
cynebHan npaKkTuka B 3Ton cdepe.

YuutbiBasa ctpemneHune Pecny6nuku MongoBa K eBponei-
CKOW MHTerpaumnm n HeobxoaMMoCTb NPUBEAEHUA HALMO-
HanbHOrO 3aKOHOAATENbCTBA B COOTBETCTBME C MEXAy-
HapoAHbIMM CTaHZapTamy, MNapfameHTCKMe afBoOKaTbl
CUMTalT HeOOXOAUMBIM YCKOPUTb NPUHATAE MpOoeKTa 3a-
KOHa 0 npepynpexaeHun n 6opbbe C AUCKpUMUHALMEN,
TEM CambIM MOATBEPAVB CBOe CTpeMieHre K IMKBUAALNUN
Bcex GopM ANCKPUMUHALUN U HETEPNUMOCTH.

B npoeKTe BbILLEYNOMAHYTOrO 3aKOHa YTOUHAIOTCA KaTero-
pvK NKL, KOTOPbIE MOTYT MOABEPraTbCsA LUCKPUMUHALNN
Mo Npu3HaKam pachl, HALMOHANbHOCTH, STHUYECKOrO Npo-
VCXOXAEHWA, A3bIKa, PENUIWY, NoNa, B3rMALO0B, NONUTUYe-
CKOM NPUHAANEXHOCTU, UMYLLECTBEHHOTO MOMIOXKEHWS, CO-
LMANbHOTO NMPOUCXOXKAEHUS IV APYTUM MPU3HAKAM.

CornacHo npoekTy 3aKoHa, MapsiaMeHTCK1e afiBoKaTbl Oy-
JyT HafeseHbl MOSIHOMOYMAMM MO 3aLUTE OT AUCKPUMU-
Hauumn. bonee Toro, paccnefoBaHue Ciyyaes AUCKPUMU-
Hauwumn BygeT NpoBOAMTLCA MO XKanobe 3asBuTensa UM No
CO6CTBEHHOW NHULMaTUBE OMOYACMaHa.

HepguckpumnHauma ABnAeTCA ogMm 13 Hambonee YacTo Ha-
pywaembix npas pebeHka. Mo gaHHbIM [loknapa getein o
cobnopeHnn KoHBeHUM o npaBax pebeHka B Pecnybnuke
MongoBa cyuiecTByeT AUCKPYMUHALMA MO MPU3HaKaM 3T-
HUYECKOTO MPOUCXOXKAEHWSA, PENIUTM, COLMANBHOIO Npo-
UCXOXKAEHNA OCOBEHHO cpelu feTeil MHBaNVAoB 1 eTeil
U3 COLMaNnbHO-YA3BUMbIX CEMEN. DTUM JETAM CJIOKHO 06-
LLATbCA CO CBEPCTHUKAMM, MHTErPUPOBATHCS B 06LLECTBO.

B cdepe TpynoBbIx OTHOLIEHWIA, CaMOWi PacnpPOCTPaHEHHOM
$OpPMON AUCKPUMUHALMMN XKEHLUMNH ABASETCA OrpaHnNYeHmne
B MPUHATUN pelleHniA. bonee TOro, »KeHLWnHbI NOABepPratoT-
CA AUCKPUMUHALMN B CllyYae OTKasa NpaBOOXPaHNUTENbHbIX
OpraHOB BMeLUVBaTbCA B «CEMEWHbIE Aena», CONPAXKEHHble
C NPUMEHEHNEM HaCuUNuA.

B LleHTp no MpaBam Yenoseka noctynuno obpalyeHune ot
npeacenatena HaumoHanbHoro LleHTpa Pomos Mongosbl
Nno NOBOAY 3aABMEeHUA aAMUHNCTPATOPa aKLMOHEPHOTO 06-
LecTBa B agpec npeacTaBuTeneil HaLMOHaNbHOCTM poMa.

s ececesc s ne

89



FTMABA

CobniogeHvie npas yenoseka B Pecnybnvke Mongosa

D T T T R R I I T I T T I I R T R I R R R I I I I I I I I I N I I I AT AP P

10 HoAbpA 2008 rofa, Ha NpuUrnalleHye XypHanucTa npu-
HATb yyacTue B TeNeBN3NOHHOW NporpaMmme, agMUHNCTPa-
TOP U3bABWA CBOW OTKa3 MCMOJSIb30BaB BblpaXeHue «Libl-
raHcKoe TenieBmaeHmne».

Mo yTBepxaeHnaAm npefcepatena HaumoHanbHoro LieHTpa
PomoB MongoBbl, Ucnonb3oBaHe MOAOOHOro BbipaXke-
HWA NY6NNYHBIM IMLLOM OCKOPONAET 1 YHUKAET HE TONbKO
npeactasutenen LleHTpa, HO M npeacTaBUTenen Haumo-
HaNbHOCTN POMa B LIESTIOM.

CnenyeT OTMETUTb, YTO MPOoABUXEHMNE NpaB HauWOHanb-
HbIX MEHbLUNHCTB ABNAETCA OQHON U3 NPNOPUTETHDbIX 3aAa4
rOC)/ﬂapCTBeHHOVI NOJINTUKN B ccbepe MeXXHalOHaJIbHbIX
OTHOLIEHWI. B 3TOM KOHTEKCTe, BbiLleonuMcaHHble AeNCTBUA
|'|y6J1I/ILIH0r0 nnua MOryT CHUTaTbCA ,qVICKpI/IMI/IHaLlI/IeI?I no
NPU3HaKy 3THNYECKOMN NPUHaONEXHOCTU.

B MeXayHapoaHO KOHBEHLMM O NMNKBMAALMN BCeX Gopm
pacoBoll AUCKPUMUHALMW BblpaXkeHne «pacoBas AUCKpU-
MUHaLWsA» Onpefenserca Kak filoboe pasnuume, UCKMo-
ueHue, orpaHNYeHre UK NpeanoyYTeHne, OCHOBAHHOE Ha
NpW3HaKax pacbl, LBETa KOXM, POAOBOro, HaLMOHaNbHOro
VAN 3THUYECKOTO MPOUCXOXKAEHWA, UMEIOLLME LIeNbIo VN
CNefCcTBUEM YHUUTOXKEHME WN yManeHne NpusHaHus, uc-
MONb30BaHUA WM OCYLECTBAEHUA Ha PaBHbIX Havanax
MpaB YesioBEKa 1 OCHOBHbIX CBOGOA B MOMNTUYECKOM, SKO-
HOMMWYECKOW, COLMaNnbHON, KynbTYpHOW MAK NobbIX ApYy-
rMx o6nacTax obuecTBeHHON *Ku3Hu. CornacHo ctabe 2 .
b) KoHBeHUMH, Kaxaoe rocyaapcTBo-yuyacTHUK 06a3yeTcs
He coBepLaTh B OTHOLIEHWW L, TPYMM UAN YUPEXAEHNI
KaKuUX-nnbo aKToB WAV AENCTBUIA, CBA3AHHbIX C PacoBOW
OUCKPVIMMHAUMEN, U rapaHTUpOBaTb, YTO BCe rocydap-
CTBEHHble OpraHbl U FOCYAapPCTBEHHBIE YUPeXAeHuUs, Kak
HaLVOHasbHbIE, TaK U MeCTHble, ByayT AEeNCTBOBATb B COOT-
BETCTBUU C STUM 06A3aTENIbCTBOM.

PamouHas KOHBeHUMA O 3aluTe HaLMOHaJIbHbIX MeHb-
LUIMHCTB 06A3yeT CTOPOHbI MOOWPATL AyX TEPNMMOCTU U
Ananor mMexpay KynbTypamu, a Takke NpuHUMaTb dddek-
TUBHbIE Mepbl MO COAENCTBMIO B3aUMHOMY YBaXeHMI0, B3a-
VIMOMOHVIMaHMIO U COTPYAHUYECTBY MeXAy BCEMU JIMLLamK,
NPOXMBALWIVMUN Ha NX TEPPUTOPUU, HE3aBUCUMO OT KX IT-
HUYECKOW, KyNbTYPHOW, A3bIKOBOW U PENTMO3HON Npu-
HaANIeXKHOCTW, 0CO6EHHO B 0651aCTU 06pPa30BaHNA, KyNbTy-
pbl 1 cpeacTs nHbopmaLmu.

CornacHo cTaTtbe 4 3akoHa 0 NpaBax NuL, NPUHaANeXaLLmx
K HaLMOHanbHbIM MEHbLUMHCTBAM, U MPaBOBOM cTaTyce
nx opraHusaumin N2 382 ot 19.07.2001, niob6aa AUCKpUMU-
HauuA NO NPU3HaKy NPUHAAIEXHOCTN K HaLMOHaNbHOMY
MEHbLUNHCTBY 3anpeLiaeTcs.

PykoBoacTBysicb MeXgyHapOAHbIMA 1 HaLMOHaNIbHbIMU
NPaBoOBbIMY HOPMaMV U MOJNOXEHNAMM, BblpaXKeHue «Libl-
raHckoe TeneBugeHue» Obiflo pacLeHeHO MNaprameHTCKU-
MW afBOKaTaMy OVCKPUMMHALMOHHBIM MO OTHOLUEHWIO K
npeacTaBUTENAM HaLMOHANbHOCTM poma. B 3Ton cBAsn B
Blopo MeX3THMUYECKUX OTHOLLEHWI GblfIO HanpaB/ieHo 06-
paLLeHne ¢ TpebrBaHNeM NPUHATb HEOOXOAUMbIE Mepbl NO
JanbHenwemMy npefoOTBPALLEHMIO CllyYaeB ANCKPUMMHa-
LM MO HaLMOHaNbHOMY MPU3HAKY.

AHanornyHble caiyyan MOryT MoBAWATb Ha UMUAXK Pecny-
6nukn MongoBa Ha MexAyHapOLHOM YPOBHE 1 Crocob-
cTBOBaTb ObpalleHuio rpaxgaH B Esponenckuin Cyg no
MpaBam Yenoseka.

MapnameHTCcKre agBOKaTbl BbICTYMAIOT 3a CKOpelillee npu-
HATWe 3a0Ha o NpefynpeXxaeHnn 1 6opbbe ¢ ANCKPUMUHA-
Luen n paccMoTpeHre BO3MOXKHOCTW paTudukaumm Pecny-
6nvkont Mongosa MNpoTtokona N2 12 K KoHBeHL MM O 3awuTe
npas YenoBeKa M OCHOBHbIX CBO6OA.
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1.7. MNMpaBa peb6eHKa

B obecneyeHvie npas u cBobop pebeHka, MapnameHT Pe-
cny6nukn MongoBa npuHAN 3akoH O npaBax pebeHka N2
338 ot 15.12.1994, B KOTOPOM OroBapuBaeTcsi 0b6s3aTesb-
CTBO roCyfapcTBa rapaHTpOBaTh NPaBo Kaxoro pebeHka
Ha YPOBEHb »U3HW, HEO6XOAMMBIN ANA ero G13nTYeCKoro,
[lyXOBHOrO, YMCTBEHHOrO U CoLUManbHoOro passutus. He-
06x0AMMOCTb 0CO00 3aWnTbl pebeHKa OroBaprBaeTcs B
KeHeBckoin [leknapaumm npaB pebeHka 1924 roga, B [e-
Knapauuu npas pebeHka, nprHaTon leHepanbHON Accam-
6neert OOH B 1959 ropy, B ctaTbe 10 MexayHapogHOro nax-
Ta 06 SKOHOMNYECKMX, COLiMaNIbHbIX U KYNIbTYPHbIX NpaBax
N B UHCTPYMEHTaxX CneLmnann3mpoBaHHbIX YPeXKAeHUN npu
MeXAyHapOAHbIX OpraHM3aLuaAx, 3aH1MaloLmxca 6narono-
nyunem pebeHka. B 3Tom KoHTeKcTe NpaBo pebeHKa pactu
N pa3BrBaTbCA B CEMbe ABMAETCA OCHOBHbIM MPUHLUUMOM,
NnpefyCcMOTPEHHbIM B HaLMOHANbHOM 3aKOHOAATEeNbCTBE
M B MEXAYHAPOAHbIX MPaBOBbIX JOKYMEHTaX, K KOTOPbIM
npucoeanHunace Pecny6nuka Mongoga.

22 anpensa 2008 roga BCTYNUAN B CUITY NOMPaBKK K 3aKOHY
0 MaprameHTCKMX aABoKaTax, U Oblna yupexaeHa [Omx-

HOCTb NapNaMEHTCKOro afBoOKaTa No 3awmTe npas pebeH-
Ka. MocTtaHoBneHnem [MapnamenTta N2 222 ot 30.10.2008
6bln Ha3HaueH Ha [AOJKHOCTb MapriaMeHTCKUIA afBoKar,
OCYLLEeCTBAALWNA CBOV MOSIHOMOYMA B LiefAX rapaHTUpo-
BaHMA COONIOAEHNA KOHCTUTYLIMOHHBIX NMpaB 1 cBobog pe-
6eHKa 1 peanu3aummn Ha HaLMOHaNbHOM YPOBHE MOMoXe-
Huin KoneeHuuu OOH no npaBam pebeHKa LieHTpasibHbIMU
1 MECTHbIMM OpraHamu Ny6aMYHOI BNACTX U AOMKHOCTHbI-
MU INLLAMW BCEX YPOBHEN.

B 3TOM KOHTEKCTE I'IapJ'IaMEHTCKVIIh a[lBOKaT no 3awnte npaB
pE6EHKa cynTaeT HeobXoAMMbIM KOHCONMAaLuto yCI/U'II/IIh
KOMMETEHTHbIX OpraHOB BBMAY YKPeNnneHnA N nognepxku
NHCTUTYTa CEMbMU.

MocTaHoBneHnem MNpasutensctea Ne527 ot 21.05.2004 6bin
yTBepxaeH HaumoHanbHbIN nnaH meponpuatuin «0O6paso-
BaHWe ana Bcex» Ha 2004-2008 rofbl, KOTOPbLI COAEPXKUT
rnaBy «PaHHee obpa3oBaHue». OgHONM M3 OCHOBHbIX 3aJay
6b1510 NoBbiLeHre K 2008 roay ypoBHSA OxBaTa nporpamma-
MM JOLWKOJSIbHOro 06pa3oBaHmA [0 75% ana geTein B BO3-
pacte ot 3 go 5 net n go 100% pns geter B BO3pacTe oT 6
[0 7 neT, a TakXKe CoKpalleHune [0 YPOoBHA MeHee 5% pa3nu-
YN MeXAY CeNbCKUMW Y TOPOACKUMN PermMoHamu, Mexay
CcouMnanbHO YA3BMMbIMU KaTeropuaMW rpaxmaaH 1 Hacene-
HUeMm B Lieniom. XoTA 6bIn 3aperncTpupoBaHbl HeKoTopble
Nporpeccol, 3T1 3ajaun He Oblny BbIMOMHEHDI.

Okono 72,2% peten B Bo3pacTe oT 3 Ao 6 neT nocewatot
1334 pencreylowime [OLWKOSbHblE yuypexAeHUA. YpoBeHb
yyacTua fieTell B BO3pacTe OT 5 Ao 7 neT B nporpammax no
06sA3aTeNlbHOMY [OLIKONbHOMY 06pa3oBaHMI0 COCTaBiAeT
82,02%. /13 06Lero KonmyecTsa AOLIKOJIbHbIX yUPEXAEeHMN
800 - Tunosble 3aaHnA, 525 — aganTupoBaHHbIe 34aHNA U
4 - cneymanbHble CTPOEHUS.

B nocnegHue rogbl WKonbHaA cucTeMa nogeepranacb MHO-
rouncneHHbIM npeobpasoBaHNAM, HanpaBfieHHbIM Ha pe-
anu3aumio NocTaBneHHbIX 3ajay B cdepe obpasoBaHuA B
nepexoaHbIvi Neprnof K pbIHOYHOWM SKOHOMUKe. B 31O cBA-
31 CemMbA 1N AOLWIKOJNIbHbIE YUPEXAEHUA ABNAIOTCA CaMbIMU
BaXHbIMW pakTopamm B paHHeM 06pa3oBaHUN.

AKTyanbHoW ana pecnybnuky octaetca npobnema oxeata
JeTeil WKonbHbIM 0byyeHrem. Mo gaHHbIM MuHUCTepCTBa
NPOCBELLEHNA 1 Mosioaexu, K 15 Hosibpsi 2008 roga ocTa-
JINCb BHE LUKONbHOTO 06yyeHus 42 pebeHka B BO3pacTe OT
7 po 16 ner. B TeueHne yyebHoro rofa 2 getein nepectanu
noceLwaTb WKOJY MO HEW3BECTHLIM MPUYMHAM.
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BosrneeyHve peTell B 06pa3oBaTenbHbI NPOLeCC HaXOANTCA
nof rocyfapcTBeHHbIM KOHTPONEM, YTO NPUBENO K CHIXe-
HWIO KONNYeCTBa AeTel, HEOXBaYeHHbIX LUKOMbHbIM 06yye-
HueMm. Tak, B 2003 rogy ocTanucb BHe LWKONbHOIO 06yyeHns
1263 pebeHka. K 1 okTA6psa 2007 roga 371 noKasatenn CHu-
3unuck po 123 pebeHka. He ycTaHOBNEHO TOYHOE KONNYeCT-
BO [leTel, HaXxoAALMXCA 3a NpeenaMmn CTPaHbl, B TOM yucne
XKepTB TOProBAN IIOAbMM, KOTOPbIE TaKXe MOMOSHAIT PAfbI
HeoXBa4eHHbIX LWKOJbHbIM 06pa3oBaHVeMm eTeil.

MaTtepuanbHoe NONoXeHNe cembk, 6ONbLIOE PACCTOAHNE
MeXay AOMOM U LIKOJMIOMN, CO0p AEHEXHbIX CPeAcTB C po-
OUTENEN TakXe BNMAIOT Ha NPOLECC BOBJIeYEHMA feTen B
06pa3oBaTabHbIl NpoLecc.

Bbinn 3aperncTpupoBaHbl Ciyyan, Korga et nopgsepra-
JINCb ANCKPUMMHaUWM 3a HeynniaTty pogntenaMmm yCcTaHOB-
NeHHbIX AeHEeXHbIX B3HOCOB.

B Llenmp no lMpasam Yenoseka obpamusca 2paxoaHuH M.,
Komopwlili coobwus o HUskol noceujaemocmu e iuyee C.

Bo 8pems gusuma napaameHmckozo ad8okama 8 3mo yye6-
Hoe 3asedeHue, 6bis1 ycmaHosneH pad HapyweHul 8 cpepe
obecnedeHus yciosuli obydyeHus, HEOOOCHOBAHHOE Heno-
ceujeHue luyes HeKOMOPLIMU yHaWuMUcs, HeadeKkeamHoe
omHoweHue neddz0208 K y4aujumMcs.

bonee mozo, nodmeepdusica cayyal C y4yauuMmAcs-
uHeanudom | 2pynnel, Komopsili yyusnca Ha domy. C 1 ceHms-
6pAa 2008 200a 00 MOMeHMa cocmassieHus 00K/1aoa, ¢ Heco-
8epweHHOIeMHUM He 6b1710 Npo8edeHO HU 00HO20 YPOKd.

Mapnamenmckuli adsokam obpamusca 6 MuHucmepcmeso
npocgeweHuUs U Moa00exu ¢ mpebosaHuem o pacciedosd-
HUU 0aHHO20 ciyuas. K coxaneHuto, omeem MuHUCmepcmaa
He y0osiemeopus NapaameHmMcko2o0 adeokama, mak KakK 8
HeM He ocgeujeHbl 8ce acnekmbl.

PacueHuBan Takme MeToAbl BOCMUTaHMA 1 06yUYeHns Hefo-
MYCTUMbIMU, NMAPIAMEHTCKMI afBOKAT NPU3bIBaeT Komne-
TEHTHble OpraHbl pa3paboTaTb 3G deKTUBHbIE MHCTPYMEHTbI
MOHUTOPUHTra cobntofeHnsa npas pebeHKa 1 peKomeHayeT
MpVMeHeHNe ANCUMMVHAPHBIX B3bICKAHWI K Nperofasa-
TENAM, KOTOPbIE X HaPYLLAIOT.

Ha neBom 6epery [lHecTpa B HacTosALee Bpems yHKUMO-
HUpyloT 8 obLleobpa3oBaTeNibHbIX yYebHbIX 3aBefeHul,
noaBeAoOMCTBeHHbIX MUHKCTepCTBY 06pa3oBaHuA 1 MONo-
eXu, B KOTOpbIX AO6POBONBbHO 06yyatoTcA 2637 yyalmx-
cA. B TeueHne 2007-2008 yuebHOro rofa H1U OLMH U3 HUX He
npeKkpaTua noceLatb LWKOony.

XoTA paHHble yuyebHble 3aBefeHUA QUHAHCUPYIOTCA 13
rocypapctseHHoro Gioogxeta Pecny6nuku MonpoBa, He-
KoTopble Mpobnembl OCTalOTCA HepaspeLlleHHbIMU. Takm
obpasom, yyawmmcs nuues Jlyunad bnara u3 ropoga Tu-
pacnonb He NPefoCTaBAAETCA MMTaHNE, Tak Kak B yue6HOM
3aBefileHUN HeT cTonoBoil. B nuueax M.EMuHecky, LtedaH

yen Mape 1 B rumMHazum Kop»koBa OTCyTCTBYeT TPaHCMOPT
AJIA NepeBO3KM YYaLLMXCca.

[o cvx nop cywecTByeT npobnema nepemelleHns Yepes
TaMOXEHHbIe MOCTbl YYebHbIX Nocobuii, yuebHNKOB, Mpo-
[YKTOB NMUTaHWA U T.4.

MapnameHTCKUIN afjBOKaT CUMTAET COEBPEMEHHbIM Gonee
3¢bPeKTMBHOE BMELLIATENbCTBO BacTel B OCYLLECTBIEHUN
NMOCTOSHHOTO MOHWUTOPUHIA AeATeNbHOCTM YYebHbIX 3aBe-
ZeHU Ha neBoM bepery [lHecTpa.

Mo npexxHeMy OCTaeTcs TAKeNbIM MONOXKeHNe AeTell CUPOT.

B npowepwem ropgy B LieHTp no MNpasam Yenoseka npogon-
»asm NocTynaTb Xanobbl OT ObIBLUNX BbIMYCKHKOB LLKOJI-
MHTEPHATOB, KOTOpble XafoBafncCb Ha OTCYTCTBUE XWUMbA,
BO3MOXHOCTWN TPYAOYCTPOUTLCA U T.A.

Mocne OKOHYaHWA WKON-UHTEPHATOB BbIMYCKHUKN CTaNKU-
BaloTcA C Yyepefoii Npobnem, KOTopble OHU He MOTYT pas-
peLunTb CaMOCTOATENIbHO, B TOM YMC/1e C HEBO3MOMHOCTbIO
HanTu pabory.

TpynoycTponcTBO AeTeN-CMpOT 1 JeTell, ocTaBlumxcs 6e3 no-
NeyeHns poguTenen — BbiMYCKHUKOB LWKOM-UHTEPHATOB OCYy-
LLLeCTBAAETCA TAXKENO NO HECKONbKMM NPUUYMHAM: OCTYTCTBME
JeHer 1 BO3MOXHOCTU cofepxaTb ceba B nepuop obyueHns
Ha Kypcax npodeccmoHanbHoOro GopmMnpoBaHus, oOTCyTCTBIE
B LUKOMAX CMeuuanncToB no npodeccroHanbHON OpreHTa-
LK; MUHUMAJIbHbIE BO3MOXHOCTYM TPYAOYCTPONCTBA C 16 NeT;
M3epHble 3aprnnaThbl, He MO3BONALIME MOKPbITb PaCXOAbI 3a
HaeM Wb, Ha NMOKYNKY OAEXAbl N NATaHWA.

B Takux ycnoBusx 60NbLIMHCTBO NPOAOHKaET yueby B Npo-
beccroHanbHbIX TEXHUYECKUX ydyunivwax, nosaydyaer 2-3
npodeccuu, 4Tobbl pacTAHYTb BpemMA NpebbiBaHUA B 3TUX
yUebHbIX 3aBeJEHUAX C TEM, UTOObI IMETb KPbILLY Hag roso-
BOW 1 6ecnnatHoe nuTaHue.

MapnameHTCKMIA afBoOKaT Mo 3awuTte npas pebeHka obpa-
mnca B MaButenbctBo Pekcnybnunkn Monposa, B MuHm-
CTEPCTBO COLMANbHOM 3aLiuThl, CeMbu U pebeHKa, B MyHU-
uunanbHoe yrpasneHue no 3awmte npas pebeHka. Tem He
MeHee, OCHOBHblEe NPO6IEMbI OCTAIOTCA HEPa3PELLEHHBIMU.

B 2004 rogy MyHuuunanbHbin coBeT KuwwnHeBa yTBep-
avn MyHuumnanbHyto nporpammy Ha 2004.2007rr. ,[etu-
CUPOTbI 1 feTn-oCcTaBLmeca 6e3 noneyeHuns poautenen,
ANA peanusauMmn KOTOpOW MpesycMaTprBanocb Bbifene-
Hre GUHAHCOBbIX CPeACTB ANA NPeAoCTaBleHNA coLmanb-
HOTO Wb BbllleHa3BaHHOW KaTeropuu rpaxpaH. JTa
nporpamMma octanacb Hepeann3oBaHHOM.

Mo JaHHBIM MyHMLMNANBHOrO YNpaBfieHNA 3aWwnTbl Npas pe-
6eHKa, bonee 240 YenoBeK HYKAAOTCS B XXWUON NioLaan.

OduumanbHaa ctatucTiKka 3a 2007-2008 IT. 0 KonuuyecTse
LEeTein-CMpoT 1 AeTel, ocTaBLUUXCA 6e3 noneyeHns poauTe-
nen, BbIMMAAWT CneayoLwmnm obpasom:
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2007 rop, | 2008
Konuuecmeo oemeti-cupom 2201 1780
Konuyecmeso demeti, Bochnumelgarouyuxcsa 0OHUM u3 pooumesieti 16407 15938
Konuyecmeso demeti 8ocnumei8aoWuxcs 8 MOHOPOOUMesIbCKoU cemMbe (Mamb-00UHOYKA U 42547 36006
opyaue cumyayuu)

MomelyeHre pebeHKa B yupeXaeHUe WHTEPHATHOro Tuna
HapyLUIAEeT ero NPaBo Ha *U3Hb B cembe. CeroaHs npogsura-
eTCA naes BoCnuTaHusA pebeHKa B CeMbe UK B NPUGANKEH-
HOM K ceMbe cpefe. B uenax npegynpexaeHna MHCTUTYUmo-
Hanu3auuy feTen-cmpoT Heobxoaumo 0bpPaTUTb BHUMaHKeE
Ha pa3BUTME COLMANbHbIX YCITYT CEMENHOrOo TUMa.

KoHBeHUMsA o npasax pe6eHKa YTOYHAET, YTO BO BCEX nen-
CTBMAX B OTHOLUEHUN JeTei, He3aBUCUMO OT TOrO, npeanpu-
HUMAOTCA OHW rocyfapCTBEHHbIMN NN YaCTHbIMN yUpeXx-
AeHNAMKM, 3aHMMaLWKMMNCA BonpocamMn coumnanbHOro
obecneyeHus, cyfaamin, agMUHUCTPATUBHBIMA UNTN 3aKOHO-
AaTenbHbIMN OpraHamun, nepBooyvyepenHOe BHMMaHuE yae-
NIAETCA Hanny4dwemy obecneyeHuo NHTEpPECOB pE6EHKa.

Hapsagy ¢ ppyrumu npobnemamu, opraHbl MeCTHOro my-
6/IMYHOrO YNpPaBNEHUA CTaNKUBAKOTCA C TPYAHOCTAMU B
npeaocTaBneHnn 3eMenbHbIX YY4acTKOB Noj Aoma, cornac-
HO nonoxeHuam ctatbn 11 3emenbHoro Kogekca. Cornac-
Ho lMocTtaHoBneHuto MpaButenbctea N2 937 ot 12.07.2002,
AEeTV-CMPOTbI 1 [eTH, OCTaBLUMecs 6e3 noneyeHus pognTe-
Nel, MOMELLEHHbIE B AIETCKUIA AOM, Ub/ POAMTENN He Obinnv
obecrneyeHbl Xnnbem, Npu BbIXOAe U3 eTCKOro AoMa obe-
CMeymBaloTCA opraHaMm MecTHoro nybnnyHoro ynpasse-
HMA NO MEeCTy UX POXAEHUA UM MO MeCTy NPOXKUBaHWA
poavTenen-socnuTaTenien Xnnomn NAoLWaabo Uax 3emenb-
HbIM YYaCTKOM ¥ [ONIFOCPOYHbIM 6ECMPOLEHTHbIM fEHEX-
HbIM KpeUTOM 1A CTPOUTENbCTBA KUJIbA.

K napnamenmckomy adsokamy obpamunacb cembs 3., Ko-
mopas opearuzosana 8 1991 200y 0demckuti 0om cemeliHo20
muna, 8 KOmopom codepxamcs u socnumeligaromcs 15 de-
met, uz komopeix 13 6bl1U ycbIHOBIEHBI. B HacmoAwee speme
4 80cnUMaHHUKo8 demcko20 doma cemeliHO20 MuNd Xenarom
noay4umes 3emesibHble y4acmku 0718 cmpoumenbcmaad 00-
Mos. Bonpeku delicmayrowemy 3aKkoHo0amesnbCcmay, op2aHel
MecmHo20 NyO/IUYHO20 yNpassieHus OmKasel8armcs npeoo-
cmasums 3emMesibHble y4acmKu 0718 Cmpoumesibcmea 0oMos.

B Takux ycnoBuax AETY BbIHYXAEHbI Cami UCKaTb Crocobbl
paspeLLeHns XUNULLHOTO BOMPOCA. B HekoTopbix ciyuasx
OHV OBbBEAMHAIOTCA B HEMHOTOUYMCIEHHbIE FPYMMbl U Ha-
HUMAIOT XWJIbE, B APYrMX CIy4yasX BbIHYXAEHbl OBXMBATH
noABasbHble MOMELLEHUS, TPYAUTbCA B KPECTbAHCKUX XO-
3AUCTBaX 3a NPONUTaHKE ¥ NPOXKMBaHUe. YCTb U3 HYX coBep-
LaeT NPeCTynNeHns 1 NONajaeT Ha CKaMbto NOACYAVMbIX.

563yCHOBHO, I'Iapl'laMeHTCKI/IIZ alBOKaT CO3HaeT BCHO CNOXK-
HOCTb U3NOXEHHbIX np06neM, TEM HE Me€Hee, OHN He MOoTyT
OONro 0CTaBaTbCA HEepPa3peLeHHbIMW.

Moka elwe cywecTsyeT MHOro Npobnem B chepe AeTCKOW
NPecTynHoCTy.

Mo paHHbIM MuHucTepcTBa BHyTpeHHMX [en Pecnybnukn
Mongosa B 2008 rofy HecoBepLUEHHONETHUMU 6bIIO CO-
BepLueHo 1629 npectynneHun, Ha 5,3% meHbLue yem B 2007
roay (1721).

B coBepLieHun 3Tnx npectynneHnin yyactsoanu 1952 He-
COBEPLUEHHOMNETHUX, YTO Ha 4,1% 6onblue yem B 2007 rogy,
13 KoTopbIx 1562 (+6,2%) HeTpy#oyCTPOEeHbl KN He noce-
WwaitoT wkony, 304 (+10,3%) yyawmecs. M3 obuiero Konuue-
CTBa HecoBeplUeHHoneTHuX, 1906 (+6,1%) coBepumnnu npe-
CTynneHve Brnepsble, 46 HecoBepLUIEHHONETHUX - MOBTOPHO
(-42,5%). N3 obLyero konnyecTsa HeCOBEPLUEHHONETHUX, K
YFOJSIOBHOWN OTBETCTBEHHOCTMN 6bINU NprBnedeHbl 1512 ye-
nosek, 4to Ha 17,7% meHblLue yem B 2007 rogy.

B HacToAllee BpemA Ha ydyeTe B NpPaBOOXPaHUTENbHbIX
opraHax yncamtca 3984 HecosepLUeHHONETHMX NpPaBOHa-
pywuTensa n 996 HebnarononyyHbix pogutenei. CoTpyaHu-
KaMu OTAEN0B Mo [ieflaM HeCOBEPLUIEHHONETHNX 1 HPaBOB
6b11 cocTaBneHbl 4353 NpoTokosna 06 aAMUHUCTPATVIBHOM
npasBoHapylieHun (561 — menkoe xynuraHcTeo, 3037 - pac-
nyUTVe CNUPTHBIX HAaMWUTKOB B OBLLECTBEHHbIX MECTax 1 Mo-
ABMIEHNE B OOLLECTBEHHbIX MecTax B NbAHOM BUE).

B 3TOM KOHTeKcTe, cornacHo lNnaHy AONONAHUTENbHbBIX Mep

NO YMEHbLUEHMIO TaKNX COLManbHbIX ABMEHNN, Kak NOnpo-
LWaHMYecTBO, BPOAANKHNYECTBO 1 «AeTW yauubl», B 2008
rogy 6bi10 3apernctpuposaHo 1680 cnyyaeB nomelleHns
B LleHTp BpemeHHOro cofepaHnA HecoBepLUEHHONETHUX
(8 2007 rogy-1507 cnyyaes).

Hanbonee pacnpocTpaHeHHble Ciyyan OCTaBneHUA fe-
Teln Joma 6e3 3BefloMa B3POC/IbIX M NMepcoHana y4ebHbIxX
3aBefleHNi1, ObINN 3aperncTpupoBaHbl B paiioHax fno-
BeHb-127, CrpsweHb-101, Kanspawb-68, KpuyneHb-52,
AHeHnn-Non-67 Opxeir-49, XblHYelwTb-55, YHreHb-31, Yu-
muwnua-29, KayweHb-25, TeneHewTb-23, tedan-Bops-21,
Kaxyn-20, Pe3nHa-19, HucnopeHb-19, ly6scapb-17, KaHTe-
mup-17, Jleosa-16, Yagbip-JlyHra-16 T.4.

PoanTenu urpatoT BaxHylo posib B BOCNUTaHWUU feTei. Ta-
KM 06pa3oMm, 0CTaeTCa HepaspeLueHHol Npobnema aeTer,
ocTaBLUMXCA 6e3 poanTeNbCKOro Haa3opa. [eTn ocTaloTcs
6e3 noneueHns poguTeneli Mo PasNYHbIM NPUYMHAM: PO-
JOUTENN HaxomATCA 3a Py6GexoMm, UCMONHAIOT HaKasaHve B
MecTax NuweHns cBobofbl, ABNAIOTCA aNKoroaMkamm uam

s ececesc s ne

93



FTMABA

CobntoaeHne npas Yenoseka B Pecnybnunke Mongosa

D T T T R R I I T I T T I I R T R I R R R I I I I I I I I I N I I I AT AP P

HapkKoMaHamu. ExxerogHo KonmuyecTBo 3TuX feTel yBenu-
yMBaeTCA B CBA3U C POCTOM TPYAOBON MUFpaLIMN.

MuHucTepctBo BHyTpeHHUX [en cuutaer, uto oOpraHbl
MeCTHOrO My6/IMUHOrO YNPaBNeHNA HE UCMONMHAIOT JOMK-
HbIM 06pa3oM CBOM 06A3aHHOCTU, @ YCUNNA rOCY[aPCTBEH-
HbIX YUpeXAeHUI N MeXAYHapOAHbIX OpraHn3aLui B 0bna-
CTU SKOHOMUYECKUX 1 coLmanbHbIx pedbopm He NpuBenu K
OXVAaeMblM pesynbTaTam. OTO NNWHWIA pa3 NoATBEPKAa-
€T, UTo pebeHOK 1 ceMbs ABMAIOTCA Hanbonee yA3BUMbIMU
rpynnamu, nogBeprHyTbIMI COLMANbHbIM PUCKaM.

ApBoKaT pebeHKa cunTaeT LesiecoobpasHbiM pa3paboTaTtb
CrneuvanbHylo Nporpammy rocyfapcTBEHHOW MOAAEPXKKA
3TOiA KaTeropun HaceneHus.

Heobxofummo yTBepamnTb HoBOE lNonoXKeHre O feATenbHo-
CTV OpraHoB OMeKW, perynupytollee AeaTenbHOCTb 1 OTBET-
CTBEHHOCTb OpraHOB OMEKM 1 ONMeKYHOB B chepe obecrne-
YEHUA MPaB 1 3aKOHHbIX MHTEPECOB HECOBEPLIEHHONETHMX
JeTell, B TOM uncne geTein-cupoT u aeTeld, octaBlumnxcs 6e3
nonevyeHna poauTenen.

Mo MHeHMo CneuranncToB, OpraHbl ONeKy JOSKHbI GYHK-
LMOHUPOBATb aBTOHOMHO W HE MOAUYMHATLCA MUHUCTEp-
CTBaM Wnn AenaptameHTam. Takum obpa3om, obecrneunTca
He3aBMCMMOCTb U OOBEKTUBHOCTb COTPYAHWKOB JaHHbIX
CTPYKTYp BO BPEMS MCMOSIHEHMS CBOUX NPAMbIX 06A3aHHO-
cTein. Heobxoamnmo yBennunTb KONMYeCcTBO CNELNanCToB,
B TOM UmMC/ie NOMOJSIHUTL LWTaTHOE pacnucaHmne ynpasneHuin
MOJOZEMKN U CNOPTa NCUXONIOramu, I0pucTamu, coumasb-
HbIMK PaboTHMKaMM.

Takxe, HeO6XOANMO yperynmpoBaTb Ha 3aKOHOLATENbHOM
YPOBHe CTaTyC 3aKOHHOro MpefCTaBUTeNsA HecoBepLUeH-
HoneTHero pebeHKa Ha neprof OTCYTCTBUA poauTenein u

NPUHATbL 3aKOH 0 pebeHKe, HaXOAALEMCS B 3aTPyAHUTENb-
HOM nonoxeHun. B HacTosLee BpemA B KaXAoOM paiioHe
paboTaeT No ofHOMY CMELMANNCTY, KOTOPbI YYacTBYeT B
cynebHbIX NpoLeccax, paspeLiaeT BOMPOChl YyCTaHOB/IEHMS
OMeKn ¥ MoMeYnTenbCTBa, 3aHMMaeTca npobnemamu ycbl-
HOBMEHWsA 1 T.4.

XoTA 3aKOH MpeaycMaTpuBaeT creumnanbHble Npoueaypbl
LN fieTel, OH He YTOUHSAET, eCNIN COTPYAHUKMN YUpexaeHNi,
YYacTBYIOLMX B OTNPABAEHUN MPaBOCYAUA B OTHOLUEHUN
HECOBEPLUEHHONETHUX, HYXKAAKTCA CneunanbHoN noaro-
TOBKe. 3aKoHoAaTeNnbCTBO Pecny6nunkyu MongoBa He fenaet
pasznuuunii Mexay BraaMu Mep npeceyeHmns 4 B3pOCbIX 1
HecoBepLIEHHONETHYX. [TOMUMO NepefaYn HeCOBEPLIEHHO-
NEeTHero nog, NPUCMOTP, K HEMY NMPUMEHSAIOTCA Te e Mepbl
npeceyeHns, KOTopble NPeayCcMOTPEHbI ANs B3POCIbIX.

Taknum 06pa3oM, HeCOBepLUEHHONETHUE, HaxoaAwmecs B
KOHONUKTE C 3aKOHOM, JO/MKHbBI ObITb OTAENEHDbI OT B3pOC-
NbIX, B paMKax YrojioBHoro npecnegosanusa. Ho Ha camom
Jene, [eTU YacTo HaxoAATCA B KOHTaKTe ¢ nocnegHum. Cy-
febHble pa3bupaTtenbcTBa C yyacTuem feTeli NpoxoanT B
OHOM MOMELLEHUN C OCTaJIbHbIMU CyAeOHBIMU NpoLecca-
MW, UTO MOXKET MOBNINATL Ha pebeHKa, Ha ero SMOLMOHaNb-
HOe COCTOsHMe BO Bpems cygebHoro pasbupatenbcrsa.
HecmoTps Ha To, UTo YrofioBHbIN KOAEKC NMO3BOJIAET U pe-
KOMEHZYyeT BOCMUTaTENbHbIE MEpPbI, CyAbl MpeanoYnTaoT
Ha3HauyeHne NCNpaBUTENbHBIX Mep.

3a Il nonyrogme 2008 roga uncno geTen, HAXO[AALMXCA NOA
CTpakel, COKPaTUIOCh B CBA3M C NPUMEHEHMEM 3aKOoHa 06
aMHUCTWX B CBA3M C npoBo3rnaweHuem 2008 roga logom
MOJIOAEXN.

M3 nHdopmaumm, npeactaBneHHom [JenaptaMeHToM neHu-
TeHUMapPHbIX yUpexaeHun cnepyer:

2007 200 | 2008 200 | +- | +-%
ApecToBaHHble HECOBEPLUEHHONETHNE 129 159 +30 +23,26%
KonnyecTBo HecoBepLUEHHONETHMX, MOCTYMMBLUNX B MEHUTEHLNAPHbIE 131 157 426 +19,85%
yupexgeHua
KonnuyectBo geten, poanBLLNXCA B 3aKIOUYEHUN 4 1 -3 -75,0%

| 01.01.2009

01.01.2008

Konnuectso OCYyXAEHHDbIX, COBEPLINBLUNX NpecTyrjieHne B BO3pacTte A0

BMeCTe C MaTepAMU

315 158 -157 -49,84%

18 net
KonunyecTBo ocy>KAEHHbIX, MICNOTHAOLWMX HaKa3aHWe B MEHUTEHLNAPHbIX 168 34 134 -79,76%
yupexaeHUAX AA HECOBEPLUEHHONETHUX

B Bo3pacTe Ao 18 net 92 24 -68 -73,91%
U3 Komopebix

ctapuwe 18 net 76 10 -66 -83,54%
KonnyecTtBo HecoBepLUEHHONETHUX, COAEPKALLUXCA B N30NATOPAX 59 59 _ )
YronoBHOro npecsiefoBaHnsA
KonunyectBo geten, HAXOAALWMNXCA B NEHUTEHLMAPHBIX YUPEXKAEHMAX 1 8 3 27.27%
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CornacHo nHpopmauun, npeacTaBneHHon [lenaptameHToM
NeHVTEeHLMapHbIX yupexaeHuin, bnarofapa ryMmaHuTapHom
nomowy B 2008 rogly neHUTEHUMAapPHble yupexxaeHnsa obinm
obecneyeHbl B KakOW-TO CTEMEHW NOCTENbHbIM bGenbem,
ofexaon n obyBblo AnA oCy>KAeHHbIX. B HacToALlee Bpemsa
B LenAxX ynyyleHna ycioBu cogepkaHua B MNeHnTteHum-
apHOM yupexxaeHumn N2 7 Pycka npoBOANTCA KanuTasbHbIN
PEMOHT MeAMLMHCKOro 6510Ka, B KOTOPOM NpeAyCcMOTPeH
OTCeK AnA maTepen C 4eTbMM B BO3pacTe A0 3 neT.

XoTA TOT GaKT, UTo pebEHOK MOXKET HaXOAUTLCS B TIOPbME C
MaTepuio 10 TpexXJIETHEro Bo3pacTta, 6naroTBOPHO BAMSAET
Ha pa3BuTMe NPUBA3AHHOCTU, HeNb3A CKas3aTb TO Xe camoe
0 cpepe ero obuTaHus. Tak, Bo Bpems nocewieHns MNeHnTeH-
umapHoro yupexxaeHus N2 16, aiBokaTt pebeHKa ycTaHOBU,
UTO YCJI0BMSA MPOXKMBAHUA JEeTEN He CNOCOBCTBYIOT UX HOP-
ManbHOMy pa3BuTUio. Mo cpaBHeHNIO0 ¢ 60NbHULON UK AeT-
CKVM AOMOM, TIOpbMa ABNAETCA 6onee CypoBbiM MECTOM, B
KOTOPOM [eCTBYIOT CTPOrne npasuna, HEMOHATHbIE AeTAM.
AHanorus mexay cpefoil BOCNTaHuA B TOPbMe 1 60MbHU-
Lie Mo3BoNAeT BbiABUTb PAA HebnaronpuatHbiX $GakTopos:
OTCYTCTBME OTAENbHON TeppUTOPUU ANA MPOryNnKu, OTCYT-
CTBME NepCcoHana 1 BOCNuUTaTeNbHbIX MPOrpamm, OTCYTCTBUE
afleKBaTHOrO MeMLMHCKOro obCnyKuBaHWA (DeTn He Bak-
LIMHUPYIOTCA), OTCYTCTBUA CBA3UN C BHELUHUM MUPOM Y T.A4.

B 3TOM KOHTeKCTe HeobXoAMMO MpPeAnpPUHATL Mepbl, Ha-
npasfieHHble Ha HOPMasibHOEe KOFHUTUBHOE U ABUraTeNHoe
pasBuTMe feTell, BOCMUTHIBAIOLMXCA B TIOPbMaXx, Heobxo-
AVMO NpPefoCTaBUTb BO3MOXHOCTb AETAM UrPaTb He TOMb-
KO Ha TEpPUTOPUN NEHWUTEHLMAPHOTO YUPEXAEHWS, HO U
3a ero npegenamm B NPUCYTCTBUMU CMELMan3MpoBaHHOIo
nepcoHana (yuutenei, mncuxonoros). Heobxoammo pfatb
BO3MOXXHOCTb [€TAM MO3HaTb MUP 1 HabpaTb KU3HEHHDIN
OMbIT 33 NpeAenaMm TIPEMHbIX CTEH.

MuHMManbHble cTaHZapTHble npaBuna OOH, Kacatowmecs
OTNpaBfeHnA NPaBOCYANA B OTHOLEHWN HECOBEPLUEHHO-
netHux (MeknHckune npasuna), Oeknapauma OOH, kacato-
LAACA 3aLMTbl XKEHLWMH 1 AeTel B Ype3BbluaiHbIX CUTYa-
LMSX MPY3HAOT HEOXOAMMOCTb 0COO0N 3aLnTbl pebeHKa.

HecogepwenHonemruli X. nodgepecs xecmokomy o06pd-
WEHUI0 CO CMOPOHbI COMPYOHUKO8 NpAsooXpaHuUmesib-
HbIx opeaHos. lpu HenocpedcmeeHHOM emewamenbcmae
napnameHmckKo20 adsokama no 3aujume npdg pebeHKa,
661U ycmaHossieHbl ynyujeHUs 8 pabome npoKypamypbi,
KOmopada He NOpy4yusna HA4Yasao y20/108HO20 Npeciedosd-
HUA No OaHHOMY (hakmy, 02paHUYUBLIUCL PACCMOMpeHuem
Xanobwel Ha 0CHOBAHUU cM. 274 Yeon08HO-npoueccyabHo20
KOOeKca, 02paHUYUBLILCL BbIHECEHUEM NOCMAHO8/IeHUs 06
omkase Ha4ame y20/108Hoe npecnedosdarue. [locmaHosse-
Hue 06 omkasze HAYaMb Y20/108HO€e Npeciedos8arue 6biIo0
obxanosaHo. CydebHas uHcmaHyusa obvasuna Hedelicmeau-
meslbHbIM NOCMAHOB/1IeHUe 06 OMKA3e Ha4dme y20/108HOe
npecnedogaHue u 06s3asaa nNpoKypamypy ycmpaHume 8bl-
ABJIeHHbIe HaPYWeHUsA npas u c8o600 Yeslo8ekxa.

CornacHo cTaTbe 6 3aKoHa 0 NpaBax pebeHKa, rocyaapcTBo
OXpaHsAeT HEMPUKOCHOBEHHOCTb JIMYHOCTU pebeHKa, 3a-
WMLan ero oT Noboro BuAa sKCruyaTauuu, ANCKPUMMHA-
Lu1n, GU3nYeckoro N NCUXNYECKOro HaCUIWA, He Jonyckas
MeCToKoro, rpyboro, npeHebpexmnTeNnbHOrO OTHOLLEHUS,
0oCKop6neHnI 1 n3breHus, B TOM YKcCiie CO CTOPOHbI poau-
Tenen.

PekomeHgauua Coseta EBponbl N2 R (85) 4 no Bonpocy o
HacunAMnM B Cembe MpK3blBaeT FroCyfapCTBa-uUneHbl nepe-
CMOTpeTb 3aKOHOAATENbCTBO BUAY 3anpeTa TenecHbIX Ha-
Ka3aHui.

MpuUumnHbI, CTUMYAKPYIOLLME COBEPLLIEHME NPEeCTYNeHnin B
ceMbe, pa3HOO6Pa3sHbl: HE6NAroNPUATHBIE YCIOBUA XU3HU,
HETPYLOYCTPOWNCTBO YNEHOB CEMbM TPYLOCNOCOOHOIO BO3-
pacTa, CHUXEHME YPOBHA XM3HWM, 6efHOCTb, HexBaTKa fe-
HEr, HU3KMiA YPOBEHb MOPASIbHbIX N CEMENMHbIX LLEHHOCTEN,
arpeccuBHOCTb, NOTPebeHWe anKorobHbIX HaMUTKOB 1 T.A.

MexayHapoaHble U HaLMOHaslbHble MHCTPYMEHTDI B chepe
3alMTbl NpaB pebeHKa 3awuaT ero ot nboi Gpopmbl
HaCUNINA, >KECTOKOTO 1 NPEHEBPEXNTENBHOTO OTHOLLEHNS.

Mo paHHbIM MuHncTepcTBa BHyTpeHHux Jen, Munncrep-
CTBa COLMarnbHOW 3aluThbl, cembn U pebeHka, MuHncTep-
cTBa npceeleHna n monogexun B 2008 rogy 3apermcrpu-
poOBaHO yXyALleHWe MOMOXeHMA B YacTy NpodunakTUKu
npaBoHapyLUeHW B chpepe ceMenHO-ObITOBbIX OTHOLLEHWIA.
Bbi3bIBalOT 03a60YEHHOCTb NMPWYMHBI COBEPLUEHWA YOUNCTB
N NMPUYNHEHWA TAXKKUX TeNIeCHbIX MOBPEXAEHN.

Mo pe3ynbratam MNCCNefoBaHUN, HacUve B OTHOLLEHNN Je-
Ten ABnAeTcA pacnpoCTpaHEHHbIM ABNEHNEM, KaK B CEMbE,
TaK 1 B LWKOJNE.

CembsA OOMmKHA CTaTb OCHOBHOW cpefo obuTaHus ans
pebeHka. MNo3ToMy HEOOXOANMO OCO3HAHME M MOHMMaHKE
POV ceMbU B BOCNUTaHUN pebeHKa.

Mcnonb3oBaHue petckoro Tpyaa B Pecnybnmke Monpgosa
00yCcrioBfIeHO HULLETON U COLManbHON HecrnpaBennBo-
cbto. [letn, 3aHATbIE HaUXYALWMMU GOpPMamMK LETCKOTO Tpy-
Aa, BOCMUTHIBAIOTCA B OCHOBHOM B CEMbSX.

B sHBape-oktabpe 2007 ropga WHcnekums Tpypa 3aperu-
cTpupoBana 340 cnyyaeB NpuBfieYeHA geTer K onacHbiM
dopmam Tpyza — Konmyectso paboumx Yacos, NpeBbILLato-
LMX MaKCUManbHO AOMYCTUMOE 3aKOHOM; UCNOJNb30BaHMe
onacHoro o60pyaoBaHNA Y MHCTPYMEHTOB; paboTa B HOU-
Hoe BpemsA 1 T.4. Tem cambiM HapyLuaeTca KoHBeHUMA O 3a-
npeLeHnn 1 HeMeAJSIeHHbIX Mepax Mo UCKOPEHEHWIo Hau-
xyawux dopm getckoro Tpyaa N2 182 ot 27.06.1999.

Mo paHHbIM HaumoHanbHOro LeHTpa no npegynpexaeHunio
HacMnNMA Hag AeTbMW, CTaTUCTMKA MO UCNOMb30BaHMIO AeT-
cKoro Tpyga 3a nepuog 12.02.2008 - 10.02.2009 Bbirnagut
cnepytowym obpasom:
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Coepa | cesibckoe x03alicmeo | paboma Ha ynuye | 8 obwem
O6HapyxeHobl 64 38 6 108
pedynpexoeHsl 497 164 104 765
B obwwem 561 202 110 873

3avacTyio poanTeNn He OCO3HAT JONTOCPOYHbIE BbIFOAbI
OT UHBeCTMUMI B chepy 06pa3oBaHUA B COOTHOLIEHUN C
KPaTKOCPOYHbIMUA  BbIrOAaMW, MPUHECEHHBIMU  AETCKUM
TPYAOM. OTO MPOUCXOANT 13-3a HECMOCOBHOCTU poanTenei
BbINTV 32 pamKy CTpaTerum BbhKMBaHWA, OTCYTCTBUA [O-
BEpUA K cucTeme o6pa3oBaHuA. B cBA3WM C BbllEN3NOXKeH-

HbIM, ANA UCKOPEHEeHWs Hauxygwmx Gopm AeTckoro Tpyaa
Heo6X0AMMO NPOBECTM HA HALMOHANbHOM YpPOBHE Mccre-
JOBaHVe O KONMYeCTBe AeTel NPUBAEYEHHBIX K OMacHbIM
dopmam Tpypa, paspaboTtaTb cTpaTErvn U MOAUTKKY MO
YCTpaHeHWIo MPUYKH 3TOrO ABNEHNA, 0becneunTb cobnio-
JeHune HaLMOHaNbHOro 3aKOHOAATENbCTBA U MEXAYHAPOoA-
HbIX CTaHLAPTOB B cdhepe 1CNonb3oBaHNUA JETCKOro Tpyaa.
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1.8. MpaBa rpaxxpaaH Pecny6ukn MongoBa Ha neBom 6epery [lHecTpa

Ha npotsxeHun ponrvx net Ha neBom 6Gepery [HecTpa
eXe[JHeBHO HapyLlaloTcA npaBa uyenoBeka. [na napna-
MEHTCKMX afIBOKATOB OCTAeTCsl HepaspelueHHOW BO3MOX-
HOCTb BMeLLaTeNbCTBa B 3aliUTy NpaB U cBO6OA rpaxpaaH
Pecny6nukn MongoBa, NpoXrBaioLmx B 3TOM PervoHe.

MpuaHecTpoBcKas npobnema cTana NOCTOAHHON 3a60ToM
o6LecTBa ¥ KOHCTUTLMOHHBIX OpraHoB BracT. Kpome
TOrO, 3HAUMTENbHbIE YCUAINA U Pecypcbl 3aTPaunBalOTCA Ha
«MeperoBopbl», OTCTYMAEHUA OT MOMIOXKEHWUI HaLMOHasb-
HOrO 3aKOHOAATENbCTBA, KOMMEHCALUM 1 CybCuanpoBaHme
MexaHn3Ma «MogAepP>KaHna M1Upar.

Mexgy Tem, ywep6 1 yobITKM, CBA3aHHbIE C OTCYTCTBUEM
KOHTPONA Ha BOCTOYHOWM rpaHuLe W Haj MpOMbILUIeH-
HbIM MOTEHLMANOM CTpaHbl, PEWUTeNIbHO MOBAWANN Ha
coumanbHo-3KOHOMMYecKoe pa3suTrie Mongosbl.

B aTmx ycnoBuAX npaea 4YyenoBeka B pernoHe 6bInN NOSHO-
CTbO NPOUTHOPUPOBAHbI, @ YCUNINA KOHCTUTYLUMOHHbIX Op-
raHOB BNAaCTV N MeXAYHapPOAHbIX UHCTUTYTOB He CNOCO6HbI
npepynpexaatb 1 60pOTbCF| C 3TUM ABNEHNEM.

OrpaHuuyeHne npaB yerioBeka M AEMOKPATUYECKUX NPO-

LieccoB, OCHOBaHHbIX Ha NPUHLMNAX PaBEHCTBa, obLieye-
NOBEYECKMX LIEHHOCTEN, KYNbTYPHOrO, SKOHOMUYECKOTO 1
MOSINTMUYECKOrO pa3Hoo6pasns B permoHe, oTMeYaeTca B
cucteme 06pas3oBaHuA. HecMoTpsa Ha 06bsABNEHHbIE B pe-
rmoHe 3 oduLManbHbIX A3blKa: MOMAABCKNIA (KMpunnnua),
YKPaVHCKUI 1 PYCCKUN A3bIK, STHUYECKOe GOSbLUMHCTBO, TO
€CTb, MOfiAaBaHe 1 yKpauHLUbl NMET JOCTYN K SOLWKOSb-
HOMY, HauyanbHOMY U cpefHemy obpa3soBaHuio. CpegHee
cneuvanbHoe 1 Bbiclwee o6pa3oBaHMe JOCTYMHbI TOMbKO
Ha PYCCKOM fA3bIKe, 3a UCKITIOYEHVEM GpUIONOTNYECKOro 1
neparornyeckoro ¢pakynoreTa. [peacTaBUTENN STHUYECKUX
MeHbLUMHCTB, 6OMIrapbl U MOMAKM, TaKXKe He UMetoT JoCTyna
K 06pa3oBaHIIi0 Ha POAHOM A3bIKe.

Ha npoTsKeHUM HECKONMbKUX NeT coxpaHseTcs npobiema
3KBVBANIEHTHOCTMN OLIEHOK. B yuebHbIx 3aBefieHNAX perno-
Ha 3HaHWA OLeHMBAOTCA MO 5-6annbHON cucTeMe, a B yueb-
HbIX 3aBeeHNAX HAXOAALLMXCA NOJ IPUCANKLMEN OPraHOB
Bnactu Pecnybnukn MongoBsa - no 10-6annbHoi cucteme.

TaknMm 06pa3oM, OLEHKN NPUAHECTPOBCKIMX BbIMYCKHUKOB,
KOTOpble pelnay NpojomKnTb yueby B yuebHbIX 3aBepe-
HMAX CTPaHbl, «TPaHCHOPMUPYIOTCA» - MaKCUMYM 9,5 nyH-
KTOB 3a NATepKy. B 3Tux obcToATenbCcTBax AeTv noasepra-
I0TCA ANCKPUMUHALN.

Heobxogumo oTmeTTb Mpobnemy cBoGofbl NepeasuKe-
HWS, KOTOpas CYLEeCTBEHHO BAMAET Ha OCyLecTBeHue
npaea Ha obpa3oBaHue. Hepeako, yualwmmca 13 pernoHa
CO3[al0TCA NPEnATCTBUA AN1A YYacTVA B Pa3fINUHbIX KOH-
Kypcax, onMMnuagax u Aapyrux obpasoBaTesibHbiX Mepo-
NPUATKAX, OPraHM30BaHHbIX Ha NpaBoM Gepery [JHecTpa.

CoumanbHaa cmctema permoHa nosIHOCTbIO N30IMPOBaHa,
OTCYTCTBYET COTPYAHMYECTBO C HaLMOHAaNbHOM CUCTEMON
couManbHoro cTpaxoBaHua. Hanmume AByXx pasfinuHbIX co-
LmanbHbIX cuctem B Pecnybnuke MonpoBa co3aaet orpom-
Hble NPOGNIEMbI XNTENAM NeBOOEPEXKbA, MOCKONbKY YacTo
HapyLlaeTcA NpaBo Ha coumanbHoe obecneyeHne 1 3alm-
Ty. B yacTHOCTW, 3aTparyBalOTCA 3aKOHHbIE UHTEPECHI NN,
KOTOopble paboTaloT 1 NNATAT B3HOChI COL{MAIbHOTO CTPaxo-
BaHWA Ha ofHoM Gepery [IHecTpa, a NPOXMBaIOT Ha APYrom
6epery. JTa KaTeropua rpaxfgaH He nosib3yeTca pPaBHbIMM
YCNOBUAMM CcoLManbHoro obecneyeHmns nnm nogsepraerca
AUCKPUMUHALUN.

MeHCOHepbl 1 MHBanNUAbl, NPOXUBAKOLWWE B paiioHax,
NMOAKOHTPOJbHLIX ~ CEMapaTUCTCKOMY — pexumy, Oyayuu
rpaxgaHamu Pecny6nvku MongoBa, MOTyT Nonb30BaTbCA
rocyflapCTBEHHbIM COLMaNIbHbIM ObGecrneyeHnemM TOJIbKO

s ececesc s ne

97



FTMABA

CobniogeHvie npas yenoseka B Pecnybnvke Mongosa

D T T T R R I I T I T T I I R T R I R R R I I I I I I I I I N I I I AT AP P

ecnu AenaoTca 6eHeduumaHTamm neHcuii. CTpaxoBoii no-
nnc 06s3aTeNIbHOr0 MEANUMHCKOTO CTPaxoBaHWA BblOaeT-
ca 6ecnnaTHO Bcem neHcuoHepam Pecny6avku Mongosa,
33 MCK/IOYEHNEM MEHCMOHEPOB MPUAHECTPOBbSA, Tak Kak
nocnegHve He ABNAIOTCA MofydaTenammn neHcuin us biog-
XeTa roCcyfapCTBEHHOrO COLMANbHOrO CTpaxoBaHus. W3-
3a oTcyTCTBUA IQGEKTUBHOTO KOHTPOSS HAZ PErvoHOM,
KOHCTUTYLIMOHHbIE OpraHbl BNACTV HEe MOTYT 06C/YK1BaTb
NEeHCMOHEePOB N PaCcMpPOCTPAHATL NMEHCUM.

Jliloawn, KoTopble NPOXMBAIOT B HENOCPEACTBEHHON 6n130-
CTW OT HacCeNeHHbIX NYHKTOB neBobepexbs [HecTpa, noa-
BEPratTCca HapyLWEeHUIo NPaBa Ha cBo6oAy NepeaBUKeHNS,
npaBa Ha cBo60AY 1 IMUHYIO HENPUKOCHOBEHHOCTb. Mono-
LleXb BepbyeTca U 3aUnCNIAETCS NO NPUHYXAEHWIO B BOe-
HV3VPOBaHHbIE YUpPEXAEeHNS, NPUHMMAET NPUCATY Ha Bep-
HOCTb HEKOHCTUTYLIMOHHOMY pexumy. MHorve cTaHoBATCA
KepPTBaMU MJIOXOro obpaLLleHNs, HeyCTaBHbIX OTHOLLEHUI,
NbITOK U MPUHYANTENbHOTO TPYAa.

Kutenam KowHuupl, Jopoukoi, Moxpebs, MblpbiTa, Koun-
epb 1 Monosata Hoys Locuitorilor din Cosnita, Dorotcaia,
Pohrebea, Pirita, Cocieri si Molovata Noua 3anpelyaetca
cBo60AHO ObpabaTbiBaTb CBOW 3€M/M, PACMONOXKEHHbIE K
BOCTOKY OT Tpacchl Pbi6HMLa-Tupacnoneo.

BnagenbLbl aBTOMO6UNEN C MOIAABCKUMY PErUCTPALIVIOH-
HbIMM HOMEpaMK, KOTopble MPOXKMBAIOT Ha leBOM Gepery
JHecTpa, He MoryT cBO6OAHO MepemelLaTbcs B npegenax

pervioHa. OHU BbIHYX[EHbl NIATUTb Pa3 B ABa MecAua rno-
LWANHY 3a JOMYCK Ha 3Ty TeppuTopuio B pa3mepe 0,18% ot
CTOMMOCTM aBTOMOOWNA. Takke, BoAWUTeNein BbIHYXAAOT
perncTpupoBaTb CBOW TPAHCMOPTHbIE CPEACTBA B PernoHe
1 nonyyatb rpaxAaaHCTBo ,NMpP”.

lpaxpaHe Pecnybnviku Mongosa, NpoXurBalLLe Ha IEBOM
6epery [lHecTpa, MO MPEXHEMY HE MOryT OCYLeCTBAATb
npaBo Ha cBO6oAY COBPAHMNIA, MHEHWIA N BbIPAXKEHNSA, CBO-
604HbIN JOCTYN K MHPOPMaLun, NpaBo n3bnpatb.

MepeuncneHHble NPOGNeMbI CyLLECTBYIOT C HaYana npuaHe-
CTPOBCKOTO KOHONMKTA, M 060CTPSAIOTCA B TEUEHME ONpeae-
NEeHHbIX NeprofoB BpeMeHU (BbiGOPbI, WKOMbI C Npeno-
[aBaHVEM Ha MOJAaBCKOM fA3blKe Ha OCHOBE NATVMHCKOW
rpadukn). Pa3BuTre CoObITUI Henpeackasyemo, Tak Kak
3aBUCUT OT HEKOHCTUTYLIMOHHBIX OPraHoB, Cun 6e30nacHo-
CTW 1 OT CTeneHn ydacTa MUHUCTepCTBa peunHTerpaumm
JpYrviX rocyfiapCTBEHHbIX OPraHOB BNacTy.

Bo3moxHO, cuTyauma B BOCTOYHbIX panioHax Mongosbl
ynyymTca 6narogapa yyactuio U noapaepxke co CTopo-
Hbl HEKOTOPbIX HenpaBUTEIbCTBEHHbIX opraHusauuin. OT-
KpbiThe npefctasutensbcTs LieHtpa no MNpasam Yenoseka B
parioHax 13 30Hbl KOHPNKTa, MOXET CNOCO6CTBOBaTh 06B-
€KTUBHOMY 1 6ecnpucTpacTHOMY MOHUTOPUHIY CO6to-
AeHuA npas 1 cBobopn Yenoseka u GyAeT CTUMYNMPOBaTb
HacesleHMe pervioHa OoTCTamBaTb CBOM MpaBa M 3aKOHHble
NHTepechbI.
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1.9. PeweHunsa ECMY - oueHkn nnun peweHna gna Monposbi

OTBeTCTBEHHOCTDb [paBnTeNbCTB B UBCTU COOSIOAEHNA M-
HUMaJIbHbIX CTAaHAAPTOB CNPABEAINBOIO 1 YeCTHOro obpa-
33 AeCTBMWIA MO OTHOLLEHMIO K COBCTBEHHBIM FpaXkaaHam, 1
OPYrum rpaxciaHam, HaxoAALWMUMCS Mo X PUCANKUMEN,
npri3HaHa Ha MeXZyHapOgHOM YPOBHe.

Patnéunumposas KoHBeHUMIO O 3aluTe NpaB YenoBeka u
OCHOBHbIX CBOOOJ, a TakKe pAf LOMONHUTENbHBIX NPOTO-
Konos, Pecny6nTtka MongoBa B3ana Ha cebs 0683aTenbcTBo
obecneunTb OCHOBHbIE NpaBa U CBOOOAbI, rapPaHTUPOBaH-
Hble B 3TUX AOKyMeHTax. Takum obpa3om, MpaBuTensCcTBO
NPU3HaNo NPaso OTAENbHbIX INL, FPYNM AL, HeNpaBuTeb-
CTBEHHbIX OpraHM3auMin 1 YacTHbIX KOMMaHWR, noaasaTb
WCKN MPOTUB HETFO U MPOTUB KaKNX-MOO rocyfapCcTBEHHbIX
OpraHoOB M YYPEeXAeHWN, HaxofALMXCA MOAJ ero OTBeT-
CTBEHHOCTbIO, B paMKax OCYyLLeCTB/ieHNA npefyCcMOTpeH-
HbIX B KOHBeHUMM nonoxeHui. Mockonbky EBponenckui
CyA No npaBaM YenoBeKa ABAAETCA HaAHaLUMOHaNbHbIM
cypom, KoHBeHUMA AaeT BO3MOXHOCTb anennAaumm Toraa,
Koraa BHYTPUroCyfapCTBEHHasA cMCTeMa He B COCTOAHUM
ee obeneynTb.

B xope paS6VIpaTEI'IbCTB 3aABUTENN NMEIOT BO3MOXHOCTb
nonyynTb KOMneHcauuto. npaBI/lTeJ'IbCTBO MOXET npenno-
XWUTb 3aKn4vYeHne MMPOBOro cornaweHunA: NnpegocTaBuUTb
KOHKPETHblE NyTU peLleHnA I'IpO6J'IeMbI, nepecMoTpeTb
3aKOHOAATENbCTBO WU AaAMUHUCTPATUBHYIO MNPaKTUKY;
BO3MeCTUTb yu.l,ep6 n cyne6Hb|e N30EPXKKN. Yrto Kacaetca
Cy,u,a, TO ero obsasaTtesibHoe peLlweHne MOXeT cofepxxaTb
3aABJieHNe O HapylweHnu KoHBeHUun n NPOTOKOJI0B K Hewn,
npucyxxpeHune CI'IpaBe,EU'IVIBOVI KOMnNeHcaunn notepnes-
wen CTOpOHe. WcnonHeHmne peweHna Cy,qa rocyfapctsom
npnuBOAUT K onpefeneHHoOMy pe3ynbraTy, Kak, Hanpumep,

BHECEHWEe M3MeHeHWI B 3aKOHOAATEeNbCTBO UMW NPUHATHE
ApYyrux mMep, HeobxoanMbIX ANs YCTPaHeHWA HapylUeHUs.
Kpome ob6ecneueHus 6GnaronpusTHOro pesynbrata ANA
KOHKpPETHOro nnua, 3asasneHue B EBponenckun cyg moxet
paccmaTpurBaTbCA B 6onee WMPOKOM KOHTEKCTE — HEOOXO-
AMMOCTb pedopmbl 3aKOHOAATENbCTBA, YNyYlleHUA CTaH-
JapToB oboecneyeHuss rpaxgaHckmx csobog. OHo cno-
cobcTBYeT 0becneyeHnto CCTeMbl MPaBWI, HanpPaBJieHHbIX
Ha rnobanbHylo 3Bonoumio. Takum o6pasom, aBTopuTeT
peweHnin Cyaa BO MHOTO MPeBOCXOAMNT UX NCKNIOUNTENIbHO
npaBoBOe 3HaueHue.

12 ceHTAbps 1997 ropga Pecnybnuka MonpoBa npu3Hana
topucankumio Esponerickoro Cyna B pacCMOTpeHUM 3a-
ABNEHNI, NofaHHbIX Npotus Hee. C 1 HoAbGpA 1998 roga
B EBponencknin cyn no naeam yesioBeka noctynuio 4166
»ano6 B oTHolweHU MongoBbl. He meHee 1519 anob He
ObUIV NPUHATBI K PAaCCMOTPEHUIO UK GbUTM 0ObABIEHBI He-
npremnembimn. K koHuy 2008 roga Cya BbiHec 138 pelue-
HUIA Mo Xanobam B oTHoLWeHKn Pecny6nuku Mongosa.

B nepwviop c 01 sHBapsa - 31 gekabpa 2008 roga MpasuTenb-
ctBO Pecny6nukn Monposa 6bino yBegomneHo o 137 3anaB-
NeHnAX, No cpaBHeHuIo ¢ 73 ysefomneHnamu B 2007 rogy n
99 ysegomneHnamn B 2006 rogy. PeweHuna EBponenckoro
CyAa MMeloT npeuefeHTHoe 3HayeHune. ViHbiMu cnosamu,
BbIHOCA CBOW peLleHunsA, CyA UCXOAMT 13 TOro, YTO Hauwmo-
HanbHble cynebHble opraHbl ByayT Bnpenb onMpaTtbcA Ha
HMX NPU PAacCMOTPEHUN aHanoruyHbix gen. Kpome Toro,
npeleaeHTHOe 3HaueHne ana Pecnybnnkn Mongosa nme-
10T 1 peleHna EBponenckoro cyga, NpUHATbIE B OTHOLLE-
HUW APYTUX CTPaH.

Cyn no-npexkHemy yCTaHOBWJ HapyLUeHre npaBa Ha crpa-
Bef/MBoe cygebHoe pa3bupaTtenbCcTBo, NpaBa Ha ceoboay
N INYHYI0 HENPUKOCHOBEHHOCTb, Npasa Ha 3ddeKTnBHOE
CPeACTBO 3alWTbl, NPaBa YaCTHOW COOCTBEHHOCTY, NpaBa
Ha UHTUMHYIO, CEMEIHYIO U YaCTHYIO »KU3Hb, CBOOOAbI Bbl-
pakeHuA. 3HauMTeNIbHOE KONMYECTBO peLleHni OTHOCUTCA
K CcUCTemMe OTMpaBNeHUA NpaBocyaua: JONYCTUMOCTb Ka-
nobbl Ha OTMEHY, HECOOTBETCTBYIOLIMIA BbI30OB YUYaCTHUKOB
npowecca B cyf, HapylleHne npaBa cBOGOAHOro JOCTyna K
NpaBOCYAUIO B CBA3U C HEOOXOAMMOCTbIO YNnaThl Frocyfap-
CTBEHHOW MOLWANHbBI, Ype3mepHan ANUTENbHOCTb cyaebHo-
ro pasbupartennbcTea v T.4.

HeCMOTpﬂ Ha JOCTUTHYTble BocnegHnerogbl B Pecny6n|/|Ke
Monnoaa ycnexu B npmBegeHUN HauyMoOHaNbHOIO 3aKOHO-
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faTenbCTBa B COOTBETCTBME C MEXAYHAPOAHbIMU CTaHAap-
TaMu, B TOM yuncie B obnactvi npae yenosBeka 1 OCHOBHbIX
cBo60Of, KOHCTAaTUPYETCA Hanuume o6beKTUBHbIX U CyOb-
eKTVBHbIX $paKTOpOB, CMOCOOCTBYIOWNX HapyLIEHMIO NpaB
1 cBoboA YenoBeka 1 OCyXeHNIo rocyfapcTsa. Taknum 06-
pa3om, He 6bIN NPUHATbI BCe He0OXOoAVMbIe MepPbl A/1A CO3-
JaHNA HagneXalmnx yCrIoBUIN COAepKaHNA B 3aKNoUYeHnu,
He OblIN NPUHATBI [OMKHbIE Mepbl N0 CBOEBPEMEHHOMY
NCNOJTHEHWIO OpraHamu MyOGANYHOW BNacTy BCEX YPOBHEN
BCTYMMBLUMX B 3aKOHHYIO C/Y M OKOHYaTebHbIX CyAebHbIX
peleHnii. [leaTenbHOCTb NPaBOOXPaHUTENbHbIX OPraHoB,
NPOKypaTypbl, TOAULUN 1 CyAeBHbIX MHCTaHLUMIA No cobnio-
[EHNI0 N COOTBETCTBUIO TpeboBaHMAM KoHBeHUMY ABNAeT-
CA HepoCTaTOUYHOW. He HaKkasaHbl rocyfapCTBeHHble Ciy-
Xaluve, AeCTBUA KOTOPbIX NMPYBENM K HapyLLIEHWIO NPaB U1
OCHOBHbIX CBO6OA rpaxpaaH. He obecneueHo Ha AOMKHOM
YPOBHe MpaBo rocyAapcTBa Ha perpeccHblt UCK B OTHOLLIE-
HWUW BMHOBHbIX NnL,. Elle nmetoTca cnyyan HenpumeHeHus
CyAe6HbIMY MHCTAHLMAMMW 1 COTPYAHUKaMM NPaBOOXpaHn-
TeslbHbIX OpraHoB opucnpyaeHumn n npaktnkmn ECMNY, yto
ABNAETCA CnefCcTBUeM OTCYTCTBMA AEWCTBEHHOW CUCTEMbI
HayanbHOWN MOArOTOBKM W HeMpepbiBHOrO ObyuyeHus, He-
NpoBeAeHNs CUMCTEMATMUECKOro 0600LeHNA NpaKTUKK
YroNnoBHOTO NpeciefoBaHWA U PacCMOTPeHWs fen 6e3 yue-
Ta topucnpyaeHuun ECMY.

Mo paHHbIM [eHepanbHol MpokypaTypsbl, cornacHo Hdop-
Mauuu MpaBUTENbCTBEHHOTO MpeAcTaBUTeNA O Ciyyasx,
Koraa noctaHosneHvem Cyfa Uam cornalieHmem o gpyxe-
CTBEHHOM yperynupoBaHumn fena, Pecnybnnka Mongosa
06Aa3bIBaeTCcA K ynniaTte onpepeneHHbIX AEHEXHbIX CYyMM,
6bI11 MoAaHbl perpeccrBHble UCKU B OTHOLEHWW BUHO-
BHbIX NUL MO Aenam YHeypaHy npomus Mondosel, buya u
opyaue npomug Mondoawi, Kopcakos npomue Mondosel, [yuy
npomus Monodoebl. O6wana cymma Ha MOMEHT UCMOJSTHEHUA
noctaHosoneHn Cyaa coctaensana 30997 EUR. Mo yTBepx-
JeHnam MuHuctepcTBa GMHAHCOB, Ha CErOAHALHNIA feHb
BCe BblHeCeHHble B OTHoweHun Pecny6nmkun Mongosa u
BCTynuBLUMe B cuny peweHmnsa ECMY ncnonHeHbl. Takum o6-

pa3om, B 2007 rogy 6bin10 BbinnaveHo 15.683.713,52 nees, B
2008 rogy - 50.004.787,67 nees.

CornacHo ctatbe 46 KoHBeHLuMu, BbiCOKMe [JoroBapuBato-
wreca CTOPOHbI 06A3YIOTCA WCMONHATL OKOHYaTesIbHble
noctaHoBnexnna Cyga. MicnonHeHue noctaHoBneHun Cyga
3aBUCMT OT rocyAapcCTBa-OTBETUMKA, KOTOpOe [AOKHO
npeanprHATbL Mepbl MO NPeKPaLLIEeHNIo HapYLLeHNIA 1 ycTpa-
HEHWIO UX NOCNIeACTBINI, BbIGPAB CaMOCTOATENIbHO METOADI
joctvxeHna uenu. focyaapcTBo AOMKHO MPUHATb Mepbl
obLero xapaKkTepa, Korga HapyLieHre MMeno MecTo B CBA3N
C HEeCOBEpPLUEHCTBOM BHYTPEHHEro 3aKOHOAaTeNbCTBa.

MpuHATME NHAMBMAYANbHBIX Mep NpefnonaraeT BOCCTaHOB-
neHve npaB 1 cBOOOA, NPU3HAHHBIX CYyAOM HapyLIEHHbIMM,
nyTem nepecMoTpa 3akOHOAATENbCTBA, aHHYNUPOBaHMEM
cynebHoro aKTa, BblNjaToli Ha3HAYEHHOW CYAOM KOMMEHCa-
uuu. B cnyyae HapyLlleHuA CT.CT. 5,6 1 7 (yronoBHoe 06BrHe-
HUe), NepecMoTp fena ABNAeTcA Hanbonee 3GPeKTNBHBIM
cnocobom JocTuxKeHus uenu. MHorve rocyaapcTea, pyko-
BoAcCTBYACb PekomeHpaumein Komuteta MuHmctpos CoseTa
Esponbl (Rec. (2000)2 ot 19 AHBapa 2000 roga, BBENUN BO
BHYTPEHHee 3aKOHOZATeNbCTBO Mpoueaypy nepecmoTpa
Zen unv Bo306HOBNEHWE NMPOU3BOACTBA B TEX MHCTAHLMSAX,
B KoTopbIx Cya ycTaHOBMA HapyLieHe KoHBeHUMN.

CornacHo PekomeHpauuu Rec. (2000)2, B Pecny6nuke Mon-
[OBa CyLeCcTBYeT npoueaypa nepecmoTpa pelleHusa no
rpaxgaHckomy feny B ciyyae, ecnu EBponenckun cyg no
npasam YyenoBeka YCTaHOBW HapyLLIEHWe NPaB UM OCHOB-
HbIX CBO6OJ. 3aNHTepeCcoBaHHOE MU0 MOXET MOMyUYnUTb B
COOTBETCTBUM C HALMOHaNIbHbIM 3aKOHOM BO3MeLLeHME,
XOTA Obl YaCTUYHOE, BCNEACTBUE OTMEHbI PEeLleHUs], Bbl-
HeceHHOro cyfoMm B cTpaHe (cT. 449 h) MpaxaaHckoro npo-
LieccyanbHOro Kopekca), CyllecTsyeT 1 mpouegypa BO3-
06HOBNEHNA NPOK3BOACTBA MO YroAOBHOMY Aeny, ecnu
MeXayHapoaHaa cypebHasa UHCTaHUUA CBOWMM peLleHueMm
yCTaHOBMNIA HapylleHe NpaB 1 cBO6OA YenoBeKa, KOTo-
poe MOXeT 6blTb YCTPaHeHO NpPY HOBOM PAaCcCMOTPEHUU
Zena (ct. 453 d) YronoBHo.npoueccyanbHOro Kogekca).
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eAatenbHOCTb LleHTpa no
[laBam Yenoseka B 2008 roay

2.1.CratTncTnka v oyeHka

2008

1402

B YcTHble obpalleHms

MrcbmeHHble obpalyeHna

CornacHo cTatbe 15 3aKoHa 0 napnameHTCKUX afBokaTax N2
1349 ot 17.10.1997, napnameHTCKune afBoKaTbl paccMmaTpu-
BAlOT 3aABNIEHVA Ha peLleHns unu aencTemus (6esgencTene)
LileHTpaNibHbIX M MECTHbIX OpraHoB My6nuuHoW BRacTW,
yupexpaeHun, opraHusauui 1 npeanpuaTMn He3aBUCMMO
OT BMAa COOCTBEHHOCTU, OOLECTBEHHbIX OObeAUHEHWIA 1
OOMKHOCTHBIX NNL, BCEX YPOBHEN, HapyLUMBLLMX, MO MHe-
HMIO 3aABUTENA, €0 KOHCTUTYLIMOHHbIE NpaBa 1 cBoboAbI.

CnepoBaTesibHO rpaXkaaHe MEIT BO3MPXKHOCTb 06paTuTh-
ca B LleHTp no [MpaBam Yenoseka NMCbMEHHO MM YCTHO, BO
BpemA exxefHeBHOro NpmemMa nocetutenen.

B 2008 roay 6b1510 3aperncTprpoBaHo 3792 obpalueHns K
napsiaMmeHTCKUM afBoKaTam, B TOM Yncie yepes npepcra-
BuTenbcTea LleHTpa no lMpasam Yenoseka B banup, Kaxyne
n Komparte (1402 nucbMeHHbIX 0bpalleHuns 3a Noanucblo
1618 3asBuTENeN 1 2174 yCTHBLIX 06paLLeHNs).

Mo cpaBHeHMWIO C NpeabIAYLMMI rofamu, obllee Konmye-
CTBO 0bpaLleHni OTHOCKTENbHO CTabubHO. TeM He MeHee,
no cpasHeHuio ¢ 2007 rofom 3aperncTpupoBaH He3Hauu-
TeNbHbIN POCT, YTO CBUAETENbCTBYET O NPOJOIIKEHNN Ha-
pyLweHusa npas Yenoseka B Pecnybnuke Mongosa. B 1o xe
BpeMms, 3TO CBUAETENbCTBYET O BO3PacTaloleM MHTepece
rpaxzaH K Tem npobnemam, C KOTOPbIMU OHW CTaNIKUBAIOT-
CA B NOBCEAHEBHOW KN3HN.
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I Nucbmentbie obpawenns i YcTHble obpaleHns ObLyee KONMYECTBO

B uensx cosgaHua ycnosuin ans cBo604HOIO AOCTyNa BCex rpaxaaH Pecny6nukm Mongosa K ycnyram obmygncmaxa, npu Liex-
Tpe no npasam Yenoseka ANCTBYIOT TPU NPELCTABUTENbCTBA: B MyHUUMIMAX Banub, Kompat n Kaxyn.

AHanu3 CTaTUCTUYECKUX JaHHbIX MO NPeACTaBUTENbCTBAM CMOCOOCTBYIOT MAEHTUGUUMPOBATL XapaKTepHble ANl onpeaeneH-
HOro pervioHa NPobiemMbl, KOTOPbIE MOTYT OTNINYATLCA OT O6LLEl KapTVHBI B CTPaHe.

MucbmeHHble 06paweHns Ha 2008 452 YcTHble o6pauenus Ha 2008

I\

\\\ B KnwuHay
B banub
Kaxyn
Kompart
452 300 970
1313 m Kuwnwsy B banup Kaxyn Kompat

Ob6palyeHna B LieHTp no Mpasam Yenoseka No3BONSIOT BbIABUTL CaMble 311060HEBHbIe BOMpockl. CliefyeT OTMETUTD, YTO 3a
BpEMA AeATeNIbHOCTN NapiaMeHTCKMX aiBoKaToB B Pecny6nvike MongoBa 3aABuTeNm Yalle BCero obpalianvch ¢ xanobamu o
HapyLUeHMW NpaBa YacTHOW CO6CTBEHHOCTM, CBOGOAHOrO JOCTYNa K NPaBOCyAMio, MpaBa Ha couuanbHoe obecrneyeHmne 1 3a-
WWTY, NpaBa Ha Tpya. V13 obuiero KonnuyecTta xanob, noctynusLumx 8 2008 rogy B LieHTp no MaBam YenoBeka v B Tepputopurasib-
Hble NpefCcTaBUTENbCTBA, 6onee 50% OTHOCATCA K BbllLeNepeUunciieHHbIM chepam: cBOOOAHBIN JOCTYN K NpaBocyauto (24,04%),
npaBo Ha counanbHoe obecneyeHmne n 3awmTy (10,59%), npaso Ha TpyA (10,79%), cBob6ogHbIN focTyn K nHdopmaumm (10,79%)
NpPaBo YacTHOW cO6CTBEHHOCTY (14,59%).
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»Kano6b1 KuwnHes
»Kano6bi Kompar
’Kano6bi Kaxyn
Mano6bi banub
Bcero XKano6 LinM4M
Mpuem KnwnHes
Mpunem Kaxyn
Mpuem banub
Bcero npuem LinM4YM

Bcero O6paiweHnn LinM4M

YacTHasa co6CTBEHHOCTb 69 0 5 4 78 5,56 | 150 | 135 | 87 72 | 444 | 20,42 mm

MNpaso Ha TpyA 51 1 19 2 73 52 70 | 98 99 46 | 313 | 14,39 ‘

PG BT 122 0 1| 4| 0] 127|905]| 127 ] 35 | 61 | 29 | 252 | 11,59 m
obecneyeHune 1 3aWmTy

MpaBo Ha 6raronpuATHYio
OKpY»KaloLLyto cpeay

4 1 0] O 5 0,35 0 8 5 0 13 | 0,59

ey A2 el 12701 ) 1 | 2131 (934|205 30 19| 1 | 255 11,72
nHbopmaumu

e ailze 379 | 3 | 5 |14 | 401 | 2860 248 | 80 | 81 | 50 | 459 | 21,11 m
npaBocyavio

JInunana

HEeNPUKOCHOBEHHOCTb 1 259 1 4 0 264 | 18,83 | 39 7 9 3 58 2,66
OOCTOUNHCTBO

[paBo Ha oxpaHy 340poBba | 42 0 2 0 44 | 3,18 | 15 0 3 12 30 | 1,37 ‘m
CemeliHas Xn3Hb 26 0 1 0 27 | 192 | 21 28 | 23 2 74

CBobofa nepenBmKeHUs 10 0 0 0 10 0,71 13 9 4 0 26

[paBo Ha rpaxgaHcTBO 5 0 1 0 6 0,42 7 13 2 0 22

lpaBo Ha ynpaBneHune 2 0 0 5 0,35 8 0 11 0 19

lpaBo Ha nogauy neTuuuin 21 0 0 23 | 164 | 19 0 5 28

WHanBrayanbHble cBo60oabI 11 0

MNpaBo Ha o6pa3oBaHue 1 1 0 2 0,42 5 2 0 14

3

2 4

0 1 12 | 1,39 3 7 4 27 41
0 7

0 2

MpaBo Ha 3awuTy 8 2 2 12 | 085 | 13 0 22 37

MHTMMHasA, cemenHas n
YacTHas »K13Hb

Opyroe

3Tn faHHble MOATBEPXKAAIOT, UTO B OOLLECTBE elle He CloXunach Tepnmmas atmochepa 1 yBaxeHre K npaBam 1 cBobogam
yenoseka. [pMHLMN CoCyLecTBOBaHMA, OCHOBAHHOIO Ha B3aUMOYBaXEeHUY, elle He Peann30Banca Kak CoCcTaBHas NpaBoBOM
KynbTypbl Hallero oblecTsa. Bonpeku npeanpuHUMaeMbiM ycunmam, YpoBeHb 06ecrneyeHns SKOHOMUYECKMX U coLmanb-
HbIX NPaB rpaXJaH OCTaBNIAET XenaTb NyyLwero. To CNocobCTBET POCTY KONMUYeCTBa 06pallieHuid, B KOTOPbIX 3aTparnearoTcs
bUHaHCOBO-3KOHOMMYECKNE 1 MPABOBble BOMPOCHI. He3HauUTeNbHOE KOMUYEeCTBO 06paLLeHNi MO HEKOTOPbIM TEMaTKaM He
06s3aTeNbHO CBUAETENBCTBYIOT O BbICOKOM YPOBHE COOMI0AEHMA NPaB YenoBeKa B 3Toi cdhepe. MoryT cylecTBoBaTh 1 gpyrue
MPWUYMHbI, TAKME KaK OTCYTCTBUE BO3MOXKHOCTM 06PaTUTLCA K ManaMeEHTCKOMY aABOKaTy, TEPMUMOCTb K HE3HAUUTENbHOMY Ha-
pYLUeHUIO NpaB, pa3peLleHne BOSHUKLLNX BOMPOCOB B CyAe6HON MHCTaHL UK.

.............
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3 o6uero KonuyecTBa o6paLleHuin

14,59

10,79
24,04

. MpaBo YacTHOW COBCTBEHHOCTU 1 ee OXpaHa . MpaBo Ha cBO6OAY NepeaBuUKeHUA
. MpaBo Ha Tpya 1 3aWuTy TPyAa MpaBo Ha rpaxaaHcTBO

MpaBo Ha counanbHoe obecneyeHve 1 3aWmuTy . MpaBo n36pathb 1 6bITb N36PAHHBIM
. MpaBo Ha 6naronpuATHYO OKPY»KaloLLyto cpeay . MpaBo Ha nogayy nNeTMyuin
. Mpaso Ha ndopmauuio NHansrpyanbHbie cBo6oAb
1" CBo6ogHbiit focTyn K npasocyauio lMpaBo Ha 06pazoBaHme

MpaBo Ha cBob6oAY 1 NMNYHYIO HENMPUKOCHOBEHHOCTb MpaBo Ha 3aWwuTy
. [MpaBo Ha oxpaHy 340pOBbA WNHTUMHasA, cemenHana 1 YaCTHaA XXn3Hb

Cemba [pyroe

B pybpuiKy «apyroe» BKNOYEHbI KOHCTUTYLIMOHHbIE MpaBa U CBOGOAbI, KOTOPble He ObiNv BBefeHbl B aBTOMaTU3MPOBAHHYHO
cncTemy yyeta obpatueHuii B LieHTp no Mpaeam yenoseka — ceobopa coBecT, cBOOOLa MHEHWIA 1 BbipaxkeHWs, cBO6OAa TBOP-
yecTBa, NPaBo M36upaTb U 6bITb M36PaHHBIM U T.4. YUUTbIBas, UTO M3MEHEHUS B OOLLECTBE BNUSAIOT Ha NPaBOBble OTHOLIEHNSA
MeXAy rpaxzgaHamm, Mexay rpaxaaHamMmm 1 opraHamm BiacTu, pe3ynbtaTbl MOHUTOPUHIa cObntofeHnA npas 1 cBobog Yenose-
Ka B HeKOTOpbIX chepax byayT npefcTasneHbl B 6yaylmx aoknagax LieHtpa no Mpasam Yenoseka.

TemaTuvKa yalle Bcero HapywaemMblX NpaB He MEHAETCA KapAMHaNIbHO C TEHEHNEM BPEMEHWN.

Ha nepBom mecTe Mo npexHeMy OCTAaeTCA HapyLeHve npaBa cBOGOAHOrO JOCTYMa K NPaBOCYAMIO M3-3a He obecnedeHus
HE3aBUCUMOCTY CYReBHbIX MHCTAHLUMVY, He 06ecrnedyeHuns NCNofHEHNA CyAeBHbIX PeLIeHWI, 3aTArMBaHNA PACCMOTPEHNA Aen
nTA.

105



FTMABA

[eatencHocTb LleHTpa no Masam Yenoseka 8 2008 roay

........................................................................................................

1200
1021
1000
860
771 814
800 748
600 522
461
379
400 M 386 1935;,3%8 3758 1358
270 322
357 167
159
200 I_I 140
0 T I_l w w w ]
2 EE HEEHET Mpaso HaTPYA  MMpaBo Ha counanbHoe  CBO6GOAHDIN MpaBo Ha cBo6OAY
COBCTBEHHOCTM W 3aWunTy Tpyaa obecrneyeHne [OCTYN K Y INYHYIO
1 ee oxpaHa 1 3aWmTy NPaBoOCYANIO  HEMPUKOCHOBEHHOCTb
B 2005 B 2006 2007 Il 2008

Heobxopgumo Takxe O6paTVITb BHMMaHWE Ha KOMMNEKC Mep, KOTOopble obecneyat 6€30MacHOCTb U JOCTOMHCTBO YeNOBEKA B
Monpose. Hanbonee pPacnpoCTpaHEHHbIMU HAPYLUEHNAMMN ABNAOTCA HE3aKOHHbIe 00bICKM, NbITKN UK YHUXawuee JOCTONH-
cTBO 06paLu€HI/Ie, nnaoxue ycnoBuAa cogepkaHna B NeHNTEHLMAPHbIX ydpeXaeHuax.

Temamuka

XKanobsl | npuem | xanobel | npuem | xxanobel | npuem | xanobel | npuem

YacTHaA cobCTBEHHOCTb 92 369 137 233 129 128 78 444
MNpaBo Ha TpyA 35 132 58 101 51 89 73 313
lMpaBo Ha counanbHoe obecneyeHmne 1 3awuTy 146 275 149 218 239 124 127 252
[paBo Ha 340POBYI0 OKPYXKaloLLyto cpeay 5 3 19 13 8 5 5 13

CBob6oAHbIN focTyn K HpopmaLumm 178 352 254 269 241 207 131 255
CBO6OAHDIN [OCTYN K MPaBoCyaAmio 432 339 585 436 475 273 401 459
JInyHasA HENPUKOCHOBEHHOCTb 1 JIOCTOMHCTBO 264 111 481 333 321 37 264 58

[paBo Ha oxpaHy 300pOBbA 25 17 49 15 70 38 44 30

CemelHasA Xn13Hb 24 41 13 17 13 40 27 74
CBob60Oaa NepeaBmKeHUs 16 52 25 27 18 17 10 26
MpaBo Ha rpa>kpaHCTBO 9 12 4 5 7 8 6 22
lpaBo Ha ynpaBneHue 1 5 1 1 0 0 5 19
[paBo Ha nogauy neTuymmn 6 15 4 2 6 6 23 28
JInuHble cBob6OAbI 4 3 12 2 14 4 12 41

MNpaBo Ha obpa3oBaHue 2 7 8 0 8 6 2 14
[paBo Ha 3awmTy 18 12 16 19 13 6 12 37
WHTMMHaA 1 yacTHas Xn3Hb 11 22 12 24 4 4 4 9

[Hpyroe 0 0 86 89 11 178 80

Bcero o6pateHuin

.............
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B TeueHune 2008 roga B LieHTp no Mpasam Yenoeeka obpallanmcb pasnmyHble KaTeropum rpaxaaH, B 3aBUCUMOCTY OT BUAA UX
AeAteabHocTn. OT obLiero uncna 3assutenen, 6onee 35% TpyaoycTpoeHbl, 19% - neHcMoHepsbl, 18% - 3aKkntoUueHHble, 7% - UH-
Banugbl, 11% - HeTpyAoyCTpOeHHbIe Nnua, 3% - HBaNUAbI.

Camolf aKTUBHOW KaTeroprieii rpaxxaaH ocTaloTca TpyaaLmecs. Kak 1 B npefbiayLine rofpl, 6onbluas 4acTb 3asBAeHN 1 obpalLe-

HWU BO BpeMsA npmemMa rpaxgaH He Haxogutca B KOMNneTeHUU napnaMeHTCKUX agBoKaToB UK He COOTBETCTBYET Tpe6OBaHVIﬂM

3aKoHa O MapnameHTCKMX afjBOKaTax. ITu 3aABNIeHMA NepeaaloTcs B Hag/exalume opraHbl AN PacCMOTPEHNA B COOTBETCTBMM C
3aKkoHOM O nopgaye NeTULNNA.

1400

KaTeropum o6palyaroimxca rpaxgaH
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31,25%
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43,75%

opraHbl
OTKJIOHEHbI

21,07%

S

3,92%

H NPUHATBI K PAaCCMOTPEHNIO
B OTK/IOHEHbI COrflaCcHO NoNoXeHnaAm cT. 17, 18
nepeaaHbl 4N1A PacCMOTPEHUA B Hagnexalume

WHBanuabl

6e3paboTHbIe
COBCTBEHHMKM
cnyxawyve
yyalmecs
CTYAEHTDI
depmepbl
Apyrve

B Tex cnyyasx, koraa Bonpoc 3aABuTeNnsa NpeAcTaBnaeT uHTe-
pec ana LlenTpa no MNpasam Yenoseka unu ABRAeTCA CUCTEM-
HO NpobneMoi, yupexxaeHne, KOTOpoe PaccMaTpMBao Xa-
noby 3anasuTens, MHGOPMUPYET NapNaMeHTCKOro aiBoKaTa
0 pe3ynbraTax PacCMOTPEHUA N MPUHATbIX Mepax.

bonee 30% 3anaBneHU GbINN OTKOHEHDI, C Pa3bACHEHNEM
npoLeaypbl KOTOPY!O BNpase UCMNOb30BaTb 3aABUTENb ANlA
3aluTbI CBOWX NpaB 1 cBO6OA,.

CornacHo nonoXeHuam cT.cT. 17 n 18 3akoHa o0 NnapnameHT-
CKNX afjBOKaTax, He pacCMaTP1BalOTCA aHOHNMHbIE 3asBJie-
HUA 1 3aABJIEHUA, MOAAHHbIE MO3HEe YeMm Mo NCTeyeHnn
OflHOro rofjla Co AHA NpeanonaraeMoro HapyleHnsA KOH-
CTUTYLIMOHHbIX MpaB 1 cBOOOA 3aABUTENA WK C TOTO [HA,
KOrfa 3aABUTENIO CTaslo N3BECTHO 06 STOM.

CnenyeT OTMETUTb, YTO OTKNOHEHWe 06paLLeHNii Ha OCHOBa-
HUW BbILLEN3IOXKEHHbBIX NPUYNH MPOUCXOANUT PeaKo (3,92%).

He3aBMcUMO OT TOro, MPUHATO 3asiBNIEHNE K PacCMOTpe-
HUWIO, OTK/IOHEHO UMM MEePeAaHo B KOMMETEHTHbIE OpraHbl,

s ececesc s ne
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3aaBneHus NMPUHATbIE K PaCCMOTPEHNIO

34,75%

0,
63.13% 2,11%

= YOOBNETBOPEHbI
B OTKJ/IOHEHbI COMMIACHO MOJIOXKEHUAN
cT. 28 yacTb (3)
oCTaflbHble

napramMeHTCKue afiBoKaTbl 3HAKOMATCA C ero TeMaTuKomn u
NpPeanpUHMMalOT HeobXoAMMbIE MepPbl ANA UCKIIOYEHNS B
OyayLem aHanormyHbIX CUTyaLuui.

M3 obLero konnyecta obpalieHnin, 236 6bIN NPUHATDI K
paccmoTpeHmio. MoNoXMTeNbHBIN pe3ynbTaT 3aperncrpu-
poBaH B 82 ciiyyasnx.

B 5 cnyyasx n3noxeHHble GakTbl HE NMOATBEPAUINCD, U He
6bl/I0 YCTAHOBNIEHO HapYLUEHWE KOHCTUTYLMOHHbBIX MpaB
1 cBobog 3asBuTeNs. Ecim no pesynbratam paccMoTpeHus
3asB/IEHUA YCTAHOB/NEHO, UTO U3N0KEHHbIE B HEM BaKTbl He
NOATBEPAUNNCL U HaPYLLEHWUI KOHCTUTYLIMOHHBIX MpaB U
cB06Of 3anBUTENS HE AONYLIEHO, NMAPIAMEHTCKIIA afBOKaT
BbIHOCUT MOTVBMPOBAHHOE pelleHre 06 OTKIOHEHUW 3a-
ABNEHNA Ha OCHOBaHUW CTaTby 28 (3) 3aKoHa 0 napnameHT-
CKVX afBOKaTax.

Mpw ocyLecTBNeHNM CBOEI AeATENbHOCTU NapsiaMmeHTCKmne
a/iBOKaTbl UCMOIb30BaNN BCE CBOU 3aKOHHbIE NMOSIHOMOUUA.
B cootBeTcTBYlOLWME OpraHbl 6binv HanpasneHbl obpalue-
HYA, 3aKNIOYeHUA, XOoHaTalncTBa, PeKOMeHAAUMN OTHOCU-
TeNbHO HeOOXOAVMBIX Mep A1l 6e3oTnaraTenbHOro BoccTa-
HOBJIEHVA HAPYLLEHHbIX NPaB 1 cBO6OS,.

B 2008 rogy napnameHTCcKue afBoOKaTbl ABa pa3a obpalya-
nncb B KOHCTUTYLMOHHBIA CyA € 3anpocamm O OCyLlecT-
BNI€HUN KOHTPONA KOHCTUTYLIMOHHOCTIN 3aKOHOAATENTbHbIX
aKTOB,

AKTbI pearnpoBaHms L | CpDOM
O6palueHns (cornacHo ct.28) 8
ObpaleHna B KoHcTuTyLmoHbIn Cya 2
3aknioyeHna (cornacHo ct.27) 13
MpeanoxeHusa B lNapnameHT 4
MNpepnoxeHna MNpasutenbcTBy 6
Ob6uee uncno 33

4 pa3sa obpalyanu BHUMaHMe LOMKHOCTHBIX ML, BCEX YPOB-
Hell Ha NPOMBMEHWA XanaTHOCTM B paboTte, HapyweHus
cnye6HOW 3TUKKM, BOMOKWUTY M 6lopokpaTtnm. Takxe, B
MapnameHT 1 MpaBuTenbcTBo 6bino HanpasneHo 10 npeg-
NOXEHW O COBEepLUeHCTBOBAHNN HOPMATMBHBIX aKTOB B
0651acTvi 3aWUThl NPaB YenoBekKa.

MponBuKeHe 1 3aLMTa OCHOBHbIX NPaB 1 cBO6o Yenose-
Ka ABMAITCA NPUOPUTETAMU FOCYAAPCTBa, MPakAaHCKOro
o6LecTBa, NPaBO3alMTHbIX opraHusaunii. OnTumanbHoe
ocyLlecTB/ieHVe 3TUX MpaB MpeAaronaraeT COOTBETCTBYIO-
Wue no3sHaHs. Mo3Tomy HeobXxoaMMO obecneuunTb JOJIXK-
HbI YypOBEHb NHGOPMMPOBAHHOCTY, HaZNEXaLLMe 3HaHNA
B 06nacTy npaB yesioBeka, obecneunTtb HeobxoauMmble
yCnoBwuA Ans nx peannsayum.

MpaBoBoe nNpocBellyeHne 1 NHGOPMMPOBaHME HaceneHns

ABNSAIOTCA OAHUM U3 OCHOBHbIX MpuoputeTos LleHTpa no
MpaBam Yenoseka. [Ina BbINONHEHUA 3TUX 3ajay ocoboe
3HauyeHVe UMeeT 0CO3HaHVe rpaXxaaHammn CBOVX OCHOBHbIX
npas ¥ cBO6OL, 3aKpenneHHbIX B KoHCTUTYLun, u obecne-
UeHrie BO3MOXXHOCTEN ANA O3HAKOMIEHMA C NPaBOBbIMY
MeXaHM3MaMmn UX 3aLLUTbI.

B npowepwem rogy LieHTp no MNpaeam Yenoseka yaenan npu-
CTaNbHOE BHUMaHVe UHGOPMIMPOBAHUIO M MPOCBELLEHNIO Ha-
ceneHusa B 06NacTn NpaB YenoBeka, pa3paboTke 1 M3gaHUo
HarnAgHbIX MHGOPMATVBHbBIX MaTEPUANOB, B3aUMOLENCTBHIO
C coumanbHbIMM NMapTHepPaMu 13 CTPaHbl U 13-3a pybexa.

B cBA3u c 3TUMm HeO6XOD,I/IMO YNOMAHYTb cneaytoulee:

lMpoekm «lopsa4as nuHusA 8 obacmu npaes yesnoseka» (2004
rog - 1 niona 2008 roga) B pamkax npoekta [MPOOH «lNoga-
JepKKa HaLuMOoHanbHOro nnaHa fencTeuii B o6nacty npas
yenoseka B Pecnybnuke MongoBan.

MpoeKT NHPOPMaLMOHHON ropsAYel IMHUK MO BOMpPOCaM,
OTHOCAWMMCA K MpaBaM yenoBeka Obll HanpasfieH Ha
obecrneyeHre onepaTMBHOIO MHPOPMMPOBAHMA Hacene-
HMA O CTaHAAPTaX U MexaHU3Mmax 3aLiuTbl NPaB YenoBeka;
npefocTaBneHne PUANYECKO NOMOLLM 1 HEOOXoANMON
nHbOPMaLIMN O KOMMETEHTHbIX OpraHM3aumsax B chepe 3a-
LWMTbI NPaB YenoBekKa.

3HauMMOCTb NPOeKTa COCTOMT B NPefoCTaBieHn AocTyna
HaceneHus K NpaBoBOI MHPOPMaLUK 1 6ecnnaTHbIM lopu-
ONYECKMM KOHCYNbTauuam B cdepe npas yenoseka. [opa-
Yyas NMMHMA B 06nacTy NpaB YenioBeKka MMeeT 3HaYeHne He
TONbKO M3-3a KonnuyecTBa obpatleHunin (5197 obpatueHuni,
13 KOTOPbIX B MioHe-aeKabpe 2004 roaa — 408 obpalleHunis;
B 2005 ropgy -1410 obpalyeHnis; B 2006 rogy — 1652 obpa-
weHwns; B 2007 rogy — 1256 obpalyeHuii, B deBpane-nioHe
2008 roga — 471 ob6palueHne), Ho 1 bnaropapa KaTeropusam
6eHepULMAHTOB, KOTOPbIE B OCHOBHOM ABNANINCD XKUTESIMU
CeNnbCKON MeCTHOCTW. B aTon cBA3M NpeacTaBnAeTca uene-
Co06pasHbIM pa3BUTUE 3TOW yCiyrn B pamKkax LleHTpa no
MpaBam Yenoseka.
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Mpoexkm ,,lMapnameHmckuli adsokam” cOCTOAN B BbIMycKe
n3gaHua , lNapnacmeHTcKnM apBoKaT” B nepuog 2005 - 2008
rogos npwu nogaepxke Muccmum OBCE B Mongose. Vi3gaHne
CTano BM3UTHOM KapToukown LleHTpa no MpaBam Yenoseka
N OCHOBHbIM UCTOYHMKOM MHPOPMUPOBAHMA HaceNeHns B
obnactu npaB yenoBeka.

lMpoekm «Ob6ecneyeHue c8o600bl cobpaHuli 8 Pecnyonuke
Mondosa» 6bin peanusoBaH B ceHTAGpe-HoAbpe 2008 rofa
B LieNAX NoOLWpeHnsa NepefoBoi NpakTukm B chepe obec-
neyeHWss OCyLLeCTBNEHUA CBOGOAbI COGPaHMI COrnacHo
MeXayHapOoLHbIM CTaHAapTaM.

CneplyeT OTMETUTb, YTO NOC/e BCTYNEHNA B CUITY KOHLIEN-
TyanbHO HOBOro 3akoHa o cobpaHusax N2 26 ot 22.02.2008
nosBunca pag npobnem B chepe obecneyeHns csoboabl
cobpaHuii, ans paspeLLeHns KOTopbix Obiiv OpraH13oBaHbI
6 TPEHWHIOB C yyYacTMeMm MnpeacTaBuTeneil MecTHbIX opra-
HOB Ny6MYHON BNACTW, COTPYAHWNKOB NOAMLMN 1 NPeacTa-
BUTENeN HenpaBUTeNIbCTBEHHbIX OpraHu3auuin us 33 paio-
HOB pecny6aunku. MpoeKT ocyLecTBAANCA B NapTHEPCTBE C
HMO ,Promo-Lex” n CREDO npw ¢prHaHCOBON noanepKKe
OBCE n ®oHpa Copoc-Mongosa.

Heo6Xx0ANMOCTb TaKX MEPONPUATHI Gbiia NONOXKUTENBHO
oLieHeHa BO BPeMA ANCKYCCUIA O BbIAIBNEHNN BO3MOXHbIX
nyTei paspeLleHns Unu NpesynpexaeHna KOHGIUKTHbBIX
CUTyaLuin, BOSHUKAIOWMUX BO BPEMSA OCYLUECTBIEHNS Fpax-
faHamu cBobopbl cobpaHuil. Takxke, cnefyeT OTMeTUTb
NONOXMNTENbHOE OTHOLLEHVE U OCOBbLIN UHTEpPEC, MPOAB-
NeHHble GONbLIMHCTBOM YYaCTHUKOB TPEHWHIOB, K Mpo-
6neme obecneyeHuUs ocyLlecTBNeHNA CBO6oabl cOBpaHuA.
3amevaHusA 1 NPeANoXeHNs YYaCTHUKOB TPEHUHIOB 6yayT
B3ATbl BO BHMUMaHWE NPV OCYLECTBNEHNN AanbHelLen
neaTenbHocTy LieHTpa no Mpasam Yenoseka no nHdopmu-
poBaHuIo obLiecTBa B 0611aCTV NpaB Yenoseka.

CTano TpagMUMOHHbBIM eXerogHoe npoBefaeHne «ekagbl
MNpas Yenoseka», nocsAwweHHON MexgyHapoaHOMY AHIO
npas yenioBeka. B KoHTeKcTe npasgHoBaHMA 60-neTna Bee-
o6wen Oeknapauun Mpas Yenoseka, B neprog 1-15 geka-

6ps LieHTpom no MpaBam Yenoseka 6bin opraHn3oBaH psg
MeponpuATAN NHGOPMALIMOHHOIO XapaKTepa.

B cotpyaHnuectee c Cowsom OpraHmsauyuin MNHBanugos
Pecny6nukn Monposa, 1 nekabpa 2008 roaga, 6bin npose-
[EH KPYrbli CTON, MOCBALEHHbIN MeXAYHapOLHOMY HI0
VMHBaNUAoOB.

B 3ToT e nepuiog 6bina nposepeHa KoHdepeHuna «Bce-
obulan leknapauus MNpae Yenoseka - NpaBoBasi JOKTPMHa
3alnTbl YesloBeKa»; COCTOANNCh BCTPEUM MapramMeHTCKNX
afABOKaTOB C MPeACTaBUTENAMU PErMOHANbHBIX U MEXAY-
HapOAHbIX OpraHn3auuii B cdepe 3aluTbl NpaB YenoBeka.

Takxe, napnameHTCKne aaBoKaTtbl y4aCcTBOBanun B APYyrnx
MeponpurAaTnAX, opraH1M3oBaHHbIX NapTHepamMin LI,EHTpa no
I'IpaBaM Yenoseka B CBA3U C npas3gHoBaHUEM Mex(,qua-
POAHOro AHA NpaB YesloBeKa.

Mo npocbbam nefaroroB HEKOTOPLIX yUEOHbIX 3aBEAEHNUI,
cotpyaHukn Llentpa no MNpasam Yenoseka nposenun oby-
yalolme cemrHapbl Mo npasam yenoseka B [Negarornve-
ckom MHcTutyTe , I. Creangd’, B CnaBAHCKOM YHMBepcuTETe,
B NpodeccuoHanbHo wkone NO 1, B nnuenx ,,M. Eminescu’,
,B.PHajdeu’, ,G.Asachi’, ,N. lorga’, ,M. Cogalniceanu’, ,A.

Puskin®, ,,0.Ghibu”n T.a.
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B koHTeKkcTe MexpayHapogHoro aHA pebeHka, 30 masa 2008
rofa napfameHTCKmne afBoKaTbl U coTpyaHuKK LleHTpa no
MNpaBam Yenoseka nocetvnu LleHTp coumanbHOWM 3alim-
Tbl AETEN-CUPOT M AEeTEN U3 ManoobecrneyeHHbIX cemen
LPrometeu’, rae Hawnu nputoT 6onee 50 petelr B Bo3pacTte
ot 3 go 17 ner. Mo cnyyato npasfHuKa 6bin NpoBeeH KOH-
KYpC pYCYHKOB Ha TeMy «TBOM MpaBa».

BaHbIM 3nemeHTOM B npouecce VIHd)OpMIleOBaHI/Iﬂ Hace-
NeHnA O NpaBax YesloBeKa ABNAETCA pa60Ta no noaroToBke
N pefakTmpoBaHMoO VIHd)OpMaTVIBHbIX MaTepunanos.

B npowegwem rogy 6bi1v NoAroToBneHsbl 1 ony6nvKosa-
Hbl: loknag o cobniogeHvn npas YenoBeka B Pecnybnuvke
Mongosa B 2007 rogy, bpowtopa «LeHHTp no MpaBam Ye-
JIOBEKa — BHeCyAeOHbI MexXaHM13M 3aluTbl NpaB Yyenose-
Ka B Pecnybnuke MonpgoBa», byknetbl «[paBa pebeHKay,
«CBo6GOAa pennrmosHbix KynbtoB». Cnefgyet OTMETUTb, UYTO
BCe nybnuKaumm pacnpocTpaHanncb 6e3so3mesgHo cpeam
HaceneHus B roCyfapCTBEHHbIX YUPEXAEHWUAX, HEMpaBu-
TeNIbCTBEHHbIM OpPraHn3aunam.

YKpenneHue [eATeNbHOCTU MHCTUTYTa ombyacmaHa B Pe-
cny6nnke Mongosa 1 MOBbIWEHUE POV MaPNaMEHTCKUX
a/IBOKATOB B MPOABMXKEHUM U 3aliMTe NpaB U OCHOBHbIX
cBobop yenoBeKka CTany NpeameTomM o6CyKAeHus B pam-
Kax KoHpepeHUnn “PekomeHAaaummn ana pepopmMmpoBaHua
WHCTUTYTa ombyacmaHa B Pecny6nvke MongoBa» oT 24 Ho-
A6psA 2008 roaa, opraHM3oBaHHON MexxayHapoaHbiM LieH-
Tpom [epexopgHon [demokpaTtun (byganewrt, BeHrepckas
Pecny6nuka), B KOTOPO NPUHANW yyacTUe NapiameHTCKmne
afiBoKaTbl, COTPyAHMKM LleHTpa no npaBam yenoseka v ero
npepactaBuTenbcTs. PaboTy KoHdepeHLmm oTKpbin YpesBsbl-
yanHbIn 1 MonHomouHbI Mocon BeHrepckon Pecny6nvkn
B Pecny6nuke Mongosa r-H. [Bapra.

Ha koHdepeHUMmn obcyxpanncb npaBoBble OCHOBbI Aes-
TenbHocTU LleHTpa no MpaBam Yenoseka u cyuiectBytowne
npo6enbl. kcnepTbl MexayHapogHoro LleHTtpa [epe-
XofHbIX [lemokpaTtuii pa3paboTanu pap pekomeHmauui,
HanpaBneHHbIX Ha YKpenneHne U ycoBepLIeHCTBOBaHMWe

[eATeNbHOCTN UHCTUTYTa oMOyacMaHa B Pecnybnuke Mon-
[oBa.

B KOHTEKCTe MexayHapOAHbIX OTHOLWEHWIA, SPHEKTUBHBIMU
6bInM BCTPEUM NnapraMeHTCKUX aABOKaToOB C NpefcTaBuTe-
NAMU MeXAYHapOAHbIX 1 PermoHanbHbIX OpraHu3auuii, no-
ceTmBwMMY Pecnybnrky MongoBa — mexxgyHapogHoro VH-
ctutyTa OMbyacmaHa (I0I1), Coseta EBponbl, Muccumn OBCE
B Mongose, [TPOOH B Mongose u 1.4.

MNMocne Ha3HaueHMA HOBbIX MapiaMEHTCKMX aiBOKaTOB, B
Hosbpe 2008 rofa, 6biny NpoBefeHbl BCTPEUU C NpefcTa-
BUTENAMU pAfa MeXAYHAapOAHbIX opraHM3aumi: pabouve
Bu3uTHl npeactasutensa OHNCED B Monpose, npeactaBu-

Tena muccnn OBCE B Monpose, BcTpeuya ¢ generaumen MNap-
NamMeHTCKON Komuccum no xanobam MapnameHta Yexumu,
BCTpeYa C aKcneptaMmu XpuUcTMaHckon opraHusaumm JITBT
Hopserun, Bctpeya ¢ gupektopamu nporpamm OBCE, MPO-
OHwunTA.

nOCTpOEHVIe AeMOKPaATUN 3aBUCUT OT y4acCTuA rpakaaH B
o6ulecTBEHHON XU3HU. [PaxkgaHCKoe 0OLWECTBO B LIESIOM,
N HenpaBUTENbCTBEHHbIE OpPraHM3alnn B YaCTHOCTU, ABNA-
I0TCA KIOYEBbIM UHCTPYMEHTOM B 0obecrneyeHnn rocyaap-
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CTBEHHOW coLManbHOM NONNTHKK. B Lenax yKkpenneHus co-
TPYAHWYECTBA C NPeACTaBUTENAMM HEMPABUTENbCTBEHHbIX
opraHu3aLuii, 3aHUMAOLLMXCA BONPOCaMU NpaB YeNioBeKa,
napfameHTCKne aaBokaTbl nposenu BcTpeyy ¢ HIO, pgen-
CTByIOWMMU B 3TON cdepe. Bo BpemsA BCTpeum oTMeuanoch,
UTO MHCTUTYT NapnamMeHTCKMX afBOKaTOB 1 HenpaBuTenb-
CTBEHHble OpraHM3auuy UMeloT OAMHAKOBblE 3aauu, YTO
npegnonaraeT COTPYAHMYECTBO B 06nacTaAx, npeacTasnaio-
KX OBLWWI UHTEPEC, B LENAX YKPENIEeHWs, NOOLWPEHNs 1
cob6niofieHnA OCHOBHbIX NMpaB 1 cBO6OS YenoBeka.

B 3TOM KOHTEKCTe napnameHTCKMe afBoKaTbl Npu3Banu
npeactasutenen HMO K KOHCTPYKTMBHOMY Auanory, oT-
MeTUB HeobXoAMMOCTb pa3paboTku obLieri KOMMYyHMWKa-
LIMOHHOW cTpaTermmn B obnacty noowpeHns, cobnogeHns
¥ 3aWmThbl NpaB Yenoseka. bbina npoBeaeHa BCTpeya C He-
NPaBUTENbCTBEHHBIMU OpraHW3auuAMK, 3aHUMaoLWUMMNCA
3awWwmTon npaB pebeHKa, Ha KOTOPOW 0bCyXAanvcb Npo-
6nembl B chepe 06pa3oBaHMA, OXpaHbl 30POBbA, 3aLMThl
fieTeil N3 ManonMyLMX ceMel, 3aLnTbl fjeTeli-MHBaNAoB.

Bo Bpemsa nepeuncneHHbIx BCTPeY 1 BU3WTOB, rocTu Llen-
Tpa no [lMpaBam Yenoseka O3HAKOMUAWCHb C AeATeNbHO-
CTbl0 yupexpeHuAa, C [eATe/IbHOCTbIo HaLll/IOHaJ'IbHOFO
MexXaHn3Ma npegynpexneHna nblTOK U C NONoXeHnem B

chepe npas yenoseka B Pecnybnuke Mongosa. Takxe, ro-
CTK 6bINV NPOMHGOPMUPOBaHbI 06 YUpEXAEHNN JOMKHO-
CTV MapiaMeHTCKOro afiBoKaTa Mo 3awuTte npas pebeHka,
KOTOpbIV Hauan CBOK AeATeNIbHOCTb B HOAGpe 1 KOTOpPbIi
CyLLeCcTBNAET CBOU MOJSIHOMOYMA B LieNAX rapaHTMpoBaHuA
CobnoAeHA KOHCTUTYLIMOHHbBIX NPaB U cBO6OA pebeHKa 1
peanu3aumy Ha HaLMOHaNbHOM YPOBHE MONOXEHU KoH-
BeHUmm OOH no npasam pebeHKa LeHTpanbHbIMK U MECT-
HbIMU OpraHamu Ny6ANYHON BNacT U AOMKHOCTHBIMW NU-
Lamu Bcex ypoBHeli. MapnameHTCKMiA aiBoKaT no 3almTe
npaB pebeHKa NOAENWNICA CBOUMU NaHaMU - CNOCOBCTBO-
BaTb pa3paboTke CTpaTernyeckoro niaHa pasBuTrA 3alm-
Tbl NpaB pebeHKa, PacCUMTaHHOrO Ha 5 NeT; oCyLecTBUTL
MOHUTOPUHI MONOXeHUA B chepe 3awwuTbl Npas pebeHkKa;
HanaguTb COTPYAHNYECTBO C rpaXkAaHCKMM 06OLLECTBOM, FO-
CYAapPCTBEHHBIMUN yUpeXAEHUAMN U CPeACTBaMU MaCCOBON
nHdopmaunu.

Mocne nopgnucaHusa (16.09.2005) wn  patudukauun
(30.03.2006) Pecny6bnukon MongoBa @DakynbTaTVBHOrO
MNpoTtokona K KoHseHumn OOH npoTVB MbITOK U APYrnx
MKeCTOKMX, 6ecyenoBeUHbIX U YHUXKAKOLWMX [OCTOVHCTBO
BMAOB 0bpalleHns U Haka3aHWA, COrNMacHO KOTOPOMY Kax-
[l0e rocyapCTBO-YUYaCcTHVK NOAAEPKMBAET, HA3HaYaeT U
CO34aeT OAVH WSIN HECKOMbKO He3aBMCUMbIX HaLMOHasb-
HbIX MPEBEHTMBHbIX MeXaHW3MOB ANA MpeaynpexaeHns
MbITOK Ha HaLWOHaNbHOM YPOBHE, UHCTUTYT MaprameHT-
CKUNX afiIBOKaTOB 6blS1 HaileNeH NOHOMOUYMUAMY B KauecTse
MexaHu3ma npeaynpexaeHus nbiTok.

B 3Tom KoHTeKcTe 26.07.2007 roaa MapnameHT Pecnybnvku
MonpgoBa npuHan 3akoH N2 200 0 BHECEHWMW U3MEHEHUI 1
JONOJSIHEHNI B 3aKOH O MapJlaMeHTCKUX afBoKaTtax, KOTo-
pbIll yTOUHAET MOSIHOMOYMA OMOYACMaHOB MpU OCyLLeCT-
BNEHWMN NPEBEHTNBHOIO NOCeLleHNA MeCT, rae coaepatca
WSIM MOTYT COLlepKaTbCA NNLa, NMLLIEHHbIe cBOGOAbI.

Ha nepBoHauanbHOM 3Tamne BHeAPEHWA HaLMOHaJIbHOro
MeXaHu3Ma npefynpexaeHnsa MblToK 6bio paspabota-
Ho lonoxeHre 06 opraHuzaumMm n GYHKUMOHNPOBaAHN
KoHcynbTaTuBHOro coBeTa, Obinv  UAEHTUOULMPOBAHDI
3KCMepTbl 1 obLecTBeHHble 06befUHEHUsA, OCYLIeCTBAA-
IolWme feATenbHOCTb B 06M1acTh 3aluTbl NpaB YenoBeka,
roToBble OKa3aTb MPaKTUYECKylo NOMOLLb B AEATENbHOCTA
HaLMOHaJIbHOrO MexaHV3Ma npeaynpexkaeHna nbiTok. Tak-
Xe Obln co3aaH M Hayan CBo PaboTy KOHCynbTaTVBHbIA
coBeT, 6biny pa3paboTaHbl NPeSIOKEHWA MO YayULIEHWIO
pesatenbHocTv LleHTpa no Mpasam Yenoseka BBuay obec-
neyeHnsa paboTbl HALMOHANBbHOIO MexaHn3ma npeaynpex-
JeHNA NbITOK.

B uensx co3paHua B Pecnybnuke MongoBa HauuoHanbHo-
ro MexaHusma npenynpexxaeHuna nbiToK, NpU NoagepKe
muccum OBCE B Pecny6nuke Monpgosa 23 anpens 2008 roaa
6blS1 OpraHN30BaH y4ebHbIN Kypc MO MOHUTOPUHTY MeCT 3a-
KNoYeHMs.
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Llenb aToro Kypca coctosna B TOM, 4TOObl O3HaKOMUTb
uneHoB KOHCynbTaTMBHOrO COBeTa M COTPYAHWKOB LleH-
Tpa no lNpaBam Yenoseka c metogonornen nNpoBegeHUA
MOHUTOPUHIa MecT COAeprkaHua nop crtpaken. B stom
KOHTeKcTe, 26 nioHA 2008 ropa, no cnyyato MexayHapoa-
HOrO AHA B MOAAEPXKKY XePTB NbITOK, COCTOANACL Mpecc-
KOHdepeHLMA NnapfamMmeHTCKOro afBoOKaTa, B KayecTBe Ha-
LIMOHaNbHOro MexaHn3ma npeaynpeKAeHna NbiToK, B Xoge
KoTopoll obcyxaanacb TeMa co3faHnsa KoHcynsTaTMBHOIo
coBeTa 1 nepBble pe3ynbTaTbl AeATeIbHOCTY MPEBEHTNBHO-
ro MexaHu3ma.

24 nekabpsa 2008 ropa B lome OOH cocTosnock 3acegaHue
KoopaunHaumoHHoro coseta npoekrta NPOOH B Mongose,
1 cTapToBan NpoekT «KoHconmaauma HauMoHanbHoOro me-
XaHM3Ma NpeaynpexaeHns NbITOK» COrMacHO NONOXKEHNAM
MakynbtatuBHoro lMpotokona CAT (OPCAT). MpoekT 6bin
pa3paboTaH B KoHTeKcTe EBponelickoi Mporpammbl 3a Je-
MokpaTtuto 1 MpaBa Yenoseka, B Lienax npeaoTBpaLleHns
NbITOK MNyTem YyKpenneHnua HaunoHanbHOro MexaHu3ma
npeaynpexaeHnaA NbITOK 1 B KOHTEKCTE HaLMOHaNIbHOW Cu-
CTeMbl 3aLMTbI NPaB Yenoseka.

MpucyTcTBylOWMX NpuBeTcTBOBany Matunbaa uMoBckKa,
npepctasutens [NPOOH, n AHaTtonme MyHTARHY, NapiaMmeHT-
CKWIA afjBOKaT, OTBETCTBEHHDIV 33 BHefpeHne MexaHn3ma
npeaynpeXxaeHnA NbiTokK.

B cBoel noBceHeBHOW AEATENbHOCTW, UHCTUTYT Mapna-
MEHTCKMX afiBOKaTOB ByfeT No npeXHeMy COAeiCTBOBaTb
obecrevyeHunto cobniogeHns npaB U cBo6OA YenoBeka, B
YayTHOCTM nojAepneatb CoUMalbHO-yA3BMMbIE KaTe-
ropun HaceneHus, feTein, NEHCUOHEPOB, MHBaNUAOB, 3a-
KNIOYEHHbIX U T.4., KOTOpble He o6na,qa|0T AOCTAaTOYHbIMU
3HAHVAMU N HaBblKaMU l'IT06bI CaMUM 3alLUNTUTb CBOW Npa-
Ba; 6YAeT CTPEMUTbCA COCPEOTOUNTb BHUMAHME OPraHoB
B/IaCTW Ha 3TUX Bonpocax; byaeT npunaratb YCUInA no WH-
dopmrpoBaHuto obuiecTsa B chepe npas uenoBeka.
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2.2. BHeppeHune HaunoHanbHoro MexaHusma MpeaynpexaeHus MbiTok

1N nepsBblie peakKunm opraHoOB BJ/lacCTn

Co30daHue

Hapagy co ctpemneHvem K COOTBETCTBUIO €BPOMENCKUM
cTaHpapTam Ha GoHe paTudukaunm KoHBeHUMM O 3awmTe
npaB YenoBeKa 1 OCHOBHbIX cBobog, Pecnybnvka Mongosa
yyacTByeT B pafe MexAyHapOAHbIX AOrOBOPOB, Npeame-
TOM KOTOPbIX ABAETCA NpeAynpexkaeHmne nbiToK 1 apyrmx
BMAOB 6ecyenoBeYHOro UNU YHMXKalowWwero [OCTOMHCTBO
ob6palleHMA UK Haka3aHUA. 3gecb MOXHO OTMeTUTb Bce-
obuylo peknapauuio npae yenoBeka, MexayHapoaHbIi
NaKT O FPaXAaHCKMX U NOUTUYECKUX NpaBax, KoHBeHL Mo
0 3aLUnTe NpaB YeNoBeKa Y OCHOBHbIX CBO6OA, KOHBEHU IO
OOH npoTuB NbITOK N SPYruX »KECTOKNX, BecyenoBeyHbIxX
WNN YHUKAOLWMX SOCTOMHCTBO BMAOB OOpalleHns 1 Haka-
3aHuA ot 10.12.1984 n EBponeiickyio KOHBEHLMIO O rnpe-
DYNPEXAEHNU MbITOK 11 6€CYENOBEUHOIO MV YHIKAIOLLEro
JOOCTOVIHCTBO O6paLleHs UM Haka3aHus ot 26.11.1987.

Mpr3HaBasa 3HaueHMe B3ATbIX NO3UTUBHbLIX 06A3aTENbLCTB
No BHeAPEHMIO MeXKAYHAPOAHbIX CTaHAAPTOB Npeaynpex-
AEHVA MbITOK N UCXOAA 13 TeHAEHUMW MCNONb30BaTb Jo-
6ble 3bdeKTNBHbIE eBponenckre NPakTMKM No AaHHOMY
pasgeny, 16 ceHtabpa 2005 ropga Pecnybnuka Mongosa
patndurympoBsana, 3akoHom N2 66 ot 30 mapTta 2006 roga,
MakynbTaTUBHbIN NpoToKon K KoHBeHumy OOH npoTus nbl-
TOK W APYruX »KeCTOKNX, 6ecyenoBeYHbIX AN YHUKAIOLWKMX
[JOCTOVHCTBO BUAOB O6paLleHna 1 HaKa3aHWUaA, MPUHATBINA
leHepanbHol accambneen OOH 18 gekabpa 2002 roga.

Cnepys Tpe6oBaHuam MpoTtokona, MapnameHT Pecnybnnkm
Monpgosa 26.07.2007 npuHan 3akoH N2 200 o BHeceHnM 13-
MEHEHWI 1 JONONHEHNI B 3aKOH O MapnaMeHTCKMX afiBo-
kaTax N2 1349 ot 17 okTa6psa 1997 ropa.

Ona Pecny6nukn MonpoBa HapeneHne UHCTUTYTa oMOyA-
CMaHa AaHHOM Muccmelnn 6bino cambiM NpYemMnembiM Ba-
pUaHTOM, yunTbiBaa TOT $aKT, YTO NapnaMeHTCKuUiA afBo-
KaT (ombyAcmaH) MOMHOCTbIO COOTBETCTBYET KpUTEpUAM,
npeabasnAaembiM OakynbTaTUBHBIM NPOTOKOIOM K HaLWo-
HanbHOMY MexaHu3My npeaynpexaeHUA NbITOK: GYyHKLUMO-
HanbHaA He3aBUCUMOCTb, HEOOXOAUMbIE CMOCOBHOCTM U
npodeccroHanbHble 3HaHWA ANA OCYLLeCTBNEeHUA MaHAaATa,
HO M LWIMPOKME MOSIHOMOUYUA MO MHCMEKTVPOBAHMIO MeCT
3aKJIIYEHUA, a TakXKe APYTUX yUpeXXaeHNiA.

Mocne onpepeneHna 3akOHHO YUYpEXAEHHbIX Hernpa-
BUTENbCTBEHHbIX OpraHW3auunii, OoCyLlecTBAAWNX Ae-
ATENbHOCTb B 0611aCTU 3aWMTbl NPaB UL C YMCTBEHHBIMU

OTKJIOHEHVAMY, 3aKMIOYEHHBIX U NNL, HaXxo4AWMXCA Mof
npeABapuTeNibHbIM apecTom, LieHTp no npaBam yenoseka
COBMECTHO C MpeACTaBUTENAMY 3TUX OpraHM3aumin 1 npu
yyactun npegctasutenen muccum OBCE B Mongose, nHu-
LumpoBany npouecc pa3paboTku MonoxeHns 06 opraHu-
3auum 1 GYHKLMOHNPOBaHUN KOHCYNbTaTUBHOrO COBETa.

31 aHBapa 2008 rofa, B COOTBETCTBUM C NpoLieAypoin, yCTa-
HOB/EHHOW B CT. 2323aK0OHa O MapfiaMeHTCKMX afiBoKaTax N2
1349 01 17.10.1997, nocne cornacoBaHnaA C NnapiaMeHTCKON
Komucemen no npasam 4yenoBeka W MOAyYeHUA NOSTOXKM-
TeNbHOTO 3aK/toueHns, 3To [NonoxeHwne 6biNo yTBepKAeHO
AnpeKkTopom LleHTpa no npaBam yenoseka. CornacHo 3Tomn
Xe npoueaype 6bin yTBepKAeH coctaB KoHCynbTaTMBHOTO
coseTa.

KOHC)/J'IbTaTI/IBHbIIz coseT coctouT 13 11 uneHos, BKNOYaA
napnamMmeHTCKOro agBokata, OTBETCTBEHHOIO 3a BHeApeHne
n d)yHKLl,I/IOHI/IpOBaHI/Ie HaUuMOHaNIbHOIro MexXaHu3ma npe-
AynpexaneHna nbiTok.

3acepaHna KoHCynbTaTMBHOIO COBETa NPOBOAATCA eXKeHe-
benbHo, B pacnonoxkeHuu LleHTpa no Mpasam Yenoseka.

Co3blIB UNeHOB HaLMOHaNbHOIO MexaHn3mMa npeaynpexmae-
HMA NbITOK 06YCNOBNEH HEOBXOAUMOCTbIO HanaXKnBaHWA
PUTMUYHOI 1 OpraHn30BaHHON PaboTbl KOHCyNnbTaTVBHOIO
coBeTa B Lenax obecneyeHna 3GpPeKTNBHOIrO GyHKLUOHN-
poBaHNA MexaHV3Ma B LieSIOM, a TaKXe peryifapHoro pac-
CMOTPEHUA YCNOBUI COAEPXKaHNA U OTHOLUEHMWA K NiMLaMm,
HaXOAALMMCA B YUpPEeXAEHUAX 3aKNoUYeHns, 3afep)KaHuna
1 NPEBEHTUBHOIO apecTa, a Takke B MeANKO-CoLManbHbIX
yupeXxaeHuax Ana nuL C YMCTBEHHbIMU OTKJIOHEHUAMM.

B 1O xe Bpems, ncxoaa v3 Kpyra ob6A3aHHOCTEN UfieHOB
KoHcynbTaTMBHOrO COBeTa, Ha AaHHbIi MOMEHT napna-
MEHTCKUIA afiBOKaT, OTBETCTBEHHbIN 3a AeATeNIbHOCTb HaLu-
OHaJNIbHOTO MexaHu3ma npefynpeXXaeHnsa NbiToK, U YneHbl
KoHcynbTaTMBHOrO CoBeTa pasfenuiancb Ha YeTbipe Mo-
6UNbHBIX FPynNMbl. KaXkgoi rpynne nopyyeHo ocyliectsre-
HUe NPeBEHTUBHbIX U/ MOHUTOPUHIOBbIX NOCELEHNN B
onpepeneHHble yupexaeHus. B 3Tom cmbicne, ycTaHOBREH
Take rpaduk noceleHnin U3 pacyeTa, YToObl KaXKayto He-
[ento OCyLLEeCcTBANOCh He MeHee 2 NPEeBEHTUBHbIX U/ nnn
MOHVTOPUHIOBbIX NOCELLEHMA.

Ha npotsaxeHun 2008 roga, napiamMeHTCKNA aiBOKaT CO-
BMeCTO C coTpyAHuKamu LleHTpa no npaeam yenoseka u
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uneHamy KoHcynbTaTMBHOro coseta nocetunu 6onee 72%
yupexaeHun, noaBefomcTBeHHbIX MuHuctepcTBy Octu-
unn (NeHnTeHUMapHble yuypexaeHus), 30% yupexaeHui,
noAaBeAoMCTBeHHbIX MHUCTepcTBY BHYTpeHHnX den (ko-
MUccapuaTbl NOAULUMM U T.4.) U He3HauUTeNnbHoe Konnye-
CTBO Yy4YpeKAeHWUN, noABeAOMCTBEHHbIX MuHMCTepCTBY
34paBooxpaHeHna 1 MUHNCTepCTBY COLMANbHOW 3aLUmTbl,
ceMbu 1 pebeHkKa.

Tunoevwie npo6nemol
HeadexkeamHas npogheccuoHanvHas
noozomoseka

OpfHoW 13 nepBbiX NPobem, BbIABIEHHbIX BO BpeMms rnpe-
BEHTVBHbIX MOCELLEHW, ABNSAETCA HeafleKBaTHas npodec-
CMOHaNbHaA MNOAroToBKa COTpyAHUKOB nonuunn. Cnepyet
OTMETUTb, YTO GOJIbIUMHCTBO COTPYAHWKOB MONAMLUMM He
3HaKOMbl C MOJIOXKEHNAMN 3aKOHa O NapiiaMeHTCKUX afiBo-
KaTtax N2 1349 ot 17.10.1997 u He 3HaloT 06 yupexxgeHun
HaLWOHaNbHOro MexaHr3ma npegynpexneHns noiTok.

Mo 3ToM NpuynHe NapnaMeHTCKMI afBOKaT U uneHbl KoH-
CyNbTaTMBHOrO COBETa MOoJlyyasiv OrpaHNYeHHbIN JOCTYN B
NOMeLLEHNS KOMUCCApMATOB MOIMLUN U K HEOBXOAMMbIM
[OKYMeHTaM.

Taknx npobsem He BO3HMKIIO BO BpeMsa nocelleHns LieHT-
pa no 6opbbe ¢ Toprosnel niogbmmn, Kommccapratos nonu-
unn cektopoB botaHmKa n YokaHa, MyHULMNNA KnwmHay,
KomMunccapuraTa nonuuum BynkaHewb.

Tem He MeHee, 6biNM CUTyaLuK, CO3LOLME peanbHyto yr-
po3y feATenbHOCTU MexaHn3ma B CBA3W C OrpaHUYeHnemM
[OCTyna B 3fjaHue MaTpy/lbHO-MOCTOBOro nosika «CKyT»,
leHepanbHOro KomuccapraTta noauumuy MyHuumnua Knwu-
H3Y, B NMONMULENCKUI YYacTOK Ha KMLIMHEBCKOM »enesHo-
[OPOXHOM BOK3ane.

MMHMCTEPCTBO BHYTPEHHX Aen B KaXAbli pa3 pearnposa-
N0 Ha obpalleHVsa NapraaMeHTCKMX afBOKATOB MO NOBOAY
orpaHnyeHns LOCTYNa B MOABEAOMCTBEHHbIE YUpeXKAeHNs,

HO, K COXaneHuto, NpeanprHNMaeMble Mepbl OKasanucb
He3pdEeKTUBHbBIMM.

PykoBoauTenn HekoTopbIx yupexaeHuin — [eHepanbHOro
Komunccapvata noauuun myHuuunua Kuwnxsy, Komucca-
puatoB nonuuun cekTopos YeHTpy, BytokaHb 1 PbiwKaHb
MyHULUMNnA KnwunHay, Komnccapratos nonuuymmn Kompar,
XblHuewTb, Opxen, MNonnuenckoro yyactka KUWMHeBCKOro
»Kene3HoAOPOXKHOro BOK3ana, YnpaBneHus TPaHCNOPTHOM
nonvumn MBJ, natpynbHo-noctoBoro nonka «CkyT» [eHe-
panbHOro Komuccapmata noanumMm MyHULMNUA KnwmHay
He MpPOABWUAN HUKAKOro WHTepeca K COTPYAHWMYECTBY C
napnameHTCK/M afBOKaTOM M YsieHaMn KOHCYnbTaTUBHOMO
coseTa.

OpHOBpPEMeHHO BbIABMIEHbl HEJOCTAaTKU B [EATeNIbHOCTU
[lenapTameHTa NEHUTEHUMAPHBIX YUpeXAeHWI No pasgeny
npodeccroHanbHON NOArOTOBKM COTPYAHUKOB MeHUTEH-
LMApHON CUCTEMBI, KOTOPblE ABAAIOTCA OAHON M3 MPUYMH
BO3HVKHOBEHUA KOHPNUKTOB 1 C/lyyaeB gectabunusauyuu

06CTaHOBKM B NEHUTEHLMAPHbIX yupexxaeHnax. MuHncTep-
CTBO BHyTpeHHMX [len nepepano pacnopsxeHne pykoBo-
OUTENSAM MOABEAOMCTBEHHbBIX YUPEXAEHWUA O Heobxoau-
MOCTU M3YyYeHWA MONOXEHWIN 3akoHa O MapraMeHTCKMX
apBoKatax, YronoBHo-npoLeccyanbHoro kogekca, Kogekca
3TUKN 1 AeOoHTONOrMM nonuuenckoro. Pykosoactso [le-
napTameHTa MEHUTEHUMAPHbBIX yupexaeHui obecneunno
MeXaHN3M MOATroTOBKM KafpoB Af1A NMEeHUTEHLMApPHON cu-
CTeMbI, HO NPUXOAMTCA KOHCTaTMPOBATb, YTO 3TV NPOLECCHI
NPOTEKAIOT C/INLLIKOM MELJIEHHO.

B T0 e Bpema, HaunoHanbHbIN MexaHWU3M npegynpexae-
HUA MbITOK He CTankueanca ¢ npobnemamn orpaHuyeHus
[OCTyNa B yupexaeHus 1 K Heo6xoaMbIM JOKYMeHTaM BO
BpeMs MoceLeHna NeEHUTEHUMAPHbIX YUpeXxaeHui, Ncuxo-
HEeBPOJSIOrMYECKUX UHTEPHATOB 1 6ONbHML.

3adep>xaHue u nepeeod

CepbesHol npobnemoi, ywemnsiolleli ceobony 1 6esonac-
HOCTb YenoBeKa No-NpexXHeMy OCTAaeTCs CofepKaHve nog
apecToM B KOMUCCapuaTax NoanuLmMmn CEKTOPOB MyHULMMNSA
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KVILIJVIHBy nny, 3afepXaHHbIX B agMUHUCTPATUBHOM NopAa-
Ke 1/unn B COCTOAHNN OMbAHEHWA.

MopaenatLlee 6ONbLIMHCTBO NUL, HAXOAALMNXCA B MECTax
BPEMEHHOIO COAEPKaHNA KOMMUCCApUaTOB MONMNLUN CEK-
TOpOB MyHMUMNMA KnwmnH3y, 3agepaHbl 3a coBeplueHue
MEeJIKMX XyNuraHckux noctynkos (ct.164' KAMN PM), k koTo-
pbiM B 065A3aTeNIbHOM NopsaKe N06aBNAETCs OKasaHue Co-
NPOTUBNEHUA COTPYAHUKY nonvuun (cT.174° KA PM) nnn
HaHeceHVe OCKOpbneHua coTpyaHuWKy nonuumm (cT.174°
KA PM).

B cootBeTCTBUM C NONOKeHUAMM YacTu 3 CT. 249 KAT PM, 3a
COBepLUeHMe BbllleHa3BaHHbIX aAMUHNCTPATUBHbIX NPaBo-
HapyLUeHMWI YeNoBEK MOXET ObITb 3afiepXaH 0 pPaccMoT-
peHua gena B cyaebHom nHcTaHuun. OfHaKO COTPYAHUKM
nonMuMmM 310ynoTPebnAlT STUM MONIOKEHNEM NMPU Kax-
AOM yfo6HOM cryuae.

MpoTokonbl 3agepkaHuA B afMUHUCTPATUBHOM MOpPsAAKE,
a Takxe MpOTOKONbl 06 agMMHUCTPATMBHbBIX NpPaBOHapy-
LUeHMAX COCTaBMATCA C MHOTOUYUCIEHHBIMU NpoLeccyanb-
HbIMW HapYLUEHUAMU — B OAHWX OTCYTCTBYeT MOAMMUCH 3a-
[AEePKaHHOro NMLa UMM COBEPLUMBLLETO MpPaBOHapyLUeHue,
B ApYrvx OTKa3 3aflepKaHHOro nvua noanucaTb NPOTOKON
NMOATBEPXKAAETCA TOMbKO MpUMeYaHnem COTPyAHWUKa no-
UMK, KOTOPbIN, daKTnyeckn, ABNAETCA efUHCTBEHHbIM
JIMLOM, CBMAETENbCTBYOWMM 06 oTKase. B 6onblmHcTBe
NPOTOKONIOB 06 aAMUHUCTPATUBHBIX MPaBOHapPYLIEHNAX
OTCYTCTBYET 3aMnCb O Pa3bACHEHMU NpaB 1 06A3aHHOCTeN
npaBoHapylwuTena. Pefkn cnyyaun, Korna cCoTpyaHVK nonu-
LMy JOBOAWT AO CBEAEHMA YeloBEeKa MOTUBbLI €ro 3ajep-
XaHuWA, UTO NOATBEPXAAIT 1 CaMM 3afilepXKaHHble B XoAe
6eces C NapnameHTCKMM aiBOKaTOM.

3afiepkaHHble LA NKLeHbl AOCTYNa K Bpady. YCTaHOB/e-
HO, UTO KX OOpPALLEHNS K COTPYAHMKaM MOAMLMK C NPOChb-
601 BbI3BaTb Bpaya ocTatoTca 6e3 oTeeTa. MapnameHTCKMii
a[IBOKaT HECKOMbKO pa3 OKa3blBanca B CUTyauusx, Koraa
NPUXOANNOCh MPOCUTb COTPYAHWKOB MOAMUMK Bbi3BaTb
BPpaya K 3afiepkaHHbIM, KOTOpble »KanoBanucb Ha 60/b nnm
NAoxoe CaMoYyBCTBME. B OTHOWeEHUN nnL, 3afepKaHHbIX,
AKOObI «B COCTOAHUW OMbAHEHUA», MPAKTMKA MOKa3blBaeT,
4o opraHbl MONMLMU He pacnonaraT AOTaTOUHbIMU GUHAH-
COBbIMU CpefcTBaMK ANs HapKoNormyeckoro obcnefosa-
HWA 3afiepKaHHbIX B COCTOAHWUMN ONbSHEHUA B LiENAX JOKY-
MEHTa/IbHOrO YIOCTOBEPEHNSA 3TOr0 cOCToAHUA. COCToAHME
OMbAHEHWA KOHCTATUPYIOT ONATb e TONbKO COTPYAHWKM
nonuummn 1 GUKCMPYIOT B MPOTOKO O 3afepKaHuu.

Bbonee Toro, napnameHTCKMin agBoOKaT M uneHbl KOoHCynb-
TaTVBHOrO COBETa KOHCTaTMPOBany, YTo MpW 3aaepxaHni
UL C TeleCHbIMM NOBPEXAEHNAMY He NPON3BOAUTCA Cy-
AebHO-MeanLMHCKanA dKCNepTr3a, YTO MOXKeT MpUBeCTH K
HebnaronpuATHLIM NMOCNEACTBUAM, KaK AJiA PYKOBOACTBA
KoMuccapraToB nonvumm, Tak n ana Pecnyanukn Mongosa
Ha MeXayHapOoAHO apeHe.

MecTa 3aKntoueHna KoMMccapnaTos NOANLINI CEKTOPOB My-
HUUMIMA KNWNHIY NpeaHa3HayYeHbl ANA COAepXKaHmna rpax-
[aH nog cTpaxem He 6onee 3 yacos. OgHaKo, B KOMMCCapua-
Tax nonnunm cekTopos boTaHuKa 1 YeHTpy MyH. KuwinHay
6b1n11 06HapY»KeHbl ML, 3afepXKaHHble Ha BpemA 3Hauu-
TesIbHO MpeBbllatoLee NpefyCMOTPEHHbIN 3aKOHOM CPOK.
bonee Toro, B Komwmccapmate nonuumm cektopa YeHTpy
MyH. KnwwnHay 6b11nm obHapyKeHbl Mua, oTObiBaBLUME HaKa-
3aHue B BUAe agMNHUCTPATNBHOIO apecTa, yCTaHOBEHHOe
pelueHnem cynebHOM NMHCTaHLMK, a B KOMMCCapmaTe nonu-
uunn cektopa bytokaHb MyH. KnwivHay — nnua, 3agepxaHHble
B aAMVHUCTPATVBHOM MOPAAKE, HO HA MOMEHT nocelLleHna
napnaMeHTCKOro afBoKaTa 3afeCTBOBaHHble B MpoBefe-
Hue onpeaenieHHbIX YyroNoBHO-NpoLeccyasnbHbIX AeNCTBUN.

Ewe onHa npobnema Kacaetcs nepeBofda OCYXIAEHHbIX B
M30M1ATOPbI BPEMEHHOTO cofepkaHua MB/[] B uensax npose-
JeHnA npoueccyasnbHbIX AeNCTBUN 1 cofepKaHne NpeBeH-
TUBHO apeCcTOBaHHbIX NNL U UL, OTOLIBAIOLWMX HaKa3aHWe
B BUAe agMUHNCTPATMBHOIO apecTa B yupexaeHusax, nom-
BeJOMCTBEHHbIX MUHUCTepCTBY BHYyTpeHHNX Hden.

MepeBon ocyxAaeHHOro orosapusaeTca B cTatbe 217 Uc-
NONIHUTENbHOTO KOAEeKCa, HO AaHHble MOJSIOXKEHNA TOJKY-
I0TCA HenpaBUIbHO CyAe6GHbIMA WMHCTaHUMUAMK, KOTOpble
HE3aKOHHO BbIHOCAT OnpeAeneHnsa o nepeBofe OCy»KAeH-
HbIX N3 yYypeXxAeHUN, NoaBeaOMCTBEHHbIX MUHUCTepCTBY
HOcTuuum, B yupexaeHus, noaBeJOMCTBEHHbIE MUHUCTEP-
ctBy BHyTpeHHUux [en. Takxe yCTaHOBMNEHO, YTO BOMpPEeKM
NonoXeHnaAm cT.cT. 323 1 333 VIcNnoNHNTENbHOIO KOAEKCa,
Nn1ua, B OTHOLWIEHUM KOTOPbIX NMPUMEHEH npeaBapuTenb-
HbI apecT 1 Nnua, UCMONHALWME B3blCKaHWe B BuAe aj-
MUHUCTPATUBHOrO apecta MNPOAONXKAlOT COAep»KaTbCA B

N3onatopax BpeMeHHOro cogepkaHusa MuHucTepcTBa
BHyTpeHHMX [len. 3aknioueHHble yTBepXAaloT, UTO MMeH-
HO B 3TUX yUpeXKAeHUAX OHY NnoABepraTca Gprsnyeckomy
N NCUXMYECKOMY Hacunuio, JONpPaLLMBalOTCA B OTCYTCTBUE
aABoOKaTa, NvlleHbl NpaBa 06xanoBaTb AeNCTBMA aAMUHM-
CTpauumn mMecTa COAepaHnA Mop CTPaxel, NMLeHbl BO3-
MOXHOCTW MPOWTN MeANLMHCKOe OCBMAETEeNbCTBOBaHME.
Bonee Toro, ycnoBua copepxaHna B N301ATOpax BpemeH-
HOro cofiep>KaHnA ABNAIOTCA HAMHOIO CTPOXE, YEM B NEHU-
TEHLMAPHbIX yUpexaeHNaAX.
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Xecmokoe o6paujeHue

B xope noceweHWin napnaMeHTCKUiA afBoKaT O6Hapy-
XWn nofei ¢ 0YeBUAHBIMU TeNeCHbIMN MOBPEeXAEHUAMMU.
Mopp6Hble cryyan BbiABNEHbI B KOMMCCapUaTax nonnumn
ceKkTopoB YeHTpy 1 botaHnKa MyHULMIUA KnwnHsy.

bonblmHcTBO rpa*xfaH 3aAaBunn, YTO Nnoasepranncb d)l/l3|/|-
YeCckoMy U NCUXNYECKOMY [aBNEHUIO Cpa3y e nocne 3a-
AepKaHnA, B Xo4e NepBbiX Xe A0NPOCoB, KOTOPble 06bIYHO
OCYyLLEeCBNAKTCA Ha BEPXHUX 3TaxKaX KOMUCCapnaToB.

3HauMTeNbHasA YacTb 3aK/IOUYEHHbIX, HAXOAAWMXCA MNof
npenBapuTeNlbHbIM apecToM, MOXanoBanucb Ha rpyboe
obpalleHne COTPYAHMKOB MOANLMUN C LENbo UX MPUHYX-
[EeHVs MPU3HaTb BUHY B NPECTYMJIEHMUSAX, MO NOAO3PEHMIO
B COBEPLUEHUN KOTOPbIX ObINN 3afepsKaHbl, UM NPU3HaTb
BMHOBHOCTb B APYrMX MPecTynyeHnsAxX, KOTopble OHU He
COBepLUanu. 3aKIloUeHHble, YTBEPXKAABLUME, UYTO He Moa-
BEPranucb UCTA3aHNAM, 3aiBUIY, UTO 3TO OOBACHAETCA UX
M3HayanbHbIM cornacrem JaBaTb NOKa3aHUs.

YCTaHOBNEHO, UTO BO Bpems NPebbiBaHUA B BefleHUN Op-
raHoB MOMVLUMK 3aKJIIOUEHHbIE JINLLEHbI BO3MOXHOCTU
KanoBaTbCA, MOCKOJNbKY MM 3MPeLLeHO NofaBaTb *anobbl.
Ecnu yenoBek He MMeeT aiBOKaTa W NMLIEH BO3MOXHOCTU
obpallaTbCA B KOMMETEHTHbIE OPraHbl, OH YXXe He MOXeT
[oKa3aTb GaKT NPUMEHeHMA NbITOK, MOCKOMNbKY Ha MOMEHT
nepesofia B NMeHNUTEHLMAPHOE YUPEXAEHME 1UCUe3aloT AB-
Hble MPW3HaKMW HacuWs, a NepcoHan NeHUTEHLMAPHbIX
YUPEXAEHNN He HaCTPOEeH OOBEKTVBHO OLEHMBATL COCTO-
fIHME 3aKJIIOUYEHHOTO N GUKCMPOBaTb TeNleCHble MOBPEX-
JeHus. IMeHHO nocne nepeBofa B MEHWUTEHLMAPHBIE Y-
pexaeHus, nofBeAoMCTBEHHblIe MuHucTepcTBY KOCTHLMK,
3aK/toyeHHble 06palLaloTCA K NapnamMeHTCKOMY afiBoKaTy
no pakTam XeCToKoro obpalleHnsa C HAMW UK NpUMeHe-
HUS MBITOK.

JoCTyn K aiBOKATy MMEIOT TONIbKO 3afepKaHHble 3a coBep-
WeHWe NPecTynieHnin, 3a PeaKuMi UCKIOUEHNAMK, Yero
Henb3A CKasaTb O JIMLAX, 3alePKaHHbIX 3a CoBeplUeHue
AAMUHUCTPATUBHbLIX NpaBoOHapyleHunit. OTHOCUTENbHO
[OCTYMa 3afepXaHHbIX UL, K afBOKaTy, MapiaMeHTCKUM
aiBOKaT YCTaHOBMJ, YTO Yalle BCEro 3aepXaHHbixX Jonpa-
LWIMBAKOT O COCTAaBNEHNA NPOTOKOMA O 3afepXKaHnK, B OT-
CyTCTBMe afiBOKaTa. Pe3ynbTaTbl NoceLeHni nokasanu, 4to
Ha3HaueHHble afIBOKaTbl BbIMOHAMAM CBOW O6GA3aHHOCTU
HeHagnexawym obpasom, nx nomoulb 6bina uncto dop-
ManbHON, 6€3bIHNLMATUBHON B 3alLLNTE 3aKOHHbIX NPaB 1
WHTepecoB NofJo3peBaeMoro, 06BUHAEMOrO, MOACYANMOTO.
Tak, aiBOKaTbl HE U3y4aloT OCHOBaTeNbHO MaTepuasbl yro-
NOBHOTO fena, He NPOoABAAT 4O6POCOBECTHOCTL U NPO-
deccroHanbHylo YeCTHOCTb, He 06ecneunBaloT JOCTOVHYIO
3aLMTY CBOUX NMOA3ALMTHDBIX Nepes CyA0M 1 CTPOHaMK Cy-
ne6Horo npouecca.

Pe3ynbraThl noceweHMn MOKasblBaloT, UTO 3afepKaHHbIM
He Pa3bACHAIT MX MpPaBa, B YaCTHOCTW, NMPABO MOJYaTb,

npaBo He CBUAETENIbCTBOBaTb MPOTMB Ce6A WM CBOUX
POLCTBEHHMKOB, COTPYAHWKM MONAMLMMA OrpaHUYMBalOTCA
TONbKO BpyuyeHneM MHdOpMaLMM O npaBax Nogo3peBae-
MOro, 06BMHAEMOrO, MOACYANMOTO.

ToBOpA 06 yBegOMNEHNM 6IM3KOrO POLCTBEHHVIKA VAW LpY-
roro nuua o6 apecte, 6ONbLWMHCTBO 3aK/IOUYEHHbIX CO06-
LMAN NaplaMeHTCKOMY afBOKaTy, UTo UX MPonHbopmMmpo-
Ba/IN 11 OHW BOCMOJb30BaNNCh 3TUM NpaBom. OfHaKo 6binu
CNyyau, Korfja HeKoTopble 3aK/oUYeHHbIe KanoBanmncb, UTto
MX POACTBEHHUKU He Obinn yBeaomsieHbl 06 Mx apecTe
6o 6bINy U3BELLEHbI Yepe3 HeCKONbKO AHeN nocne 3a-
JepxaHus. B opyrvx ciyyasx 3aknoyeHHble COMHeBanncb
B yBEJOMIEHNN POACTBEHHMKOB 06 WX COAep»KaHUW nog
apecToMm, NOCKONbKY He CaMn CAeNanu 3To, a COTPYAHVKM
nonuuuun. beinn Takxe 1 clydau, Korga o 3afiepXKaHum ye-
NoBeKa POACTBEHHUKM Y3HaBanu U3 ApYrmx NCTOUYHWKOB.

Ha npoTtaxeHnn npolegLuero rofa 3aaBieHnaA O }KeCTOKOM
obpallueHnn NOCTYNUAN OT OCYXAEHHbIX, OTObIBAOLWMX Ha-
KasaHue B lNeHuTeHumapHOM yupexpaeHun N°4 Kpukosa,
MNennTeHumapHom yupexaeHun N2 17 PesnHa v MNeHunTeH-
LuunapHom yupexgerum N2 18 bpaHeluTb.

TpyO 3aK1104eHHbIX

CeropiHA [OCTAaTOYHO 6ONbLLOE KOMYECTBO 3aK/OUEHHbIX
XOUeT 1 MOXeT paboTaTb 3a NpeaesiaMu NeHNTEHLMaPHOro
yupexgeHua. OgHako rmaBHbIM NpPenATCTBMEM, A0 HefaB-
Hero BpemeHu, 6611 cnonHuTenbHbIA KOAEKC, KOTOPbIN B
cTaTbe 217 oroBapyiBan, Yto MOryT 6biTb OCTaBMEHbI B 130-
NATOpE YronoBHOro NpecsiefoBaHna Ans paboT no xo3sn-
CTBEHHOMY 06CNYXKNBaHWIO NNLA, BNEPBbIE OCYXAEHHbIE K
nuweHnto cBobobl Ha CPOK Ao NATU NeT. [o 3To NprurHe
OblIN CNyyamn, B KOTOPbIX He MO ObITb 3aK/oUYeHbl fo-
roBopa, a JOroBopa, 3aKyeHHble ¢ GU3NYECKNMU U I0PU-
ONYECKMU NINLAaMU He MO ObITb peanin3oBaHbl, TaK Kak
OCY>AeHHble, KOTOpble OTBeYanu TPeOOBaHMAM 3aKOHa,
6bICTPO BbIXOAWM Ha CBOGOAY MM UX KOJIMYECTBO ObINO
HeQOCTaTOYHbIM.

25.12.2008 6bin NpuHAT 3aKkoH N2.299, cornacHo KOTOpoMy
6blIN BHECEHbI M3MeHeHMA B VcnonHUTeNbHbIA KOofJeKC U
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6bII0 NCKNIOYEHO OAHO 13 YCJ'IOBVIVI npusBneyvYeHna K Tpyay
3aKJ/T0YEHHDbIX ,Ha CPOK A0 5 net’, TeM CamblM BO3MOXHOCTb
pa60TaTb npenocrtaBneHa 6OJ1bLIJOMy KONNYeCTBY 3aKnto-
YEHHDbIX.

Tak»ke yCTaHOBNEHO, YTO 3a NOCNeAHMNe TPU rofa yBenmye-
JIOCb KONIMYECTBO YCJIIOBHO-AOCPOYHO OCBOOOXAEHHbIX 3a-
KMIOYEHHbIX, KOTOPbIM OCYLLeCTBUIICA JIbFOTHbIA 3ayeT pa-
6ounx gHewn. (2005 roa — 224 3aknoyeHHbIX, 2006 rog- 267
3aK/oueHHblx, 2007 rog — 303 3aKNUYeHHbIX), Ho B 2008
rofy UX KOSIMYHCTBO COKPaTUIOCh A0 286.

Mbi y6e>KneHb|, YTO NOcCsie BHECEHNA U3MEHEHUI B UCMONI-
HUTENbHbIN KOAEKC, KONIMYecBO npuBJIeYEHHDbIX K Tpyay
OCY>XAEHHbIX 3HAaUYNTENbHO BO3pacCTeT.

lTymanusayus YeonoeHozo kodekca

C 2005 roga HauaT NpoLecc rymaHm3aLmMm yrofioBHbIX CaHK-
LM, NyTem BHEeCEeHUA N3MEHEHWI U AOMNONHEHNI B YTONoB-
HI1 KOZIEKC, Lieflb KOTOPbIX 3aK/0YaeTcs B TOM, YTOObl 0be-
CNeynTb COPasMepPHOCTb MeX Y Ha3HaYeHHbIM HaKa3aHuem
1 CTEMEHbIO Bpefa COBEPLUEHHOTO NpecTynieHns. dddexT
pedopMmbl HanpaBfeH Ha COKpalleHVe KOonmyecBa OCyX-
OEHHbIX, WCMONMHAKLWMX Haka3aHue B MNEeHUTEHLUAPHbIX

yupexgeHuax. CnegosaTenbHo, NpekpalyaeT CylecTBoBaTb
npobnema nepeHaceneHns TOpem. B TeueHne nocnegHux
4 neT KONUYeCTBO 3aKMIOYEHHbIX 3HAUYUTENIbHO CHU3UNIOCh.
Takum o6pasom, B 2005 rogy B TIopbMax cofepanncb 9452
yenosek, B 2006 roay — 9042 yenoseka, B 2007 rogy — 7895
yenosek, B 2008 rogy - Bcero 6830 yenosek.

Takxke, 10.07.2008 MapnameHT Pecny6nuku Mongosa npu-
HAN 3akoH 06 aMHWCTUV B CBA3W C NpoBo3ralleHem 2008
roga logom monogexun, Ha OCHOBaHUU KoToporo 295 yeno-
BeK 6b1I 0CBOOOXKAEHbI OT OTObIBAHMA HaKa3aHWA , a B OT-
HoleHnn 61 YenoBeka 6blNIO COKPALLEHO YCTaHOBNEHHOE
HaKasaHue.

YuntbiBas BblLLEN3NOKEHHOE, Mbl paccynTbiBaeM Ha:

e UM3y4dyeHne CcoTpygHMKamMn nonnumn mn CoTpygHuMKamu
I'IeHI/lTEHLll/IapHOVI CUCTEMbI MONTOXKEHUN 3aKOHa O nap-
JTAMEHTCKMX afiBOKaTax, a Takxe ApYyrmx HOpMaTnBHbIX
aKTOB, perynupyrowmnx npasa n 006513aHHOCTU npaea 3a-
AePKAaHHbIX N OCYXXAEHHDIX;

+  0OCO3HaHWe COTPYAHWKaMU MOAULMUN WU COTPYAHUKaMUN
NeHUTeHUMapHOW CUCTeMbl TOro $aKTa, YTO MbITKU 1
6ecyenioBeyHoe obpalleHne C 3aKIUYeHHbIMK, 16O
Yrpo3bl NpUMeHeHVA NobopHoro obpalyeHnsa 3anpe-
weHbl. M uTo nuua, coBepluiatolwme nogobHole aesHUs,
a Take N1La, TEPNYMO OTHOCALUMECA K HUM, ByayT Cy-
POBO HaKa3aHbl;

+ obecneyeHne He3ameLNUTESNIbHOTO A0CTynanapnameHT-
CKOro agBokaTta 1 4ieHOB KOHcyﬂbTaTVIBHOI'O coBeTa B
MeCTa 3aKN4YeHNA N K HeO6XOﬂ,VIMbIM AOKYMEHTaM;

. NCKNYeHne cnyyaeB cogepxaHua nmy B HOYHOE Bpe-
MA B MeCTaX coepKaHnAa nog CTpa)KEIZ KOMuncCCapumaToB
nonnumn CEKTOPOB MyHMUNNnA KI/IIJJI/IHay;

. obecneyeHune npaBa 3aK/KOYEHHOrNo Ha TuwaTtenbHOe
MeanunHCKoe ocBupeTenbCTBOBaHME Npu nocrynne-
HUW 1 NPpK BbIXoAe U3 MeCT 3aK/iouyeHnA;

+ MpoBefeHMe He3aBMCUMOro, GecrnpucTpacTHoro, 3¢-
beKTMBHOIO 11 OMepaTBHOrO Pacc/iefoBaHNUA 3asBe-
HUI O MPUMEHEHWM MbBITOK U APYrX GOPM KECTOKOro
obpalyeHns.
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The Institution for Human Rights

Represe ntativé?“
offices CHRM

MO 2012, Kishinev,
Republic of Moldowva,

15, SFatul Tarii, st

E-mad: e pdoma@mdlrnet

1, Independeniei, st.
#373.231) 2-81-4%

6, Repubhcii str,, ol. 415,
tel. {373 299) 2-17-81;

Autonomois Territonal Unit of Gagaurya
Wi 1
tel (+35713 298) 2-51-05

Center for Human Rights, National Institute for the Promo-
tion and Protection of Human Rights is an independent
state institution, established in 1998 under the Law on Par-
liamentary Advocates No. 1349 of 17 October 1997, which
puts its citizens in the service, especially forimproving rela-
tions with the administration and public services.

In its work, the Center for Human Rights is guided by prin-
ciples of the Statute of National Institutions for the Pro-
motion and Protection of Human Rights (Paris Principles),
one of the fundamental documents of the United Nations,
which has found regulatory in the Law on Parliamentary
Advocates.

A National Institute for the Promotion and Protection of Hu-
man Rights does not replace the work of law enforcement,
public authorities and local NGOs. The Ombudsman institu-
tion exercises a complementary function, and contributes
to strengthening the efficiency of national and internation-
al promotion and protection of human rights. Advocates
parliamentary Institution is, and must remain the authority
which facilitates the balance between public authorities
and society.

Parliamentary Advocate is appointed by a majority of depu-
ties elected, for a period of 5 years to ensure compliance
with safeguarding constitutional rights and freedoms of
individuals in their relations with central and local public
organizations and enterprises, irrespective of the type of
property, associations and individuals in positions of re-
sponsibility at all levels.

During his tenure, Parliamentary Advocate can not perform
any other elective or public, can not practice other remu-
nerated activity, except teaching and scientific.

In the mandate for a period of 5 years by a majority of depu-
ties elected, the Parliamentary Advocates are designed to
ensure compliance with safeguard constitutional rights
and freedoms of individuals in their relations with central
and local organizations and companies, regardless of type
of ownership, public associations and persons in positions
of responsibility at all levels.

Being independent of the state mechanisms, Parliamentary
Advocate has the right to request the public authority, in-
stitution or organization, regardless of type of ownership,
public associations and persons in positions of responsi-
bility at all levels, taking appropriate measures to protect
the rights and freedoms of individuals, and in case of in-
fringement of the mass or grave constitutional rights and
freedoms of man, to submit a report to the meeting and to
propose the establishment of a parliamentary commission
to investigate these facts.

The institution of parliamentary advocates may be in-
volved, through its own, in the control of the constitution-
ality of legal documents, prepared by the Constitutional
Court. Thus, the ombudsman may refer the Constitutional
Court to control the constitutionality of laws and resolu-
tions of Parliament, President of the Republic of Moldova
decrees, resolutions and provisions of the Government, on

sees e s e es e

118



© 6 6 6 6 6 6 0 0 6 0 08 s 0 e e 0 08 s e s e 0 00 s e e e 0 00 s e e e 0 00 s e e 0000 see 0000 sseee00sseee00sccee00scce000c00e0 0000000t s 00

their generally-accepted principles and international legal
instruments on human rights, shall, at the request of the
Constitutional Court, views and notifications to the excep-
tions of unconstitutionality of legal acts that relate to the
rights and freedoms of citizens.

According to the Law on Parliamentary Advocates and Reg-
ulation of Center for Human Rights, the institution is made
up of four lawyers, politicians, equal in rights, one of which
specializes in issues of child rights protection, of officials
and of representatives.

The efficiency and functionality of the institution depends
largely on the media to. Although in 2008 the Center for
Human Rights has continued systematically to inform the
public on the activities of parliamentary advocates, in this
aspect, the achievements can not be qualified Highlights.
However, the benefits of parliamentary advocates Institu-
tion, in the hearings, the propagation of knowledge on hu-
man rights, contribute to the improvement of the regula-
tory framework, can not be neglected.

In the context of strengthening the institutional capacities
of the Center for Human Rights and establishing strong
working relationships with authorities, is timely issuance of
Decision No.. 748 of 20. 06. 2008, by which, on the minis-
tries, other central and local authorities, task is to examine
the possibility of an effective mechanism of collaboration
with the Center for Human Rights, which will determine
the measures necessary requirement in addressing lawyers
parliamentarians, including participation in meetings of
college ministries and other public authorities in the cen-
tral which will examine issues related to human rights. In
view of parliamentary advocates, such a mechanism can be
achieved through agreements of cooperation with authori-
ties working in areas of common interest, a process already
started.

Under the joint institution to ensure compliance with con-
stitutional rights and freedoms of citizens in its relations

with public authorities, Center for Human Rights was con-
cerned about the problem of achieving a civilized and ef-
ficient receipt and examination of complaints, so that any
citizen who comes in the institution to receive support, an-
swer, or at least, an explanation.

In addition to concerns for concrete problems, were carried
out some actions to protect the rights of segments of the
population, when there were numerous individual com-
plaints in a field or another.

Normally, in the past and now, there is the question of
the effectiveness of parliamentary advocates Institution
activity. As the institution of ombudsman, Center for Hu-
man Rights seeks to unlock the conflicts between citizens
and public authorities through mediation, the request for
retrieval of a solution. The effectiveness of such arrange-
ments is directly proportional to the quality of training and
awareness of those involved. Parliamentary advocates have
not and must not have means of constraint (cancellation
of acts, fines etc.), which would considerably limit their in-
dependence and impartiality. If it works with such means,
would cease to be an institution of ombudsman.

The Council of Europe Commissioner for Human Rights, To-
mas Hammarberg, in Point of view «National parliaments
could do more to promote human rights”, found that parlia-
mentarians should give priority to promoting and defend-
ing human rights not only by adopting laws, but by mani-
festation of an increased interest from national structures
for the Promotion and Protection of Human Rights.

Itis thus possible to achieve natural mediator role between
the state and society, already aware that in many countries
of the world, by essential partner of structures empowered
by the Council of Europe in the fight for real implementa-
tion of human rights, according to European standards. The
parliamentary support would allow to the ombudsman
institution achieving a more efficient communication with
public, executive and judiciary authorities.
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The Respect of Human Rights

in Moldova in 2008

In this Annual Report parliamentary advocates present the
generalizations based on observations and experiences
recorded in 2008. The report is devoted to analysis of the
situation regarding human rights in Moldova, in light of ex-
oficio work and investigations initiated by the parliamen-
tary advocates, in materials submitted by the central and
local authorities, Information gained from other sources,
including selected electronic and written media, surveys
and reports made public by civil society and international
organizations.

In order to preserve the confidentiality provided by the Ar-
ticle 26 of the Law on Parliamentary Advocates, examples
presented do not provide personal data, which were com-
municated to the parliamentary advocates on their activity,
as well as the details that could identify the person.

1.1. Access to justice

Although in recent years have been promoted and adopted
a number of legislative acts and made several institutional
restructuring, that generally improve the quality of justice,
however, many problems continue being unresolved, faced
by society when they call to justice.

In the context of the provisions of Article 20 of the Constitu-
tion of the Republic of Moldova, relating to access to justice,
in 2008 the Center for Human Rights and its representations
were recorded 401 complaints and 459 addressings.

As in previous years, the issue of free access to justice and
the right to a fair trial remains to be acute, registering the
same obstacles, with few exceptions.

Have not changed any key issues addressed. These includ-
ed: the quality of judicial decisions; disagreement with the
court decisions and the procedure for contesting them, the
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Total petitioning to CpDom

\ 75,96%

rest m free acces to justice

failure of parties to a fair trial and to resolve cases within a
reasonable time, the right to an effective remedy, the non-
judicial decisions.

Also, parliamentary advocates’ institution was asked to
applications which have not been the subject of activity,
for example: providing legal advice, challenging judicial
decisions handed down by the courts, the work of magis-
trates, prosecutors ordered solutions, stopping execution
deadline punishment. Typically, these addresses were sent
for examination, according to competence, or returned to
applicants with a detailed explanation of rules and means
which are entitled to use them to solve the problem.

In some cases it was necessary to involve immediate the
parliamentary advocates, taking account of the fact that
competence in solving some petitions seeking judicial au-
thority, is in the possibility of legal ombudsman to address
itself, where appropriate, to the President of the Court or
the President of the Superior Council of Magistrates, who
are obliged to communicate the measures taken. This is a
legal means by which judicial authority supports the insti-
tution of ombudsman in resolving petitions infringement
parties to a fair trial, and resolves the dispute within a rea-
sonable period, prescribed by Article 6 of the Convention
on Human Rights and Fundamental Freedoms and asserted
by the Constitutional previsions.

In a considerable number of complaints, submitted to the
Center for Human Rights, petitioners have alleged infringe-
ment by the courts of procedural rules that guarantee the
right to a fair trial. For the examination of this issue, were
cases of delays in the translation and dispatch of docu-
ments in court that some participants have to court, thus,
were violated the Constitution (Article. 118), Code of Civil
Procedure (Article. 24) and the Criminal Procedure Code
(Article. 16). Although multiple violations of this chapter
have brought by the parliamentary advocates, in several
rows, to the courts, petitioning citizens have further con-
firmed the existence and, in fact, failure to issue. To ensure
the guarantee of fair trial rights, the Center for Human
Rights requested effective intervention of the Superior
Council of Magistrates, entirely prevent the courts of such
situations in future.

In Decision No. 440/20 of 4 December 2008, the Superior
Council of Magistrates found that the case is due largely
to insufficient organizational activity of the Presidents of
courts, large volume of work which lays a translator and its
insufficient payment. Supporting the view of the Superior
Council of Magistrates, Parliamentary Advocates believes
that proper management and personal attitude towards
the work performed is one element that determines the
success of improvement. The example below demonstrates
eloquently the absence of these components.

The Center for Human Rights addressed the convict P,
which claimed delays in examining the appeal for annul-
ment, registered at the Supreme Court on 11 April 2008. In
examining the complaint, it was found that on 25 April 2008
in the court chancellery B. has been registered request by
the Supreme Court of Justice, which required sending crim-
inal case after the prosecution of P. in the Court to consider
the appeal for annulment. Case has been sent only on 20
November 2008. Sending the dossier to the higher court
has been delay due to inadequate performance by the reg-
istrar service obligations and conditions of preservation of
the archives of court cases. Following the intervention of
parliamentary advocates, for failure to time, as appropriate,
service obligations, to the chief of the archive was applied
disciplinary sanction in the form of reprimand.

The reasonable length of criminal and civil processes is one
of the guarantees of the effective exercise of fundamental
human right of freedom of access to justice. In this context,
delaying judicial consideration of cases continues to be
addressed frequently in complaints for the parliamentary
advocates.

“Everyone is entitled to a fair and public
hearing within a reasonable time by an
independent and impartial tribunal es-
tablished by law. Judgement shall be pro-
nounced publicly by the press and public
may be excluded from all or part of the
trial in the interest of morals, public order
or national security in a democratic soci-
ety, where the interests of juveniles or the
protection of the private life of the parties
so require, or the extent strictly necessary in
the opinion of the court in special circum-
stances where publicity would prejudice the
interests of justice.

(Article 6 (1) of the Convention on Human
Rights and Fundamental Freedoms)
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Sometimes postpone and causes delays in the examination
held for objective reasons, not attributable to the courts,
such as the complexity of the dossiers, conduct various
surveys etc. Other times, postpone of cases is due by the
behavior of the parties, but in many cases it is due to the
inefficient processes by judges and lack of control from the
president of the court. Or, the success of an effective justice
depends in large measure both the competence and or-
ganizational spirit of President of the Court, of each Judge
partly, as well as technical staff who are meant to ensure
the smooth functioning of the institution.

During 2008 the number increased considerably in ad-
dressing the defendants have said that ordinary appeal or
appeal for annulment in the Supreme Court, invoked the
right of violating a judge is due within a reasonable time.
A review in this chapter shows non-examination appeals,
because the large volume of work of judges of the Supreme
Court, objective reason considered by the Superior Council
of Magistrates, by ambiguous regulations with reference to
acts preparatory by appeals Courts, resulting by the modifi-
cation of Article 431 of the Code of Criminal Procedure.

To the Parliamentary Advocate have ad-
dressed the citizen L., which invoked the prob-
lem of the examination in unreasonable term
of the action for annulment by the Supreme
Court of Justice. Establishing the violation of
the rights in this context, Parliamentary Ad-
vocate notified the Superior Council of Mag-
istracy for take necessary actions. By the an-
swer of the SCM, Parliamentary advocate was
informed that because of big number of work,
there are delaying of examination. At the mo-
ment of completion of our report, the action in
annulment was not still examined.

This argument of self-judicial body can not be considered
plausible, because the European Court of Human Rights
awarded a Member of the positive obligation for justice.
They are obliged to take necessary measures to ensure that
justice come true within a reasonable time; they respond
to the request over the courts when it is not a temporary:
“Contracting States are obliged to organize the legal system
in such a way, that their courts can meet the requirements
of Article 6 (1), including the obligation to examine cases
within a reasonable time. A Member state shall not plead
causes congestion on the courts to argue times larger proc-
ess, if this problem was foreseeable and that a state fails to
take effective measures to remedy the situation» (the case
Zimmerman and Steiner Case against Switzerland, case
Guincho against Portugal).

Righ

Nevertheless, in the responses of the Superior Council of
Magistrates to the parliamentary advocates, as well as
in the Decision on the activity of the Superior Council of
Magistrates in 2008, the overloading of judges is one of the
reasons and objectives of postpone examination of causes
delays.

Right to be tried within a reasonable time is a related right
of the right to judge. He makes the effectiveness. The access
to justice remains a mere illusion, if it decides not to deci-
sions within a reasonable time. In a way, it can be conclud-
ed that the slowness of justice is the denial right to judge,
because it maintained a person in a state of non-law, who, if
takes, becomes incompatible with the legal security which
may require any person in a state of law. In other words,
a reasonable length of proceedings, protect the credibility
and effectiveness of justice.

During recent years, the Center for Human Rights was
brought in repeated rows by citizens, who have been re-
fused passport issuance under erroneous information, pro-
vided the Ministry of Information Development. In several
lines was found that in most cases these situations were
generated by the absence of effective mechanism of co-
operation between institutions responsible for the presen-
tation or irradiation in term of information about citizens’
criminal. Also it was found that the courts do not submit
the information required to be entered in the stock records
of the Ministry of Internal Affairs.

In this context, parliamentary advocates have brought the
Superior Council of Magistrates on the need to alert all of
the courts, on the transmission of information in term with-
in the required direction and operational records of MIA,
which would prevent the infringement of free movement
of the impossibility of perfecting passport.

The addressing of parliamentary advocates were exam-
ined sitting in the Superior Council of Magistrates from 02
October 2008, which required courts to take the measures
necessary, for sending the necessary information about the
examination results in criminal proceedings on the person
(s) concerned, addressed to the Ministry of Internal Affairs,
within the deadline.

Furthermore, the Decision of the Superior Council of Mag-
istracy is the first reaction by the relevant judicial self acts
on the reaction of parliamentary advocates and reflects the
availability and potential to work effectively.

No less unimportant in ensuring the right of access to jus-
tice, is compliance period to provide a copy of the sentenc-
es and making reasoned decisions, participants access to
the materials in the process files, to make copies and ex-
tracts from them.

Many addressings of the citizens have demonstrated that
the requirements of procedural law, of the citizens have
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demonstrated that the requirements of procedural law, at
this chapter, parliamentary advocate’s interventions in each
case confirmed the motivations of the complaints. In this
view, generating irregularities concerned the danger of fail-
ure to use the remedies.
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In the agenda of the Center for Human Rights has become
a current of most problems: non-judicial decisions, which
continues to be a major obstacle to securing human rights
and addressing to the ECHR. This damaging confidence in
the viability of the rights proclaimed, and affects the image
of justice, having negative consequences on social devel-
opment, economic and political state.

In petitioning the parliamentary advocates, petitioners in-
voked frequently non-judicial decisions on debt collection,
collection of arrears pay, reinstatement to the position pre-
viously held.

Generalize the results of examining complaints in this
chapter allows to ascertain the existence of objective rea-
sons, which create impediments to the execution of judicial
decisions, but more related to attitude towards the enforce-
ment of their procedural obligations provided in the Code
of enforcement of the Republic of Moldova. Thus, lack of
enforcement mechanism for a court decision constituted
grounds for intervention Parliamentary Advocates.

The Center for Human Rights addressed Citizen G., raised
non-judicial decision on the establishment of pension for
length of employment in the Law relating to theaters, cir-
cuses and concert organizations no. 1421 31. 10. 2002. In
examining the complaint has been established, that the ti-
tle enforcement is impossible because the regulations and
order of payment of such pension (the body which deter-
mines the pension, the calculation of minimum and maxi-
mum sizes, conditions of insurance, etc.) missing at all. Ac-
cording to Article 30 paragraph. b) of the mentioned Law,
within three months the Government was to prepare docu-
ments necessary to achieve it, an unfulfilled prevision.

of Human Rights

The lack of mechanism of implementation of Law on theat-
ers, circuses and concert organizations no. 1421 31.10. 2002
has created impediments to the execution by the National
House of Social Insurance of Law itself. In the repeated in-
terventions to the Government, parliamentary advocates
have called for the urgent need for a mechanism with the
Law No. 1421. Currently, interested institutions working on
developing a draft law that will chime with the provisions
of Law No. 1421 with the retirement provisions of the leg-
islation in force.

Many addressing to the parliamentary advocates have been
generated by the action / inaction on judicial enforcement.
In some cases, parliamentary advocates were convinced on
the spot that the petitioners were right when invoked for-
mal enforcement attitude towards their work obligations.

To the Center for Human Rights, addressed citizen C,,
raised non-judicial decision because of hiding enforcement
courts from exercising procedural obligations provided by
law enforcement operational execution of documents. Fol-
lowing investigation of this case, it was found that over 19
months enforceable document has been displaced several
rows from one office to another for execution, although in
a relatively short period of time after release of the title en-
forceable established with certainty the place of location
of goods debtor. Parliamentary advocates have qualified
action / inaction as unwarranted judicial enforcement. Ac-
cepting the results of investigation carried out by parlia-
mentary advocates, the authority informed that the bailiff
was warned”about prevent future deviations from the law»
and ensured that will be taken all enforcement actions for
enforce judicial decision tracing goods detected. Until now,
judicial decision is not enforced.

In the same context, there is necessary to mention the
cases when Center for Human Rights established and pro-
vided offices for performance information for the execution
of judicial decisions that returns to the enforcement func-
tion. Enforcement of judicial decisions takes power directly
from the central and local public administration bodies,
economical agents, who does not honor their obligations
as debtors, in order to restore citizen’s function or paying
wages, compensation from resigning etc. Have been re-
corded cases in which the ministries have not executed
court decisions on return of service of employees’ redun-
dant base and decisions by which claims were obliged to
pay compensation for forced absence from work, in the is-
sue of illegitimate service.

Moreover, non-judicial decisions remain to be one of the
main reasons for conviction of Moldova by the European
Court of Human Rights. Thus, in 2008 the Court delivered
12 decisions in this chapter.

In view of parliamentary advocates, in order to redress the
situation in the field of enforcement is necessary to identify
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and implement best practices of European enforcement,
preparation of enforcement, particularly in view of estab-
lishing a unique practice of enforcement, the problem’s
solution of the deficit of human resources, financing and
technical assistance appropriate. Or, for the state of law
is essential that judicial decisions and other enforcement
measures to be applied strictly, promptly, in a uniform man-
ner throughout the country, without discrimination and in-
fluences. Only limited to the minimum number of non-judi-
cial decisions, having regard to the de facto impossibility of
performance of some of them, we can ensure the right to a
fair trial enshrined in Article 6 of the European Convention
on Human Rights and Fundamental Freedoms.

Analytical annual report monitoring the court process in
Moldova, which is focused on compliance with all proce-
dures prescribed by national and international procedural
standards (right to public hearing, right to fair trial, right to
trial within a reasonable time, the right to be judged by an
independent and impartial court, entitled to the presump-
tion of innocence, right on time and facilities necessary for
preparing the defense, the right to legal assistance, right to
the interpreter) examined at the meeting of the Superior
Council of Magistrates on 15 May 2008 denotes the trans-
parency of the work of judicial self-identification and cor-
rect to the categories of deficiencies in the functioning of
the judiciary.

Thus, in a certain complaints and addressing for the parlia-
mentary advocates, individuals often make reference to the
ethical conduct of judges during the trial, that allow rude
comments, jokes of bad taste, the apparent attitude of im-
partiality, behavioral excesses.

Directly to the Superior Council of Magistrates, in 2008,
were submitted 2068 addressing and petitions from indi-
viduals and legal, of which 155 petitions made reference to
the behavior of judges. In this context, during 2008, by the
Disciplinary College in addition to the Superior Council of
Magistrates were institute disciplinary procedures on a 17
Judges, for breaching judicial ethics; for breaching obliga-
tions of impartiality of the judge; the interpretation or ap-
plication of legislation in uneven administration of justice,
whether intentionally or through gross negligence. After

examining the disciplinary procedures, were applied 5 pen-
alties and 6 qualms warnings. On the basis of petitions and
petitioning citizens were instituted 7 disciplinary proceed-
ings. Without bringing disciplinary proceedings, shares of
12 judges have been object of discussion at meetings of
the Superior Council of Magistrates.

Starting from the fundamental principles of administration
of justice, Parliamentary Advocates acknowledges the sen-
sitivity of citizen —Justice Relation, highlighting the role of
the Superior Council of Magistracy and the Supreme Court
of Justice in the establishment and enforcement of rules
defined by organization of judges, in aspect of discipline
enforceable, discipline of work and uniform application of
law.

Taking into account the grounds invoked by citizens on
the quality of justice and the volume of complaints filed at
the Superior Council of Magistrates, proceeding from their
own findings, Parliamentary Advocates express concern on
insufficient approach of the self-judicial body in matters
concerning the work of magistrates, and application of dis-
ciplinary sanctions and / or other measures against judges
who violate discipline and ethics.

Against this background it is clearly determined the state
obligation, the obligation of the executive and the judiciary
to prevent, maximum possible, moldovan case of transfor-
mation in new jurisprudence of the European Court. In this
vein, the judiciary must assume, as well as other branches
of state, the responsibility for the external promotion of a
positive image of our country.

The strengthen of justice capacity is not only a matter of
law or infrastructure. Excepting the judicial and financial
self-administration, an important factor, making the judici-
ary to be truly, independent, fair and effective, is the human
factor. Can not be denied that the quality of justice depends
on the training a person who is entitled to do right, as well
as of honesty and civic attitude of the judge, expressed by
the high degree of responsibility of the mission entrusted
respectful attitude towards the people, and, not in the last
row, by fair and impartial application of law in the adminis-
tration of justice.
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1.2. The assistance and social protection

For the first time, the concept of social protection was intro-
duced by John K. Galbraith and defines policies to protect
disadvantaged categories of population, through meas-
ures to adjust the tendency of these to a decent standard
of living.

As part of international law, the International Labor Or-
ganization released in 1952 (Convention No. 102) the term
“social security”, including the complementary elements of
social security and social assistance.

One of the basic criteria for assessing the degree of democ-
racy and the rule development is to ensure the rights and
freedoms of children, elderly persons, persons with disabili-
ties.

The insurance of the economical and social rights compli-
ance assumed the implementation of measures for effective
implementation and application of a viable mechanism, as
well as adopting an appropriate framework.

Total petitioning to CpDom

10,59%

89,41%

The main objective of social assistance is to protect persons,
who because of the reasons of economic, physical, mental
or social, are unable to secure their social needs, to develop
their own capacities and competencies for social.

The social assistance is in the responsibility of public spe-
cialized institutions of central and local authorities and civil
society organizations, including rights granted in cash or in
kind, and social services.

Based on certain principles, including respect for human
dignity, the universality, social solidarity, subsidiary (inter-
vention) and partnership, social assistance is initiated and
promoted at central level by the Ministry of Social Protec-
tion, Family and Child, which is the promoter of social pro-
tection policies, with emphasis, largely on the economical
as well as social support of the state.

The institution of parliamentary advocates, as an institu-
tion that contributes to defending constitutional rights and
freedoms of citizens, increased the quality of social services
from the state, as well as a number of impediments that
have led directly to violating the rights and freedoms of
social-vulnerable individuals.

Thus, in 2008 the Center for Human Rights was recorded
127 complaints and 252 addressing in the audience at the
Chapter of assistance and social protection.

Among the many issues raised by petitioners have the fol-
lowing:

- Small amount of pensions and benefits;
+  Method of calculation / review of pensions;
«  Method of calculation the contribution of training;

«  The social protection of persons who participated in lig-
uidation of the damage from C. A. E. Chernobyl and its
consequences in the estrangement area.

The measures taken for the achievement of social and eco-
nomic reforms, including the annual indexing of social se-
curity pensions, have generated an increase in the amount
of all types of pensions, allowances and other social ben-
efits.
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2005 | 2006 | 2007 | 2008
Minimum pension for age fimit 290,77 lei 336,42 lei 406,06 lei 475,09 lei
Minimum pension for disability of level | 206,85 lei 239,33 lei 288,87 lei 337,98 lei
Ll R el 199,76 lei 231,12 lei 278,96 lei 326,38 lei
Minimum pension for disability level Il 140,66 lei 162,74 lei 196,43 lei 229,82 lei

With all efforts, currently is certifying the position in a situ-
ation unfavorable to the people of the third year, recipients
of social benefits.

A first step towards improving the system of social assist-
ance is the creation of the national integrated system of
social services for the years 2008-2012. For the purposes
of achieving the target efficiency of social assistance is the
adoption of the Law on welfare No. 133 of 13. 06. 2008 and
Regulation regarding the fixing and payment of social aid,
approved by Government Decision No. 1167 16. 10. 2008.

The parliamentary advocates are addressed more and more
citizens in the failure of a decent life, requesting their in-
tervention into obtaining a material aid to pay debt to the
housing-communal services, making treatment etc. Thus,
parliamentary advocates are forced, because of situation,
to explain every time the citizens right of petitioning the
public institutions which are created for the direct and ma-
terial support of persons socially vulnerable - The Funds to
support the population. However, addressing at this chap-
ter attest to the fact that people do not know about their
existence. In view of parliamentary advocates, the Repub-
lican Fund of support of the population must take action
to inform citizens on how to benefit from this community
service. Obviously, and local public administration must in-
tervene with support, advice, material aid, as well as moral
for the vulnerable population, familiarity with their rights.

Currently, there is no legislative basis for determining the
minimum of subsistence. In this context, parliamentary
advocates consider imperative the adoption of the legal
framework to determine and use the minimum of subsist-
ence, amount which is taken as the basis for calculating the
minimum wage, minimum pension and social payments.
Namely the minimum of existence would be an indica-
tor to assess the level of living of citizens, would serve as
a basis for policy and social development, and guarantee
citizens’'income at the minimum. Mention that on the need
for stepping up the adoption of legal framework, Ombuds-
man institution tried and in the report on human rights in
Moldova in 2006. The draft law on the minimum of subsist-
ence in the Republic of Moldova joined the Parliament in
October 2008 but has not yet been examined.

As in previous years, a tremendous number of citizens com-
plaints, had as subject the method of calculation and es-
tablishment of social security pensions, with reference to
superficial examination of the petitioning citizens by some
officials of the National House of Social Insurance and ter-
ritorial subdivisions. For the most part, the amount of pen-
sion established for the applicants is corresponding to law
in force, but can not be justified cases where the officers
of the Insurance manifest inappropriate attitude towards
the beneficiaries of pension, refuse to review and verifi-
cation of documents submitted by citizens, not grant the
requested information etc. Issues raised, were analyzed by
parliamentary advocates in an alleged infringement of the
right to information and the right to health and social pro-
tection. The institution of parliamentary advocates before
the House National Social Insurance, alert on inappropriate
attitude towards exercising service by officers of the social
security on which depends accurate determination of the
amount of pension. Or, as the size of average pension in real
outrun expression than the needs of the pensioner, any er-
ror in calculating the pension amount (even if the few lei),
considerable influence on the budget.

Citizen P. addressed to the Center for Human
Rights, on the actions of employees of the Ter-
ritorial House of Social Insurance C., in the
aspect of non execution additional documents
submitted by it, to review the amount of pen-
sion established. After repeated intervention
of parliamentary advocate on this case, by the
authority were examined the circumstances
and made recalculation.

In this context, parliamentary advocates advised the em-
ployees of social insurance, to examine with more diligence
and petitioning citizens to show a proper attitude towards
them in exercising service. From citizens’ complaints, Parlia-
mentary Advocates have noted discrepancies in the legal
and practical aspect, to the application of rules governing
the provision of pensions of different categories of persons
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and as a result of a thorough analysis, have submitted pro-
posals and recommendations necessary bodies.

The Center for Human Rights received complaint from the
beneficiaries of pension, under the Law on pension insur-
ance with soldiers and people in the body of command and
troops of the interior No. 1544 23. 06. 1993, argued the is-
sues of granting facilities to the calculation of seniority at
work for the establishment of pension, in particular, not
including the triple size of time working in areas with radio-
active pollution as a result of damage to C. A. E. Chernobyl,
in accordance with Article 17 of Law on social protection
of citizens within that had suffered from the catastrophe
at Chernobyl No. 909 of 30. 01. 92. To ensure compliance
with the right to social assistance and protection and for
not admitting to such situations was informed the Ministry
of Internal Affairs.

Ministry of Internal Affairs has not supported the view of
parliamentary advocates, invoking the provisions of norma-
tive acts in force, approved by the Government. Arguments
made by the ministry concerned in support of his position
can not be accepted, Parliamentary Advocates alert authori-
ties to the need thorough examination of the issues raised.

In the same vein, to ensure social special protection for
people who participated in liquidation of the damage from
C. A. E. Chernobyl, Parliamentary Advocates were asked of
people who have claimed non-recognition of the identity
card of participation to the liquidation of the damage from
C. A. E Chernobyl, issued by Ukraine and the non-confirma-
tion status which they hold. Therefore, persons shall not re-
ceive compensation and facilities for these categories of cit-
izens. Refusal to grant the status of participant is argued by
the Ministry of Social Protection, Family and Child, in that it
was not submitted the travel order, road delegation which
would confirm that the person concerned in the disposal of
Chernobyl, referring to the Decision of State Commission to
verify the authenticity of documents regarding the liquida-
tion of consequences of Chernobyl disaster of 23. 04. 1999.

The parliamentary advocates proposed the investigation of
situation in ex-officio order by themselves, in the sense of
re rights of petitioners, as well as to identify issues of legal
and practical chapter on social protection of this category
of citizens.

Another issue reported in the complaints refers to the ad-
justment of legislation regulating the pensions of certain
categories of persons working in bodies of internal affairs.

The Center for Human Rights addressed citizen Z., alleged
unequal positions, concerning the award of facilities in the
calculation of seniority at work for the period of the activity
in provisional detention isolator of the bodies of internal af-
fairs, in identical functions with those of penal isolators of
the Ministry of Justice (surveillance, escort, prisoner’s trans-
ferring under escort etc.)

Examining the arguments of the petitioner and regulatory
framework at this chapter, and taking into account the fact
that until now the employees of internal affairs (from isola-
tors of provisional detention) fulfill and the tasks set out,
Parliamentary Advocates considered fair that this category
of persons to benefit too of the facilities provided by Arti-
cle 29 of he Law on the penitentiary system No. 1302 of 24.
07. 1997, for employees of the penitentiary system. To en-
sure social equity, Parliamentary Advocates have requested
Government intervention.

Supporting the view of parliamentary advocates, Ministry
of Internal Affairs has initiated the procedure for amend-
ing the Government Decision No. 78 of 21. 09. 94, by intro-
ducing in the contents of let.d) p.8) the words “provisional
detention isolator”, so that these people can benefit from
these facilities.

The petitioners were established other circumstances creat-
ing a social inequity and is a restriction of the right to health
and social protection - not including the length of service
and contribution to the long period of child care until the
age of 3 years, in case if it was used by the grandparents.

According to Article 124 of the Labor Code, partially paid
leave for childcare can be used by father of child, grand-
mother, grandfather or other relative who is engaged di-
rectly by childcare. This leave is included in length of serv-
ice, including special length of service and contribution.

The article 5 of the Law on Pension Insurance No. 156 of 14.
10. 98, stipulates that an contribution includes the care of a
child until the age of 3 years by one of the parents or guard-
ian in the event of death of both parents. This regulation
is the legal basis for territorial houses of Insurance to not
include a contribution to this period for the grandparents
who cared for the child until the age of 3 years.

In this context, parliamentary advocates finds a discrep-
ancy in the legislation, which allows mixed interpretation
of legal norms and recommends to the competent authori-
ties review the legislative framework referred to in order to
unify the.

In the reference year we have received from retired en-
gaged in work in the context of breaching of the constitu-
tional right to health and social protection, with reference
to the laws on social insurance pensions, in particular re-
garding the right to recalculate the pensions.

In this way, maintaining their right of retired pay, but con-
tinued to operate in field of work and to honor constitu-
tional obligations to contribute through taxes to the forma-
tion of national public budget, the citizen, to turn, do not
receive equal treatment from the state, the activity after the
design of pension is not included for recalculation (for up)
retired pay.
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This problem, otherwise addressed by Parliamentary advo-
cates in recent years, remains unsolved and deserves the
attention of competent bodies for the search of optimal
choices, as the amount of pension does not provide a de-
cent living for older persons. The introduction of necessary
amendments to the Law on Pension Insurance No.156 of14.
10. 98 or tax relief to the public budget would be some of
the solutions proposed by the Parliamentary Advocates.

Equality and equity of all citizens is a fundamental value of
democratic society. Persons with disabilities present a vul-
nerable group that requires creating the conditions for their
integration into society. Integration, and not isolation or
institutionalization, is the main objective of social policies
that comply with the European principles and practices.

People with different forms of disability and their families’
presents a category of persons disadvantaged compared
with other population.

Although the average size of benefits is constantly in-
creasing, it remains, still very small and does not cover
the minimum necessary to ensure a decent standard of
living. Average amount of disability pension, according to
data provided by the Ministry of Social Protection, Family
and Child, in 2008, after indexing, was 545.56 Lei (in 2007
- 470.57 Lei). Namely this category of persons risks most of
all to be in poverty.

Starting from the constitutional desideratum, these people
enjoy a special protection from the state. However, there
are anumber of issues facing these people, issues that need
to be overcome, such as:

- The benefits under level;

- Non-compliance legal framework to international
standards in ensuring the rights of persons with dis-
abilities;

- Method of determining a disability;

- Low placement in the field of labor and reduced incen-
tives for hiring persons with disabilities;

- Limited access for people with disabilities in social in-
frastructure as a result of non-adoption in physical en-
vironment of the architectural point of view;

- Limited access to environmental information;

- The problems indifference of people with disabilities.

The analysis of statistical data on past years attest perma-
nent tendency of growth both in the number of people
with disabilities, and a disability index.

According to information provided by the Ministry of Social
Protection, Family and Child, in 2008, were placed in the de-
gree of disability 14,021 persons, 1.7% more than in 2007
(13779 persons). The incidence of primary disability, in the ref-
erence year, was 392 cases per 100 000 inhabitants, compared
with 384 cases in 2007. It is alarming that 88.1% of those
placed first in age are capable of work; 62% of disabled peo-
ple are mayors of the rural sector. Or, the disability is a primary
indicator of activity of health-medical public institutions, and
which, largely reflect the quality of care provided to people.

Remain current situation in the sphere of granting degrees
of disability. We receive a big number of complaints from
people falling from high in disability. For the most part ad-
dressed issues related to the disabled and social assistance
grant degrees of disability, in particular, their diminution.

The examination of these types of complaints evidencing
a lack of information of citizens, to who is determined the
degree of disability by the Territorial Primary Care Expertise
Councils, on the procedure of appeal / review of such deci-
sions. In this context, parliamentary advocates continue to
argue that full and truthful information to the population,
at this chapter, will undeniably contribute to effective im-
plementation of their rights.

In another vein, it is necessary to review the current defi-
nition of disability and legal notions of it, introduction of
a single definition for persons with disabilities, changing if
the methodology for determining the degree of disability
in a non discriminatory way and correspond to internation-
al standards in this area.

Some citizens petitioning calls the support of parliamen-
tary advocates regarding the settlement of certain issues,
even proposes solutions.

As a result of an addressing, from a group of citizens to
facilitate the movement, particularly the disabled, to the
Republican Experimental Prothesis, Orthopedics and Re-
habilitation Center (REPORC), Parliamentary Advocates ad-
dressed local authorities on positive settlement opening
car regular urban routes, to liaise directly auto stations with
REPORC. Initiative was supported by the REPORC too, con-
firmed on a tremendous number of people from all country
towns that make treatment and / or prophylaxis on the lo-
comotory system in this Center.

This initiative was not supported by the responsible local
public authorities, even if they gave assurances that the
proposal will be considered to review the network of routes
of public transport for 2009.
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There are cases, when for redressing the violated right of
citizens, Parliamentary Advocates, using the powers con-
ferred by the Law on Parliamentary Advocates, intervene to
defend the interests of the petitioner.

Thus, the examination of the invalid of | group level, citizen
C., that has been cut off both legs below and who intend
prosthetic orthopedic abroad, lasted a fairly long period
(since 2006 - the end of 2008). As a result of the address-
ing examination, Parliamentary advocate, acting as media-
tor, proposed the conclusion of the conciliation between
the concerned parties, through which both assume certain
obligations.

Given that an agreement has not fulfilled obligations to
transfer the amount needed for prosthetic devices and
founding the violation of constitutional right on protection
of handicapped persons, Parliamentary advocate sent a re-
quest in court to defend the interests of this. C. The court
handed down a decision in favor of petitioner. Sometimes
in this kind of cases, there are sufficient only notifications
and recommendations of parliamentary advocates to be
removed irregularities.

Social protection of invalids means the creation by the state
of conditions for their individual development, and per-
formance by its capacity, rights and freedoms equally with
all other citizens.

Even if the Law on social protection of invalids No. 821 of
24.12. 1991, provides a large spectrum of social rights of
persons with disabilities, lack of effective mechanisms of
implementation in practice and adequate financial cover-
age, assigned a formal provisions above mentioned.

The law provides the creation of conditions necessary for
the disabled free access to houses, buildings and the con-
struction and production, free use of means of transport
and transport communications, the means of telecommu-
nications and information by the local public authorities.

In this context, taking into account the suggestions of par-
ticipants at the round table organized by the Center for
Human Rights, in collaboration with the Union of Invalids
Organizations in the Republic of Moldova, Parliamentary
Advocates have recommended to administration of Appeal

Court Chisinau and Economical Appeal Court, undertak-
ing urgent measures for adaptation, from the architectural
point of view, of those buildings to facilitate access for peo-
ple with disabilities within.

As a result of this addressing, the Chisinau Court of Appeal
has requested the contribution of the Ministry of Justice and
the Superior Council of Magistrates for allocation of finan-
cial resources required to solve the problem addressed.

The monitoring of the degree of ensuring access for peo-
ple with disabilities to the physical and communicational
way, will remain a priority agenda of the Parliamentary Ad-
vocates for 2009, for the effective achievement of persons
rights with disabilities, following the signature by the Re-
public of Moldova to the United Nations Convention on the
Rights of Persons with Disabilities.

An urgent problem is limited access to the labor market of
persons placed in degree of disability. Although the cur-
rent social policy provides for placement in employment of
persons with disabilities, mechanisms and forms of insur-
ance services to professional retraining and rehabilitation
remains to be insufficient.

The parliamentary advocate received the complaint from
the citizen C,, who is invalid of | group level and argued the
impossibility of work because of the degree of disability. It
was found that this kind of invalids, don’t have possibility
to use the services of works farming provided by the public
authorities, because of legal compliance, which not encour-
age the social inclusion of these categories of persons. The
refuse of these authorities at this chapter, is argued, with
reference to Article 2 point. b) of Law on employment and
social protection of people in search of work No. 102 of 13.
03.2003.

Even if the authorities tried to solve the petitioner problem,
as parliamentary advocate required, it remains present for
many people - with disabled grade I and II.

In view of parliamentary advocates, as long as the amount
of disability pension does not meet the requirements set
disabled, would constitute a significant contribution from
the state, to simplify the ways of employment of these cat-
egories of persons. In this sense, parliamentary advocates,
recommends examination of the possibility to initiate pro-
ceedings to amend and supplement of Law on employ-
ment and social protection of people in job search and
other acts, which provide the process of work searching,
to increase access to social protection measures for people
with disabilities.

Accepting international principles of defense of the rights
of persons with disabilities, Republic of Moldova has under-
taken to create the necessary preconditions for the imple-
mentation of their national.
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In this context, it is necessary to review the methodology
for determining the disability for the purposes of determin-
ing the ability of working age people capable of work, de-
veloping an individual program of rehabilitation and inclu-
sion in the professional field of work.

Thus, some of those persons placed in grades | and Il dis-
ability will be able to participate into the labor market and
having a salary, pay social insurance contributions of state
and will benefit from social security pension on reaching
retirement age.

In opinion of the parliamentary advocates, the effective im-
plementation of the provisions of Article 31 of the Law on
social protection of invalids No. 821 of24. 12. 1991 is neces-
sary to improve the existing mechanism, in particular, with
reference to the norms of reservation of jobs in enterprises,
institutions and organizations for persons with disabilities,
worth at least 5 percent of the total number of employees.
It's necessary to examine the issue of the creation of spe-
cialized institutions for vocational training of disabled chil-
dren, which would facilitate access to disabled people to
work searching in the productive and service sphere.

For to facilitate the access to employment categories fa-
vored, including persons with disabilities is necessary to
prepare and implement an effective integration of their
training, which would provide assurance of a specific work-
ing, stimulate employers who engage in field of work the
disabled people.

According to the Law on social protection of
invalids, the local public authorities approve
the lists of positions and professions necessary
to be occupied by disabled. There are estab-
lished the number of places for work, for this
category of persons, which is at list 5% of total
number. Employers who do not reserve jobs
for disabled people or avoid them to engage,
allocated to the unemployment fund the dis-
aggregation in worth as an average annual
salary for each job uninsured

of Human Rights in Mc

Is relevant more constructive involvement of civil society in
drafting legislation in the social field, their endorsement by
the disabled in Moldova.

Note that the current system favors the creation of depend-
ency of people with disabilities versus benefits and does
not contribute to their active rehabilitation.

Because of this, many disabled people remain excluded
from social life. In this context, successful social integration
of disabled dependent, first of all, of the cooperation of all
institutions responsible for social, legal protection and edu-
cation of these special categories of persons.

The tendency of integration of Moldova into the European
Union requires that social politics must be indispensable
party to the policy of prosperity of all members of society. In
this respect, Moldova has signed and ratified several inter-
national instruments, including the revised European Social
Charter (ratified in part). Currently is examining the possibil-
ity of extending the number of provisions of Social Charter,
which could be immediately accepted by Moldova.

A first step in ensuring effective realization of the rights of
persons with disabilities is the accession of Moldova to the
United Nations Convention on the Rights of Persons with
Disabilities of 13 December 2006.

Convention is the first legally binding instrument which
directly concern the rights and freedoms of persons with
disabilities offering a level of protection unprecedented,
establishes universal minimum standards of action and
concrete steps that would ensure inclusion of persons with
disabilities in all areas of activity.

In particular, it provides that the disabled enjoy the same
rights and fundamental freedoms, as well as other mem-
bers of society - equality and nondiscrimination, transpor-
tation, information, equality before the law, education,
health, employment, social protection, and participation in
political, social, and cultural.

Signing the document on 30 March 2007, require adjust-
ment in the field of national legislation with international
standards, to ensure the integration of disabled people
into society and enjoyment of rights and fundamental
freedoms.
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1.3. Private property

In the reference period at the Center for Human Rights
were recorded 79 complaints and 444 addressing in the au-
dience, on the failure of private property rights guaranteed
by Article 46 of the Constitution. The European Convention
on Human Rights guarantees the right to ownership, indi-
vidual right to dispose of their goods, constituting a funda-
mental traditional element of ownership. To be consistent
with the ECHR, deprivation of property must pursue public
fullness and respect the conditions laid down by law and
general principles of international law.

Total petitioning to CpDom

1459%

85,41%

W rest

right to private property

The statistic of complaints addressed to Parliamentary ad-
vocates shows that the core issues addressed by urban pop-
ulation and the countryside are different. Urban residents
were the most frequently cited problem of unauthorized
constructions, procedure of issuing building permits and
certificates of urban issue of cash deposits of depositors
Commercial Bank “Guinea” and concern “Intercapital”, while
rural residents have informed Parliamentary Advocates on
issues of relations between land owners and tenant farm-
ing, enjoyment of benefits from natural disasters. The res-
titution of property or amount of such recovery of this, to
victims of political repressions, indexing and cash deposits
of citizens in the Bank“Banca de Economii” are problems af-
fecting people, regardless of place of their residence.

For the violation of the right to private prop-
erty, Moldova had 62 convictions to the ECHR,
including 9 conviction in 2008.

In this context, parliamentary advocates were notificated
by former deportees, who claimed the same subject: the
recovery or return of value through the payment of com-
pensation. Although the problem of this category of citi-
zens was to the legislature for many years, the mechanism
of restitution of property or payment of compensation
remained unfinished and created additional impediments
political repressions victims or their heirs. Thus, in the
2007-2008 parliamentary advocates have examined ex of-
ficio, the state of affairs regarding the implementation of
changes in legislation on the rehabilitation of victims of
political repressions, in particular, the effectiveness of the
mechanism of property restitution or recover their value,
by paying compensation, established in the Regulation on
the return value of the goods by paying compensation to
persons subject to political repressions, the payment of
compensation for death as a result of political repressions,
approved by Government Decision No. 05 of 627. 06. 2007.
The results of the study were brought to the Parliament and
Government of the Republic of Moldova, with request of
intervention in the skills.

However, it was found that in some regional archives were
stored information relating to the confiscation of assets of
persons deported, which created obstacles to the examina-
tion of applications submitted to special committees cre-
ated by executive authorities of local government. In this
context, parliamentary advocates considered appropriate
the government intervention for the rigorous identification
solutions.

In connection with that were not retained any documents
that would confirm that previously to the repressive indi-
viduals have not been returned or compensated for prop-
erty value, following changes in nominated Regulation, the
citizens have been exempted from submitting certificate,
accumulation of load information in this area returned
special committee. These changes could be interpreted as
an attempt to facilitate the applicants and allowed to fall
within the time allowed by law for filing the application for
restitution of goods seized or amount of such compensa-
tion, if there were not other difficulties. Previously, the lo-
cal public administration authorities, at the request of the
repressive person, could not issue a certificate of its non-
compensation (in the absence of confirmative documents
of evidence and movement of money, local government
is not likely to issue such a certificate). Later, after making
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changes invoked at request of special committee, the local
authority began to provide information confirming prior
compensation of the applicant, using as evidence, only its
decisions approving the lists of recipients of right to com-
pensation and not the primary documents which confirm
payment of the appropriate.

As evidence, special committees accept these decisions,
and rejected the request for restitution of goods seized or
the amount of such compensation. In view of parliamen-
tary advocates, this is due to irresponsible behavior and
lack of good faith of the members of committees, can and
sometimes the refusal to realize the seriousness of the phe-
nomenon as such, responsibility and obligations of the
state remedy past illegal, affecting the rights of a tremen-
dous number of citizens.

Of course, special committee’s decision may be challenged
in court, but the plaintiff (repressive) must present evidence
as to confirm his claims founded. Courts reject applications
on grounds that: “..plaintiff failed to present evidence to
confirm that he has not received compensation amount of
assets seized. ., without taking into account the provisions
of Article 118 of the Code of Civil Procedure, that provides:
“...each party must prove that the circumstances invoked
as basis of claims and objections. ., and the Court”.. . is en-
titled to propose to the Parties and other participants in the
process, as appropriate, to submit additional evidence and
facts to prove that the subject of proof to satisfy the verac-
ity of their. . ."“ Therefore, law gives to judge the possibility
intervene for research purposes comprehensive law gives a
judge can intervene for research comprehensive purposes,
none directly of case circumstances, taking as a guide the
law to ensure the adoption of laws and based decisions.

Meanwhile, victims of political repressions continue to ad-
dress the Center for Human Rights, alleged impossibility of
recovering the goods seized, nationalized or put in another
way, in possession. Settlement of the problems facing this
category of personsinvolves active and honest involvement
of central and local government, to avoid assumptions be-
cause this topic makes up the object of the examination in
international institutions of jurisdiction. As well as, the par-
liamentary advocates consider necessary the changes of
art.ll of Law No. 186 of 29. 06. 2006 amending Law No. 1225-
Xl of 8 December 1992 on the rehabilitation of victims of
political repressions, to extend the deadline for submission
of application for refunds of goods or recovery the amount
of such compensation by redemption.

The parliamentary advocates received complaints from
members of agricultural partnerships of Chisinau, who re-
lied violating several constitutional rights in connection
with the impossibility of obtaining visas and addresses of
residence. In the absence of addresses and residence visas,
these people are outside of any guarantees from the state,
being unable to re-perfect identity card and passport, to

obtain insurance policies, to submit documents needed
at the regional medical expertise Committee of vitality for
framework of disability degree, can not achieve the right to
vote, their children can't be enrolled in educational institu-
tions etc. In the absence of addresses, failed requests made
by the fire service, emergency and police.

Following interventions on this subject, by parliamentar-
ian advocates to the local authorities and the Ministry of
Local Public Administration, were not proposed relevant
solutions for resolving the current situation. In view of the
ministry concerned, the problem of including the agricul-
tural partnerships in settlements can be solved according
to Land Code No. 828 of 25. 12. 1991, Law on principles of
town planning and urban No. 835 of 17. 05. 1996, Law on
the Regulation on how to resolve issues the administrative-
territorial organization of the Republic of Moldova Nr.741
of 20. 02. 1996 and the Law on local public administration
no. 436 of 28. 12. 2006. Also is required the recovery of ag-
ricultural losses caused by changing the destination of the
land of agricultural partnerships, by owners, as well as those
that will be caused by exclusion from the category of land
used for agricultural land, and inclusion of the agricultural
partnerships in the composition of mayoralties, will require
considerable financial means, in particular to ensure social
and engineering infrastructure, which need to be identified
and estimated, existing the risk that some of these expens-
es can not be supported by the majority owners of lots of
agricultural partnerships.

Supporting the view of local public authorities, Parliamen-
tary Advocates believes that the problem addressed can be
solved by establishing a committee at the Executive level, to
assess actions and necessary ways for changing the statute
of agricultural partnerships. In recent years has increased
significantly the number of complaints which relies the
problems related to unauthorized construction and lack of
rigorous control in this. The construction starts in the ab-
sence of the necessary documents, including building per-
mits and implementing projects, and creates impediments
and inconveniences to neighbors. Among the factors caus-
ing the emergence of unauthorized buildings in Chisinau
would be difficult not only the procedure for issuing the
certificates and building permits, action which can cause
delaying of the issuance of these acts, but also and prohibi-
tions specified in Decision No.978. of 02. 09. 2004 on the
establishment of moratorium for the amendment of street
network and building location in the historical center and
in green spaces of Chisinau. Although there have attempts
to streamline the procedure for obtaining the documenta-
tion for the building, they had not a positive impact on the
situation in the field. As a result, citizens are forced to per-
fect the instruments required for building construction in a
period of at least 6 months, paying big financial charges.

By mayoralty practice of Chisinau, about the issuance of
building permits and certificates of urban, attested on the
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spot by employees of the Center for Human Rights, this
procedure, in most of cases, exceeds the period term of 30
days, established in the Regulation on the planning certifi-
cate and authorization, or abolition of building construc-
tion and arrangements, approved by Government Decision
No. 360 of 18.04. 1997, which requires people to begin con-
struction before obtaining the necessary documents. In the
opinion of specialists from Mayor of Chisinau, number of
unauthorized constructions detected and recorded by the
local government, is far from reflecting the real situation.

In 2008, the County Administrative Commissions examined
257 minutes under Article 149 of the Code on Administrative
Contraventions, prepared by the inspection of state build-
ings and police stations. A majority of cases were definitely
filed in connection with the expiry of the implementation of
administrative penalty, guilty person being relieved of ad-
ministrative responsibility. Most of all, upon detection of un-
authorized construction, attempts to dispatch those bodies
with control functions and presentation of minutes of the
Administrative Commission, often move over time, in which
the buildings are already completed, which does not allow
county body, to execute operative demolition at the initial
stage. This attests non-effective collaboration between the
control bodies, which affect the operational examination of
cases concerning administrative infraction provided by Arti-
cle 149 of Code of Administrative Contraventions.

An important question that remains without a settlement is
combating unauthorized construction related to new plan-
ning of apartments with interventions in structure of build-
ing. These cases can be detected only when there are com-
plaints from lodgers or when the owners of the apartments
are addressed to legislate new planning made. Police and
Inspection of State Construction do not take any ac-
tion for the detection of these cases, about 80% of the new
planning remaining unidentified and increasing the risk of
negative impact in case of natural calamities. If they detect
and preparing the minutes on administrative infraction,
Administrative Commission is uncertainty regarding the
application of penalty and order the offender to remedy
the construction affected by unauthorized intervention.

Inthe opinion of specialists in the field of local public author-
ities, the problems arising from the unauthorized building
construction can not be resolved fully only by their demoli-
tion. Is a need for a complex of measures, including legisla-
tive, to the recovery in the unauthorized construction, such
as simplifying the procedure for obtaining the documenta-
tion for some works; regulation of cases where unauthor-
ized construction must be demolished unconditional and
cases in which unauthorized construction may be accepted
for operation with condition that it corresponds to the rules
of construction; drafting Regulation of reception commit-
tee on operation of unauthorized construction; preparation

procedure for demolition of unauthorized construction, by
indicating the source of funding of the (business) empow-
ered with this right; specifying the procedure for refund by
the offender of financial borne by local government follow-
ing the dismantling of unauthorized buildings etc.

The phenomenon of climate risk, frequency of which, in
the last decade, has a tendency to increase, largely affects
not only individuals, and economic activity and peasant
households. Although the climate of Moldova is assessed as
favorable for growing many crops, among the basic features
of the regional climatic system included phenomenon risks
such as extreme temperatures, hail, drought, torrential rains.
In the months July-August 2008, Moldova was affected by
torrential rain, after which they were flooded 11 min. Ha of
agricultural land, caused enormous damage to the agricul-
tural sector, livestock, forestry and left families homeless.

To reduce the consequences of floods, by Government on
the allocation of funds No. 02 of 1020. 09. 2008 were allo-
cated funds to compensate for losses caused to individuals,
whose lands were affected by floods caused by overflow of
rivers Nistru and Prut. The amount of compensation for loss
caused to a family was determined on the basis of calcula-
tion as 10,000 lei for one ha. Flooded area, where total loss
of Harvest. Taking into account the provisions of Decision
No. 1020 are extended only on individuals, those 40 busi-
nesses and 1279 households flooded, were left outside of
any help from the state. This social non- equity catalyze a
flow of complaints to the central authorities and t the par-
liamentary advocates.

In examining the matter referred by the Center for Human
Rights, was found that local authorities in districts Can-
temir, Cahul, Dubassary and Riscani have take some actions
to make easier the economic situation of undertakings
households, the land tax exemption and the exemption
from payment of rent. In other districts affected by the dis-
aster, support of this was impossible because of lack of fi-
nancial sources, those remaining outside any support from
the state.

Considered appropriate the compensation of losses caused,
Parliamentary advocates recommend to the Government
identification and allocation of funds to help this category
of victims. Similarly, local authorities are urged to provide
some facilities by the exemption of fee and local taxes.

So, from the dependence of certain climatic factors, is re-
quired more effort from the economical undertaken and
peasant households who want a cost-effective production
in the agricultural sector. Or, Law on insurance subsidized
production of risk in agriculture No. 243 of 08. 07. 2004,
farmers and fisheries have a mechanism to ensure the risks
of production in agriculture and fishery, with the state sub-
sidizing of premiums of insurance.
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1.4. Health protection

One of the priorities of activity of Center for Human Rights
of 2008 on the health chapter has been examining the
problems of citizens suffering from renal insufficiency.

Because of big number of complaints regarding the issue
of coverage of transport costs incurred for the purpose of
dialysis, addressed to the Center for Human Right in the pe-
riod of 2007-2008, parliamentary advocates, have submit-
ted proposals to operate the changes in legislation, that it
has founded the solution of the problem of cover expenses
of persons suffering from renal insufficiency, for movement
of round-trip to Hemodialysis Centers.

Because of the spectrum of problems faced by this catego-
ry of citizens is diverse, and the impact of them is major,
parliamentary advocates analyzed the state situation, out-
lining the reasons often cited by citizens. One of these is the
movement of patients to the Hemodialysis Centers, to carry
out dialysis and operating costs of transport.

In view of parliamentary advocates, delimiting categories
of transport to move round trip to carry out dialysis and es-
tablishing some exceptions to offset expenses for their use,
will contribute more to the worsening situation of people
suffering from renal insufficiency.

In this context the Ministry of Health was notified to re-
view the Project of decision approving the amendments
and supplements that are operating in the single insurance
healthcare (2007), proposed for review and approval to the
Government, to avoid future adverse consequences for the
patients of renal insufficiency. Simultaneously, the problem
has been consulted and the Government.

Another issue raised by the same class of citizens, has been
providing dialysis Centers to Hemodialysis with F5 HPS and
F6 HPS necessary to carry out dialysis. According to the

allegations of petitioners, some sections of Hemodialysis
in Chisinau are not provided with the required dialysis F6
HPS.

The Parliamentary advocates has notified the Hemodialysis
Centers to identify problems faced by patients affected by
renal at the treatment, remedies to address them, number
of dialysis available to institutions, number of dialysis dis-
tributed by the Ministry of Health in 2007 and 2008, number
of dialysis needed to ensure effective treatment of persons
affected by renal insufficiency, recorded at the institutions
concerned.

Studies in the Center for Dialysis and Renal
Transplant of Republican Clinical Hospital
have confirmed that patients require about
212 Hemodialysis to 1 million populations
by country, since the age of 15 years. Thus,
requires dialysis about 742 patients from 3.5
million citizens of the Republic of Moldova,
According to information provided by the
Ministry of Health, it is unknown the exact
number of people with renal impairment,
ranging from the 1000-1100 patients in dif-
ferent stages of disease.

According to information provided by dialysis centers,
specification and type of dialysis are provided in accord-
ance with the contract concluded by the Ministry of Health
and the company producing. At the specification is taking
account of several factors, including the number of pa-
tients, the number of meetings planned, the patient body
weight, and most importantly - the cost. In accordance with
the medical and body mass, patients require various dialy-
ses, since N.4 - No. 7.

One of the most common problems faced Dialysis Cent-
ers is to provide patients with human Erythropoietin (Ne-
orecormon, Eprex, Epoeten, and Eritrostym etc.) which, as
stated, is able to dramatically improve quality of life under
treatment with Hemodialysis. The solution proposed by the
Centers for Dialysis is funding centralized to purchase this
product very necessary people who suffer from renal insuf-
ficiency.

Another problem detected during of investigations in this
chapter, is overcrowding wards and deficit of dialysis plac-
es. The situation could be improved by creating new wards,
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multiplying the equipment and modernization of existing
wards.

During of examination by Center for Human Rights, it was
revealed four categories of problems existing in this chap-
ter: moving patients in Hemodialysis centers, providing
of Hemodialysis Centers with dialysis, provision of neces-
sary medicines, overcrowding dialysis wards, all this were
brought to the attention of authorities. Ministry of Health
was receptive to the subject, ensuring the institution of
parliamentary advocates that will make necessary efforts,
towards improving the situation of persons suffering from
renal. To achieve them, parliamentary advocates, consider
necessary to developing a mechanism more effectively
that would strengthen internal monitoring of performance
and compliance with the standards established in the pro-
fession of medicine and would ensure adequate quality of
services provided by medical staff; ensuring transparency
in the health system; strengthening of human potential
through continuous training and professional training of
medical staff in order to maintain the necessary level of
competence,

Parliamentary advocates propose to the authorities a ho-
listic approach to issues of right to health; this involves
creating a situation favorable for the propagation and en-
suring a healthy lifestyle. In a stream of information with
an excessively liberal contain, to consumption of alcohol,
drugs, smoking etc., state authorities have an obligation
to provide an alternative and require propagation through
sport, counteract damage health through the consumption
of narcotic substances, toxic etc., and that when the school
curriculum provides for the reduction of hours of physical
education.

Ecological situation in the country is one of the alarming
problems of last time, seriously affecting public health, par-
ticularly in rural areas. These lists the difficulties of evacu-
ation of offals, lack of financial resources for payment of
services, insufficient or lack of technology and places of
storage; pollution of artesian well which largely constitutes
the main source of drinking water for rural residents; con-
centration of harmful gases in atmospheric air, especially
in urban areas; contamination of water used for drinking,
water surface etc. Basins in urban and rural, unauthorized
pools and aquatic recreation areas presents an imminent
danger to public health.

As well as existing problems, another challenge for Moldo-
va were the floods in summer 2008, which were a high risk
of infection of the population. Floods have brought enor-
mous harm for flora and fauna. In this context, sanitation
settlements remain to be one of the main concerns of local
authorities.

Strongly in 2008 were mediated the problems of people
from Tintdreni village in the district Anenii Noi, around

which are stored all waste collected in Chisinau. Unpleasant
odor of the waste down spread over wind, causing serious
health problems of local citizens. Given that, according to
Sanitation Service, volume of waste accumulated in Chisi-
nau has doubled in recent years, is necessary to assess the
emergency situation, at this chapter.

In opinion of parliamentary advocates, the authorities, as
well as the associations concerned, should focus on improv-
ing environmental education of the population, informing
the undertaking on the need for compliance with the hy-
gienic storage and marketing of food products, to avoid
adverse consequences for human health.

The institution of parliamentary advocates addressing the
problem as a complex environment and identifies several
components of it:

«  Education for the growing population of responsibility
for ensuring the right to a healthy environment and in-
volvement of each individual part in the environmental
remediation;

« Enhance the mobilization and operation of the central
and local public in a natural disaster, exceptional cir-
cumstances, the risk of epidemics and epidemic etc.;

Powers with the ability and obligation bodies to solve the
ecological are too dispersed (State Ecological Inspectorate,
Sanitation Service, Ministry of Ecology and Natural Resourc-
es, Ministry of Health, local authorities etc.) situation which
is complicated by the actions or lack dubitative conceptual
approach, such as waste processing s. a.

Another aspect of the problem addressed is the right of
citizens to be informed on the status of the natural envi-
ronment, living and working conditions, quality of food and
household items. Against this background, the authorities
provide another point of view than the one reflected in the
media, in the case of mediation, ensure the right to have
their own beliefs on the subject and participate directly in
determining its future and the generations that follow.
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1.5. Freedom of assembly, opinion and expression

Freedom of assembly is regarded as an essential element
of public life necessary for the stability of any democracy.
Moreover, protection of freedom of opinion and expression
is one of main task of freedom of assembly, as is stipulated
in Article. 11 of the European Convention on Human Rights
and Fundamental Freedoms. Or, the democracy is not only
a fundamental feature of the European public, but the Con-
vention was developed to promote and maintain the ideals
and values of a democratic society.

European Court of Human Rights reiterates that freedom
of expression provided in Article 10 of the Convention,
presents one of the “essential foundations of a democratic
society, one of the key conditions of its progress and de-
velopment of each man individually “ It fulfills one of the
necessary conditions for the existence of the entire society,
because this possibility to communicate gave to individu-
als, is the foundation of any society.

Importance of freedom of assembly is being valued by the
Constitution of the Republic of Moldova, being assigned to
the category of fundamental rights under Article 40, which
states that “meetings, demonstrations, events, processions
or any other meetings are free and can be organized and
held only peacefully, without any weapons”.

Also, freedom of opinion and expression finds its reflection
in Article 32 of the Constitution of the Republic of Moldova
which stipulates that every citizen is guaranteed freedom
of thought and opinion, as freedom of speech in public by
word, image, or other possible means.

Noted that the development of a democratic society is
linked to the development of an open civil society, in partic-
ular, the development of NGO'’s that meet the requirements

of citizens through an active involvement and through in-
formation and empowerment.

In this context, parliamentary advocates welcome the ef-
forts of civil society to promote the fundamental freedoms
and support the idea that can be not guaranteed human
rights and freedoms in a country where no civil society.

Civil society is the key between authorities and citizens, to
promote principles of democracy, human rights and the
rule of law, as well as applying them in daily life.

Freedom of expression as a basic principle of democratic
society is essential phenomenon of media, Given that the
media, by its essence, symbolizes democracy in protecting
freedom of expression and information.

In the context of evolutionary democracy, the share of civil
society combined with the fourth power of the state - the
media is more important. Freedoms of expression, free ac-
cess to information, fairness are just some of the democratic
values that must be met in a state with a true democracy.

President of Parliament of the Republic of Mol-
dova stated in the Forum of NGOs in Moldova,
which was held on 15-16 December 2008, that
“the importance of the association is not a spec-
ulative or conventional, and in a country that
declared on the way of development of demo-
cratic values and institutions, the associative
sector, performance of NGOs the importance is
not less than that which is required for public
institutions.

The NGO’s, as well as mass-media had and still have a vi-
able role in shaping and implementation of participatory
democracy, activating in the various areas; establishing
sustainable patterns of development of society, and over-
coming the existing blocks. In recent years civil society has
created a diverse and global network that can be devel-
oped and fortified to combine the efforts of citizens and
state achieve common goals for the sustainability of demo-
cratic institutions and protecting human rights.

In the process of ensuring respect for human dignity,
protection of human rights, a particular importance is an
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awareness of fundamental rights and freedoms in accord-
ance with constitutional provisions and universal princi-
ples. The constitutional rights and freedoms, however, can
not be exercised if they are not known.

In opinion of parliamentary advocates, civil society is trans-
formed, at present, in an important social and economic
global force, activities which cover a very broad spectrum,
including social services, education, health, communica-
tions and information, as well as human rights.

Parliamentary advocates consider that public authorities
should ensure that the relations with civil society and their
information and communication with it entered into a de-
velopment, are transparent and based on truth and mutual
respect. Or, the limitation or restriction in any way of the
rights and freedoms of them is an evident proof of a mani-
fested lack of democracy in a state of law.

Concerning freedom of assembly, Moldova has made a sig-
nificant step by adopting the Law of meetings No .26 of 22.
02. 2008. At the regulatory level, the new law is a very pro-
gressive, being rally at the best practice in ensuring free-
dom of assembly. Unfortunately, as in many other areas,
Parliamentary Advocates have certified gaps derisory the
section of law enforcement from the authorities responsi-
ble. Thus, 2008 was entered in this issue of the production
of events which had an impact on the degree of recovery
by public authorities and civil society of the concept of
«freedom of meetings, opinion and expression».

For instance, the pursuit of protest of the December 25
march 2008 organized by leaders of NGOs in support of
freedom of assembly, in opinion of parliamentary advo-
cates is a genuine evidence of the evolution of democracy
in Moldova. Or, build a democracy depends on citizen par-
ticipation in public life, and civil society, NGOs in particular,
presents the basic instrument for this participation, com-
porting a major role in the social policies set by state.

Although the new law on meetings was adopted by Par-
liament, investigations demonstrate that in Moldova, the
state of things in the field to ensure free conduct meetings
is still unsatisfactory, the situation is conditioned by several
factors, which at the last, creates limitations to the exercise
of fundamental freedoms by individual.

The police, by the actions allowed create impediments
to citizens at the attainment of freedom of assembly. The
study conducted by the institution of parliamentary advo-
cates, during 2007-2008, developed many cases in the force
of the police faced to the participants in meetings. It cer-
tificates that there were situations where employees of the
police resort to more drastic action than would have been
dictated by necessity; in particular, the practice has largely
administrative deductions.

The Law on meetings nr.26 of 22. 02. 2008 facilitate the or-

of Human Rights

In Violdo

ganization and conduct of meetings, resulted in large part
the constitutional spirit of the rule and the European Con-
vention on Human Rights and Fundamental Freedoms on
freedom of peaceful assembly and to freedom of expres-
sion without interference by public authority.

Even if the Law on meetings confers to the organizers and
participants the right to conduct peaceful assembly in any
place open to the public, and be sure by the protection of
state, the events conducted in the months April-May 2008
in the capital, attest factor Override of representatives of
law enforcement of legal provisions referred.

According to Articles 5, 7,8 and 12 of Law No. 26, on peace-
ful meetings, where can take part about 50 people, may
take place in any place open to the public, outside of build-
ings or other spaces outside the free access, without the re-
quired notice the local government on the conduct of. Any-
one is free to actively participate or to attend a meeting.
Forced dispersal of the meeting is considered legal only for
non-peaceful nature of its in the conditions and procedure
laid down in Article 22 of Law No. 26, this is an exceptional
measure exercised only by police at the request of repre-
sentative local government.

Eloquent cases of neglect of legal norms and
even excessive zeal of the representatives of
MIA is forced detention and bringing to the Po-
lice Station of B. of Chisinau, some members of
the organization “Hyde Park” on 22, April 30
and May 10 2008, in connection with pursuit
peaceful protest actions carried out in front of
the presidency building, National Palace and
the Government and forced dispersal of the
meeting held on 13 May 2008 in front of the
Government by the association

Meanwhile, police officers have reacted quite differently or
rather, have not acted contrary to legal, faced in the case
of antidemonstrants faced to participants of meeting on
11.05. 2008 organized by the association Gender Doc-M.

Under international standards, freedom of assembly and
freedom of peaceful expression belong to all persons, not
just those who are most. Therefore, it is recognized as a
meeting to bother some people or groups of people spread
across the ideas or claims submitted. These claims may be
contrary to the majority position in society and may be
grounds to prohibit peaceful meeting. If there are fears for
the safety of demonstrates, the authorities should under-
take measures to protect them or to suggest alternatives
so that, ultimately, event to carry on, as possible, as it was
requested.
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In this context, freedom of assembly is guaranteed to all
persons regardless of race, nationality, ethnic origin, lan-
guage, religion, sex, opinion, political affiliation, wealth,
social origin or any other criterion.

According to Law on Police No. 416 of 18. 12. 1990, the main
tasks of the police are defending life, health, honor, dignity,
rights, liberties, interests and property of citizens from at-
tacks and other criminal attacks illegitimate, prevention
and elimination of crimes and other crimes, maintaining
of public order and public security, actions based on strict
observance of laws.

In the previous references, Center for Human Rights ad-
dressed the Ministry of Interior an opinion, warn officers
of the police attitude to the events above, which, in view
of parliamentary advocates, which is a conscious violation
of the provisions of legislation on police and on meetings.
The consequence of this attitude was deprivation of partici-
pants in the meeting by protection from the state. Or, the
state, through the officers of police, was obliged to defend
the citizens during the event, regardless of their social and
other.

The concept of freedom suggests negative actions of the
State, as abstention from interfering with the attainment of
freedom of its citizens in meeting. However, a real and ef-
fective freedom of peaceful assembly is inconsistent with
a simple requirement of the state, but also is a positive ob-
ligation to insure a peaceful development of a legal meet-
ing. Therefore, is the state obligation the protection of par-
ticipants in meeting from any intervention of other persons
with violent intention.

The Ministry of Internal Affairs was notified that the bodies
empowered to guarantee the right to freedom and protec-
tion of meeting participants, as well as prohibiting discrimi-
nation by sexual order is reinforced by previous European
Court of Human Rights, which in the examination of some
cases (the case of Platform Arzte fiir das Leben against Aus-
tria, 1985; Lustig-Prean Beckett and c. United Kingdom, and
Smith and Grady against the United Kingdom, 1999) esti-
mated that the participants should be able to hold a dem-
onstration without fear of physical violence from those who
oppose their ideas, otherwise they will be prevented from
expressing their own views. In a democracy, the right to an
anti demonstration may not extend to affecting the right
to manifest.

Thus, police inaction against the fundamental rights of
citizens may be the object of dealing in any process started
against the Republic of Moldova to the European Court of
Human Rights, mentioning the violation of Article 8 - re-
spect for private life, Article 11 - freedom of assembly and
association Article 14 - non-discrimination of the European
Convention, and does not preclude the state conviction in
international area.

In this context it is relevant Recommendation 1474 (2000),
adopted by the Committee of Ministers of the Council of
Europe, which calls on Member States to include sexual ori-
entation among the grounds for discrimination prohibited
by national legislation, to adopt the disciplinary measures
against those who would discriminate against homosexu-
als, as well as positive action to combat attitudes of homo-
phobia, particularly in schools, medical structures in the
army, police, through initial and continuing training.

Prevention of cases of discrimination against sexual minori-
ties, including the deprivation of their fundamental rights,
has generated the adoption in 2007, the Yogyakarta Princi-
ples. The importance of these principles has been endorsed
by European Commissioner for Human Rights, Thomas
Hammarberg, in his speech presented at the Conference
Council of Europe on 16 May 2008 devoted to international
Day against Homophobia.

The Yogyakarta Principles, adopted by the Human Rights
Council of UNO is a compendium of the commitments of
UN Member States, to apply international law with regard
to sexual orientation and gender identity of the person and
establish that the abuse because of sexual orientation and
gender identity of the person constitute violations of hu-
man rights and international law.

According to Article 21 paragraph (1) of Law on Parliamen-
tary Advocates No. 1349 on 17.10.97, where is reliable infor-
mation on the violation in mass of constitutional rights and
freedoms of citizens, in cases of great social importance, or
where is necessary to protect the interests of people who
can notindependently use the legal defense, Parliamentary
advocate is entitled to act on its own initiative, taking the
limits of its competence, appropriate measures.

In the context of the foregoing, on 18.12.08 have been re-
corded two incidents on the detention of two citizens, who
achieved the right to freedom of opinion and expression,
including freedom of assembly guaranteed by Articles 32
and 40 of the Constitution of the Republic of Moldova. In
the first incident it was involved the citizen M. who plan to
demonstrate and protest actions against the representa-
tives of law enforcement, in the Square Great National As-
sembly, and was held by 20 officers of law enforcement.

The second incident relates to citizen B. who participated
in a flash-mob organized by the “Hyde Park” to the Ministry
of Internal Affairs, was immediately detained by the officers
of law enforcement on the grounds that to protest was de-
veloped without a permit from the mayoralty of Chisinau,
even if under the new Law on meetings No.26 of 22. 02.
2008, for conduct a meeting is not required to issue a per-
mit by local government, but the procedure for notifying it.
Another demonstrator, participating in the demonstration,
without plausible explaining, were intimidated and forcibly
boarded by police officers in a public transport.
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In both cases, citizens were escorting one of police station
in Chisinau, holding period being approximately 5 hours,
after being presented to court.

In the investigation process of citizen M., during the time of
being in the police station, it was spoke harshly to him and
applied physical strength.

Parliamentary advocates have asked the Ministry of Inter-
nal Affairs explained the incident occurred on 18. 12. 08
with reference to citizens M. and B., elucidating the circum-
stances on persons who carried out the forfeiture, grounds
for the apprehension of persons nominated; the exact du-
ration of stay in detention of persons nominated (copy of
document retention, including the book of records).

Another example at this chapter is the development of
the meeting held on 25 December 2008 by leaders of non-
governmental organizations in support of freedom of as-
sembly in Moldova. The Ministry of Internal Affairs was one
of the authorities in the seat that the protesters were held
meeting. In the reports were distributed replicas of a repre-
sentative of the Ministry of Internal Affairs, with an offen-
sive content addressed to the participants of meeting.

In this context, the institution of parliamentary advocates a
qualified r the attitude of representative of MIA, as well as
the words: “riff-raff of society,” as unacceptable for the po-
sition held, which directly violating the dignity and honor
participants - citizens of the Republic of Moldova, compro-
mising at the same time the image of the body - Minister
of Internal Affairs, specialized body of the state designed
to protect life, bodily integrity, rights and freedoms of citi-
zens.

Noted that Article 4 of Law on police N. 416 of 18. 12. 90
expressly stipulates that, in its activity, the police is based
on the respecting the human dignity, what constitutes a
guarantee of protection of dignity, rights, freedoms and
legitimate interests.

In accordance with Article 4 of the Decision of the Govern-
ment of the Republic of Moldova on organizational struc-
ture, and Ministry of Internal Affairs Regulation No. 844 of
30. 07. 98, MIA operates in accordance with the principles
of legality, respect of personality, humanism and social fair-
ness, collegiality assembled with management, working
with people and teams work, as well as ensuring transpar-
ency and respect for confidentiality and professional.

As a result, parliamentary advocates asked the MIA exam-
ine allegations regarding the representative in question,
taking a further decision on the desirability of a trigger dis-
ciplinary proceeding on the last.

In opinion of the parliamentary advocates, the redressing of
the situation would be possible by expanding constructive
dialogue between authorities and civil society, changes of
opinions, identifying optimal solutions, and joint programs,
which, while beneficial and would influence the degree of
maturity of the community.

Accepting the vector of implementation of European dem-
ocratic values, civil society should exceed the protected sta-
tus from the authorities. The next period dictates aspiration
for a dialogue on the position of parity with public authori-
ties, and obtaining of a real and effective approach focusing
on issues of public interest, proving in this way, the signs
of the authentic bearer of state sovereignty. Achieving this
goal involves joint efforts of the actors involved.

In the events described, taking into account the democratic
aspirations of the Republic of Moldova, as well as the fact
that the promotion and observance of human rights and
freedoms are recognized as priorities the rule of law, Par-
liamentary Advocates have called for rigorous measures
against the police officers, who violated constitutional
rights of citizens and the training of police officers. The
institution of parliamentary advocates present availabil-
ity within the competence, to contribute in this respect to
further knowledge in the field of assembly and freedom of
citizens to express opinions and.

Note that the Center for Human Rights has been insured
by the Ministry of Internal Affairs, that: “on the future will
take all measures necessary for the exclusion of such cases
in order to promote positive image in society.”

Under the above Parliamentary Advocates welcome a
study on the advisability of the amendment to Article 32
paragraph. (3) of the Constitution to connect to the provi-
sions of Article 10 paragraph. (2) of the European Conven-
tion on Human Rights and Fundamental Freedoms; regula-
tion by a governmental act, the behavior of police officers
during the meeting; inclusion in the study of pre-university
and university institutions of hours devoted to freedom
of assembly and freedom of expression to ensure proper
preparation of the decision; the implementation of projects
targeted at improving the work of officials involved in the
realization of freedom of assembly.

s ececesc s ne

141



CHAPTER

1.6. Preventing and combating of discrimination

Discrimination as a form of marginalization of any kind and
in any event, it is still a frequent phenomenon in democrat-
ic society, being so common, that is considered normal by
many citizens.

For legislation in matters of human rights, discrimination is
a basic axiom and imminent of the principle of equal treat-
ment. All international treaties and declarations on human
rights contain references and commitments on non-dis-
crimination. For several decades, such references were en-
tered into national legislation and other states, in particular,
the constitutional level.

This principle can be identified in the United Nations Char-
ter, the Universal Declaration of Human Rights, Convention
on the Elimination of All Forms of Racial Discrimination
(1965), the European Convention on Human Rights and
Fundamental Freedoms (1950), the International Covenant
of 1966, the Convention on Elimination of All Forms of Dis-
crimination against Women (1979) etc.

Under the Article 16 of the Constitution of the Republic
of Moldova, “All citizens of Moldova are equal before the
law and public authorities, irrespective of race, nationality,
ethnic origin, language, religion, sex, opinion, political af-
filiation, wealth or social origin” Thus, non-discrimination
imposed gradually as a crucial element in efforts to ensure
respect for and promotion of human rights.

However, discrimination can undermine the attainment of
a high level in matters of employment and social protec-
tion, increasing standard of living and quality of life, solidar-
ity and cohesion, economic and social.

Although the Constitution and other regulations set equal
citizens, until now some laws continue to differentiate citi-

zen's rights. Remain unregulated mechanism of protection
in cases of discrimination or inequality of rights.

Currently, in Moldova there is no law specifically to exclude
any discrimination, and the national legal provisions insert-
ed into various pieces of legislation prohibiting discrimina-
tion on various criteria, but despite their existence at the
national level there is no law, there is generalized in this
practice area.

Given that the aspirations of Moldova European integra-
tion requires the adjustment of national legislation to the
international, the Parliamentary Advocates believes that by
speeding the adoption of the draft Law on preventing and
combating discrimination, the Republic of Moldova will
make a new confirmation to particular profile in order to
combat all forms of discrimination and intolerance.

The bill aims to those proposed categories of persons who
may be subject to discrimination based on race, national-
ity, ethnic origin, language, religion, belief, color, sex, age,
health, social origin, disability, sexual orientation, opinion
, political affiliation, social origin, property, belonging to a
category of disadvantaged, as well as on any other crite-
rion.

Under the draft of Law nominated, with reference to the
institutional framework to prevent discrimination, Parlia-
mentary Advocates will be subjects responsible for the pre-
vention of discrimination. Most of all, finding the existence
or lack of discrimination, will be initiated by parliamentary
advocates on its own initiative or at the request of the per-
son who is deemed to have been discriminated.

Discrimination is one of children’s rights violated quite fre-
quently. According to the children report about respect for
the Convention on Child Rights in Moldova, there is ethnic
discrimination, religious, based on circumstances, especial-
ly in the children of vulnerable families, or social disabilities.
These children find it difficult to integrate into society, to
communicate and to feel truly children.

Regarding discrimination in the workplace, the most com-
mon forms in which women are exposed to the limitation
in making decisions. Moreover, women are discriminated
against by the law by reasoning that not intervening in do-
mestic violence cases, qualified such “relationships”as “fam-
ily problems”.

Parliamentary advocates were asked by the President of the
National Center of Gypsies, to intervene in the examination
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of the case on statements made by the administrator of a
company, faced to the gypsies.

On 10 November 2008, at the invitation of a reporter televi-
sion to take part in a broadcast, administrator concerned
has refused to participate in it, using the expression“.. Gyp-
sy television”.

According to statements the President of the National
Center of Gypsies, use of such expressions by a person who
induces a public offensive, who offend and insult the Na-
tional Center of Gypsies, as well as the all gypsies.

It is relevant that promoting the rights of national minori-
ties, including gypsy people, is one of the priority tasks of
state policy in the field of interethnic relations in Moldova.
This is confirmed by the efforts made till now by the State,
in the legislative and organizational aspect.

Taking into account the democratic aspirations and priori-
ties of the Republic of Moldova to promote and respect hu-
man rights and freedoms, such an attitude displayed by a
public figure can be classified as discriminatory on grounds
of ethnic affiliation.

In this context, it is noted that the International Convention
on the Elimination of All Forms of Racial Discrimination to
which Moldova is party, defines “racial discrimination” any
distinction, exclusion, restriction or preference based on
race, color, descent or national or ethnic origin, which has
the purpose or effect of destroying or compromising the
recognition, exercise or use under conditions of equality,
human rights and fundamental freedoms. Article 2 point. b)
mentioned in the Convention provides that each Member
undertakes not to encourage, not defend and do not sup-
port racial discrimination practiced by any person or organ-
ization, whatever it. Or, since desiderata legislative achieve-
ment, the state is committed to undertake measures taking

aim to ensure everyone on equal terms to full exercise of
human rights and fundamental freedoms without distinc-
tion of race, color, national or ethnic origin.

Framework Convention for the Protection of National Mi-
norities, to which Moldova is party, states that parties shall
encourage a spirit of tolerance and intercultural dialogue
and take effective measures to promote mutual respect,
understanding and cooperation between all people living
in the country, regardless of their ethnic, cultural, linguistic
or religious them, especially in education, culture and me-
dia information.

Referring to the national law, is mentioned the Article 4. (2)
of the Law on the rights of persons belonging to national
minorities and legal status of their organizations no. 382
of 19. 07. 2001, which prohibiting any discrimination on
grounds of belonging to a national minority.

Therefore, parliamentary advocates have qualified the in-
cident of 10 November 2008, as discriminating against the
Gypsy people and constitute a flagrant violation of interna-
tional legal principles widely recognized.

So, from the elucidated, parliamentary advocates called the
Interethnic Relations Bureau urgent measures to counteract
the actions of discrimination based on ethnicity, prevent
them and about others. Such cases can lead to unwanted
situations our state, in the moral (the Republic of Moldova
at the international level) as well as in the material (the con-
victions ECHR), with negative impact for the public.

Parliamentary advocates argue for the adoption, in terms
as possible limited, a draft Law on preventing and combat-
ing discrimination, as well as a study on the desirability of
ratification by the Republic of Moldova of Protocol 12 to the
Convention on Human Rights and Fundamental Freedoms.
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1.7. Children Rights

To ensure protection of child rights and freedoms, Parlia-
ment of Moldova adopted the Law on the Rights of the
Child No. 338 of 15. 12. 1994, which shall state the respon-
sibility to guarantee every child the right to an adequate
standard of living of developing his physical, intellectual,
spiritual and social.

Need to grant special protection to children was proclaimed
in the Declaration of Geneva in 1924 on child rights and
child rights in the Declaration adopted by the General As-
sembly on 20 November 1959 and recognized under Article
23 and 24 of the Universal Declaration of Rights human, the
Article 10 of International Agreement on Economic, Social
and Cultural Rights and the relevant instruments of special-
ized institutions and international organizations concerned
with child welfare.

In this vein, the right of child to grow and develop in a family
environment is the basic principle laid down in a number of
national acts and international to which Moldova is a party.

Under amendments made to the Law on Parliamentary Ad-
vocates No. 1349-XIll of 17. 10. 1997 (in force since 22 April
2008) to promote and protect child rights, was established
the Parliamentary Advocate for Child Protection (Child's Law-
yer). By Decision of Parliament No. 222-XVI of 30. 10. 2008,
was appointed parliamentary advocate, who shall exercise
the powers to ensure that fundamental rights and freedoms
of the Child, proclaimed in the Constitution of the Republic
of Moldova, in UNO Convention on the Rights of the Child,
other international treaties to which Moldova is a party.

Parliamentary Advocate for child rights protection in the

context discussed considered necessary the involvement of
deep organs resort towards strengthening and supporting
the family, assuming the responsibilities towards the child.

By the provisions of Government Decision No. 527 of 21. 05.
2004 was approved the National Plan of Action “Education
for all”for the years 2004-2008, that includes education and
early child development. Among the main objectives were
to increase by 2008 the rate of participation in preschool
programs up to 75% for children age between 3 and 5 years
and up to 100% for children age between 6 and 7 years, as
well as reducing to less than 5%, the gap between rural and
urban, between groups and disadvantaged population.
Unfortunately, although there was some progress in the
field, these objectives were not achieved.

Currently in republic, are operating 1334 preschool insti-
tutions that are frequented by 72.6% of the total number
of children age between 3 and 6 years. In the preparatory
groups were 82.02% of institutionalized children with ages
between 5 and 6 years, priority due to the entry of these
children in institutions to prepare for stage school. Of the
total number of preschool buildings - buildings are type
800; 525 - adapted buildings and 4 - Special Construction.

During recent years, the school has undergone changes di-
rected toward achieving the educational objectives of the
reported transition to market economy. In this context, the
family and institutions are considered the most important
in early child education.

Strategy for prevention of abandonment early school in
Moldova remains a primary problem. According to statis-
tics presented by the Ministry of Education and Youth, in
Moldova, at 15 November 2008, were out of school with 42
pupils between ages 7 and 16 years. During the year, for un-
known reasons, have left school since 28 students. Employ-
ment of children in the school remains one of the key prob-
lems of the state, which decreased the number of children
out of school compared to previous years. For example, in
2003, during the reference period, the number of children
out of school was the 1263. At the situation of 1 October
2007, out of school were 123 children. It is not known ex-
actly the children abroad, including trafficking.

Non- schooling of children is influenced by the situation of
families, location of schools at big distance of house, per-
sistence of the phenomenon of accumulation of the par-
ents of the amounts of money, not in all cases are used in
the destination etc.
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Were recorded cases in which for not paying contributions,
some children were discriminated against others, as abso-
lutely inadmissible, to be removed.

Center for Human Rights has addressed this. M., which
claimed several problems, one of which being non-school-
ing of students from school C.

In order to resolve issues arising, Parliamentary Advocate
made a visit to the educational institution nominated by
setting a number of violations related to the provision of
education, the inadequate administration of each school to
high school, non-schooling without reasons of some stu-
dents.

Thus, on the ground, the facts alleged by the petitioner
have been confirmed by the parent of a child, invalid of first
level, which have not been taught full time, according to
the program at home. Since 01. 09. 2008 and until now has
not held any lesson with minor.

Parliamentary Advocates notified the Ministry of Education
and Youth requesting involvement in case. The answer of
the Ministry of Education and Youth received by the Center
for Human Rights does not include all the issues addressed
and is not completely.

Child Advocate considers without reason such of common
practices and methods of education, which come into dis-
agreement with the rules of international law of children
rights and appeal to relevant bodies to establish an effec-
tive exclusion of similar cases in other institutions; to moni-
tor and remove cases of violation of child rights, advising
to apply disciplinary sanctions against teachers who do not
comply.

In the left side of Nistru River, currently operates 8 educa-
tion institutions, subordinated of Ministry of Education and
Youth, where are studying 2637 students based on the free
options. None of them renounced to the studies during the
2007 - 2008.

Although the institutions are financed from the state budg-
et of the Republic of Moldova, till this moment there are un-
solved problems. Thus, lack of canteen not feeding children
in Secondary School “Lucian Blaga®, of Tiraspol city. The
Secondary School “M. Eminescu’, “Stefan cel Mare» and The
Gymnasium Corjova do not have a bus to transport pupils.

Until now persists the problem of customs passage of
teaching materials, textbooks, food for students. Parlia-
mentary advocates considered appropriate and timely the
involvement more effectively of the authorities, to monitor-
ing the activity of the educational institutions from the left
side of the Nistru River.

A major problem remains the young orphans. In the pre-
vious year, the Center for Human Rights received a big
number of complaints from the ex-graduates of boarding
schools, who invoked the problems of homeless, of work,
etc. After graduating the boarding schools, the children
meet a lot of problems which can not settle by them.

One of big problems of this kind of children is the search-
ing of work. However, the problem is practically difficult to
resolve, because of lack of financial sources for the mainte-
nance of young people during the study in training cours-
es; lack of professional specialists in schools; minimum
employment opportunities from the age of 16 years; wages
provided by employers, which does not cover expenses for
renting an apartment (house); food, clothes. In this situa-
tion, most children continue their studies in polyvalent
schools or vocational schools in the localities concerned
and get 2-3 kind of professions, as in the case of citizen R,
who for 6 years adopted various kinds of professions to ex-
tend the stay in this institution, because he was provided
with food and house. Parliamentary Advocate for children
rights appeals to the Government of Moldova, Ministry of
Social Protection, Family and Child, Municipal Direction for
Child Protection. Unfortunately, until now part of the rel-
evant issues remain without resolution.

In 2004 the Municipal Council of Chisinau approved the
Project “Orphaned children and children without parental
care for the years 2004-2007" for which there were pro-
vided the allocation of funds for offering flats to children
of this category. This program remained unfulfilled. Accord-
ing to information provided by the Municipal Direction for
the protection of child rights, 240 young people in Chisinau
need houses.

Regarding the number of orphans and children left with-
out parental care, statistical data, in dynamics for the period
of 2007-2008, presented by the Ministry of Education and
Youth, are as follows:

Number of orphaned children 2201 1780
Number of children orphaned by a parent 16407 15938
Number of children with one parent (mother solitary, family divorce and other situations) 42547 36006
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Placing children in residential care system violates his right
to raise a family. To streamline the process of giving the
child the right to grow in a family, particular emphasis is
on developing the social services of family type. Interna-
tional Convention on the Children Rights stipulates that the
adoption of any decisions that concern children taken by
any authority, the interests of children have priority.

As well as other issues, local authorities are frequently con-
fronted with situations of land distribution for the construc-
tion of houses, according the Article 11 of Land Code. By
the provisions of the Decision N0.937 of 12. 07. 2002, the
orphans children, parents of whom did not have houses,
after leaving the orphanages, must be insured by the local
authorities with house, land or bank credits for long term
for construction of houses.

Parliamentary advocate received a complaint from the Z,,
family, which opened a family house where are educated
15 children, and 13 children of them were adopted. Cur-
rently, 4 young people who were educated in, asked for a
land for the construction of house Contrary to law, in this
chapter, local authorities refused to issue land for construc-
tion of house .

Being forced by the situation, children are looking for the
ways to insure their right of home. In some cases they form
groups of several people and rents flats, in other cases live
in basements, working in peasant households in exchange
for ensuring the food and place of residence. Some of them
make crimes and are in the prisons. Child Advocate is aware
of the complexity of the problem, social and economic situ-
ation, which does not favor the settlement of the problems,
on high level. However precarious situation in this chapter
requires efficient recovery.

Issues addressed in the field of juvenile justice are many and
complex. According to statistical data provided by the Minis-
try of Internal Affairs, during 2008, there were recorded 1629
of crimes made by minors with their participation, which
reveal a 5.3% decrease compared with the year 2007 (1721).
Concerned in the commission of crimes have participated, in
total, 1952 people of minor age or 4.1% over the same period
of previous year, 1562 (6.2%) of them does not work and does
not have any studies; 304 (10.3%) pupils and 247 (10.3%) of
them are students at average schools. Of the total number
of children participating in the commission of crimes, 1906
(+6.1%) have committed minor crimes for the first time, 46
children have committed repeated crimes (-42.5%), 14of
them are minors conditioning convicted, and 7 being drunk.

Of the total number of minors, 1512 of them have been
held to criminal liability, what constitutes a loss of 17.7%
since 2007. At the moment police recorded 3984 of minors
and 996 difficult parents. By the staff of family and moral-
ity Service, with minors have been drawn up 4353 minutes
administrative, 561 of them were arrested for hooliganism,

and 3037 for consumption of alcohol or drunken appear-
ance in public places.

In this context, according the Plan of additional measures
of prevention and combat the phenomenon of vagrancy,
of beggary and “street children’, in the period of 2008
were recorded at the MIA, 1680 cases of placement in the
center of the temporary placement for children (cases in
2007-1507). Most frequently cases of homeless were
recorded in the districts laloveni-127, Straseni-101, Ca-
larasi-68, Criuleni-52, Anenii-Nov-67-49 Orhei, Hincesti-55,
Ungheni-31, Cimislia-29, Causeni-25-23 Telenesti , Stefan-
Voda-21, Cahul-20, Rezina-19, Nisporeni-19, Dubossary-17,
Cantemir-17, Leova-16, long-Ceadir-16 etc.

An important role in the education of children has the par-
ents. Thus, the major problem that continues to be finding
the time children without parental supervision, for various
reasons: the parents have gone abroad, or are in places of
detention; or are alcoholic and drug addict. Annually, the
number of this children increase, because of extending of
migration.

In the opinion of the Ministry of Internal Affairs, local au-
thorities do not fully honor its obligations, and efforts un-
dertaken in recent years by institutions and structures of
international economic and social reforms (economic and
administrative restructuring, reviewing the legal frame-
work, health programs, educational and social) did not pro-
duce expected results, which indicate that child and family
remain the most vulnerable social groups at risk.

Thus, the Ombudsman considers appropriate to the child
developing a special program of support for this catego-
ry of persons. It is necessary to approve a new regulation
concerning the organization of ward activity with minors,
which could settle the organization and realization of the
upper authorities’ activity on the protection of rights and
interests of minor children, including the orphans and
homelessness, determining the responsibilities of guard-
ians and ward / curators authorities.

In opinion of the specialists, protection (upper) authorities
should act as an autonomous authority, non-subordinated
to ministries or departments. In this way could increase the
level of independence and objectivity regarding the obli-
gations of work activity. It is urgent increasing number of
specialists on child rights issues from the regional direc-
tions of education and youth including psychologists, law-
yers, and social workers. It is also necessary to implement
regulations on compulsory insurance of the parents for le-
gal representative for the minor, during the period of their
absence (for example: departure overseas) as well as the
adoption of Law on the child in difficulty. Currently work-
ing in each district only one single specialist participating
in the processes of the court, resolves the issues related to
establishment of guardianship, trusteeship, etc.
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Although the law provides special procedures for children,
it does not specify whether the institutions involved in jus-
tice for minors need special training. Moldovan legislation
does not distinguish type of preventive measures between
adults and minors. The application of preventive measures
for the minors by the judicial bodies, are the same as for the
adults. So, the children should be separated from the adults
in the process of prosecution, often, these are in contact
with the lasts. Child processes are conducted in the same

room with adult trials, which could affect the child’s emo-
tional state during the process. Although the Criminal Code
allows and recommends educational measures, the courts
prefer applying correctional measures.

During the Il semester of 2008 the number of children in
detention has decreased because of the application of the
Law on amnesty in connection with the declaration of 2008
Year of Youth. From information submitted by the De-

partment of Penitentiary Institutions:

During the During the
2007 year 2008 year
New minors arrested 129 159 +30 +23,26%
The number of minors who come into prison for minor 131 157 +26 +19,85%
Number of children who were born to women in detention 4 1 -3 -75,0%
la01.01.2008 | la01.01.2009
Number of convicts who committed offense in age up to 315 158 157 -49,84%
18 years
Nl.meer of convicts executing punishment in prisons for 168 34 134 79,76%
minors
92 24 -68 -73,91%
of them
76 10 -66 -83,54%
The number of minors detained in the criminal prosecu- 59 59 _ )
tion insulator
Number of children who are in prison with mothers 11 8 -3 -27,27%

According the information provided by the DPI, in 2008
penitentiary institutions were provided in some way with
bed linen, clothing and footwear for the detainees, from
humanitarian aid.

Currently, in order to improve the living conditions of the
penitentiary institution No. 7 Rusca, is carried out overhaul
of the medical block, inside of which is an area created for
mothers with children up to age 3 years.

It is very important when child id growing up together his
mother, which is developing the feeling of attachment, but
we can not say the same about the place. Thus, the parlia-
mentary advocate for protecting the rights of the child in
the visit to The Penitentiary No. 16 Pruncul, found that the
place is poorly equipped for normal child development.
Prison is a much more severe compared to a house or a
hospital, being an environment in which it operates strict
rules.

In this context the need to impose such measures, in which
motor and cognitive development of children raised and
educated in prison to grow normally; children have oppor-

tunity to play not only inside but also outside the prison, as
many times as possible in the presence of staff of education
(teacher, psychologist); children may leave the institution
and to experience the life outside.

The set of rules of the United Nations administration of jus-
tice for minors (the Beijing Rules), Declaration on protec-
tion of children in times of emergency, recognize the need
for special attention to children.

Minor X. or from. H. was mistreated by police officers for
recognition of crimes that, in fact, has not been committed
Parliamentary Advocate for the protection of children rights
was directly involved in this case, setting all violations com-
mitted by the prosecutor H.,. who did not want to start the
prosecution case, but examined the complaint under the
Article 274 of PPC by issuing a decision not to take action.
Court declared void the decision and ordered the prosecu-
tor of H. city to liquidate violations detected, indicating to
give action to the case.

With reference to Article 6 of Law on the Rights of the Child,
the state is to safeguard the inviolability of the child, pro-
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tecting it from any form of exploitation, discrimination, istry of Education and Youth, in 2008 was an aggravation
physical and mental violence and don’t admit a cruel be- of the operative section in prevention of crimes committed
havior, insults and abuse, etc. in the sphere of family relationships. Are sharp the reasons

for committing intentional killings and serious injuries in
consequence of which family members are murdered, mis-
treated and abused.

Although children are entitled to special protection of so-
ciety against any form of discrimination, of the pressure
against the abuse of authority in family and of other institu-
tions, mistreatment of children continues. Results of studies have shown that violence against children
is a fairly widespread phenomenon, in family as well as in
school. The family should be the base for a child, through-
out its development until the age of adolescence.

The Recommendation No.. R (85) 4 on violence in the family
of the Committee of Ministers to Member States (adopted
by the Committee of Ministers on 26 March 1985, at the

382 meeting of Delegations of Ministers) urges Member It is very important to define the role of family, because
States to review their laws concerning the power correction most of children exploited by the most difficult types of
against children to limit or even ban corporal punishment, work, and children in conflict with the law, are often from
even if this prohibition does not entail the need for criminal families.
sanctions.

Child labor in Moldova is due to poverty and inequity. In
Cases that stimulate committing crimes in the family are January-October 2007, Labor Inspection recorded 340 cas-
diverse: difficult conditions of life; lack of job; decreasing es of hazardous child labor. Most of them include: number
of living standards, poverty, low level of moral and family of hours of work that exceeds the maximum allowed by
values, aggressive, abusive consumption of alcoholic bev- law, the use of dangerous equipment and tools, working at
erages etc. night etc. In this context is violated the Convention A. I. M.

No. 182 of 17. 06. 1999 banning the worst forms of child

The international and national child protection protects labor and immediate action their elimination.

the child against all forms of violence, abuse, neglect or ill-

treatment. According to the information presented by the National
) o Center for Prevention of Abuse against Children, the statis-
According to data presented by the Ministry of Internal Af- tics for the period 12. 02. 2008-10. 02. 2009 is as follows:

fairs, Ministry of Social Protection, Family and Child, Min-

Sector | Agricultural | Work on the street | Traffic | Total
Withdrawn 64 38 6 108
Prevent 497 164 104 765
Total 561 202 110 873

Often, because of their work, the parents do not understand the meaning of the main task of family, regarding the relation
child-parent. This happens because of the inability of parents to look beyond survival strategies that they are caught, lack of
confidence in the possibility of education system to increase children’s chances for a decent work in the future.

In the context of the foregoing, to eliminate the worst forms of child labor, it's necessary to carry out a national study on the
number of children working, for developing and implementing strategies and policies to insure the children rights to work in
accordance with international and national standards.
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For years the left side of Nistru River remains an area where
daily persist the violation of human rights. An unsolved
problem is the impossibility of the Parliamentary Advocates
to be involved efficiently in the defense of human rights and
freedoms of Moldovan citizens who reside in this territory.

Transnistria has been a concern of the society and the con-
stitutional authorities, wasting important resources for
“negotiations’, exceptions to enforcement, compensations
or grants for purposes of the mechanism of “peacekeep-
ing”. Meanwhile, losses and damages related to the lack of
control over the eastern border, as well as the industrial po-
tential of the country, have decisively influenced the socio-
economic development of Moldova.

In these circumstances, human rights in the region have
been ignored entirely, and efforts of various constitutional
and international institutions, even if they have a very de-
cisive aims, are not able to prevent and combat the phe-
nomenon.

The limitation of the rights and freedoms observance, based
on equality, human values and cultural diversity, and eco-
nomic policy in the region is outlined in the education sys-

tem. Even there were declared officially 3 kinds of languag-
es: Moldavian (Cyrillic graphics), Ukrainian and Russian, the
ethnic majority, Moldovans and Ukrainians have access only
to preschool education, primary and secondary. The aver-
age education, University and Postgraduate is available (ex-
cept the faculty of philology and pedagogy) only in Russian.
Representatives of ethnic minorities, Bulgarians and Poles,
also have no access to education in mother tongue.

A problem that persists for several years is that of notes
equivalence. The territory educational institutions ap-
ply the system of 5 points, those under the jurisdiction of
Moldova - one of the 10 points. Thus, notes of Transnistrian
graduates of any level who decide to continue their stud-
ies in institutions in the country are “transformed” (up 9.5
points to note 5). In these circumstances, children are dis-
advantaged and discriminated.

Also we have to mention the problem of movement sub-
stantially affecting the right to education. Often, for the stu-
dents in the region are created obstacles for participation
in various competitions, Olympiads and educational events
organized in the right side of the Nistru River.

Social system existing in the region is totally isolated and
remains reluctant to any relationship with the national
welfare of the Republic of Moldova. The existence of two
different social systems in Moldova create enormous prob-
lems of the inhabitants of left side of Nistru River, because
it is frequently violated the right to social assistance and
protection. In particular, are affected persons who work
on one side of Nistru River but pay social contributions on
other one. They do not benefit from equal conditions and
are discriminatory treated. Pensioners in the localities un-
der the control of secessionist regime, being citizens of the
Republic of Moldova, including the disabled, are eligible
for welfare state only if they benefit of pension. Insurance
policy is issued free to all pensioners in Moldova except in
the Transnistrian region, as last, for the most part, not re-
ceiving pensions from state social insurance budget. Due to
the lack of effective control over the region, constitutional
bodies can not offer the pensions.

For people who live in areas in immediate vicinity of villag-
es and towns of left side of Nistru River, are often violated
the rights of free movement, individual freedom and secu-
rity. Young people are enrolled in paramilitary institutions
of Transnistria, largely forced, and forced to make a vow
anti —constitutional regime. Many of these people become
victims of abuses of paramilitary units in the region, where
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dominate the negative phenomena such as non-statue re-
lations, torture, and forced labor.

People from Cosnita, Dorotcaia, Pohrebea, Pirita, Cocieri
and Moldova Noua can not process free land located at east
of the route Ribnita-Tiraspol.

Owners of cars with registration Moldovan numbers, who
are living in the left side of Nistru River, can not move freely
in the territory. They are forced to pay for admission on this
territory for a period of two months a fee of 0.18% of the car
price. Meanwhile, drivers are pressed to register their cars in
the region and to obtain citizenship of the “MRI".

Moldovan citizens living in the left side of Nistru River can
not exercise freedom of assembly, expression, right to infor-
mation and voting.

These problems have started with the Transnistrian con-

flict with different worsening during certain periods and it
is unpredictable because it depends on the security forces
unconstitutional and the degree of involvement of the Min-
istry of reintegration, and other bodies of Chisinau.

Possibly, the situation in the eastern region of Moldova
will improve due to the involvement and support given
by some nongovernmental organizations. Organization of
representatives of the Center for Human Rights in the dis-
tricts in the area of conflict might actually encourage objec-
tive monitoring of the situation at the chapter of human
rights and would encourage the people of these localities
to protect their legal interests.
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1.9. Decisions CEDO - feedback or solutions

The responsibility of Governments for respecting some of
the minimum standards of fair and correct behavior is rec-
ognizing at the national and international level.

Ratifying the Convention on Human Rights and Fundamen-
tal Freedoms, as well as some of the additional Agreements,
Moldova has committed itself to ensure the respect of fun-
damental rights and freedoms guaranteed in this docu-
ment. Accordingly, the government accepted the right of
individuals, groups of people, NGOs and private companies
to bring claims against it and against any public authori-
ties and institutions under its responsibility, under the im-
plementation provided by the Convention of Strasbourg.
Since it is a supranational court, it offers the possibility of
an appeal when the internal system can not.

In proceedings, plaintiffs may have a limited range of re-
pairs, but not negligible. Is likely that Government offers
amicable conclusion of the dispute by giving specific repair
or modification of legislation or administrative practice;
payment of damages and justifiable court costs.

Regarding the Court, a compulsory decision may be a pub-
lic statement concerning infringements of the State, at-
tached by a money allowance for fair compensation and
payment of court costs. As a result of such decisions, the
Stateis obliged to submit to the Court decisions, which also
leads to a specific result, such as a change of legislation or
other measures necessary for the referral of any errors iden-
tified.

In addition to a favorable result for a particular person, an
application can be viewed in a more largely context. This
is a replay of the reform of legislation and improving or
maintains standards of civil freedom. It helps to ensure a
system of rules that contribute to global developments. So,

the Court’s decisions, whether it is given substantive deci-
sions or decisions of the removal pending cases as a result
of their amicably solution, exceed their judicial reasons.

Republic of Moldova has recognized the jurisdiction of the
Court to examine applications against itself since 12 Sep-
tember 1997. Since 1 November 1998 the European Court
received 4166 complaints against Moldova, 1519 of them
as been declared inadmissible or removed. At the end of
2008 the Court ruled on the Republic of Moldova 138 con-
demning decisions.

In period of 01 January - 31 December 2008 the Govern-
ment of Moldova has been notified of 137 new applications
from the Registry of the European Court of Human Rights,
compared with 73 requests in 2007 and 99 requests in
2006.

Court decisions previous character. Or, adopting the de-
cisions, the Court, hoped that national courts will guide
them in the similar examination. However, previous to the
Republic of Moldova are also the decisions handed down
against other countries.

The Court found frequency the infringement to a fair trial,
freedom and security, effective remedy, freedom of expres-
sion, protection of property, and respect for private and
family life. A considerable number of decisions refer to de-
ficiencies in the administration of justice by the Supreme
Court of Justice in applying the action for annulment, sum-
mons, violation of the principle of legal relations, as a result
of the acceptance of applications for leave to review. Also
we can mention the infringements as the access to a court
through the imposition of unjustified payment to the state,
the excessive length of judicial etc.

Despite the fact that in recent year, Moldova has made
progress in the adjustment of national legislation with in-
ternational standards, including human rights and funda-
mental freedoms, there are some objective and subjective
factors which generate the violation of citizen rights and
state sentencing.

Thus, there were not taken necessary measures to create
adequate conditions of detention, were not taken sufficient
measures for the timely execution of final and irrevocable
judicial decisions by the public authorities at all levels, is in-
sufficient the activity of law enforcement bodies, prosecu-
tion, police and the courts on compliance with the Conven-
tion previsions, there are not sanctioned public employees,
the activity of whom generates the infringement of rights
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and fundamental freedoms, there are cases of non applying
of ECHR practice by the national courts and law enforcement
employees. Also, is not guaranteed the right of recourse
against the persons responsible at the appropriate level.

According to information provided by the General Prosecu-
tor and from the Governmental Agent on final decisions of
the European Court of Human Rights as a result of friendly
regulation in the case of which Moldova was forced to pay
sums in cash, were submitted to the courts, claims on the
cases Ungureanu against Moldova; Bitai and others against
Moldova; Corsacov against Moldova; Gutu against Moldova
amount equivalent in lei, at the time of execution of ECHR
decisions, constituting 30,997 EURO.

According to Ministry of Finance claims until now decisions
made by the ECHR in the case of Moldova and came into
force have been performed, whether the state budget were
or were not provided for this purpose means. Thus, in 2007,
was paid the sum of 15. 683. 713.52 lei and for the year of
2008 - the sum of 50. 004. 787.67 lei.

In this way the motivation lack of to finance certain facts,
which are subject to international condemnation, finally, is
an unfounded. Or, the obligation of compensation claims
is in responsibility of Governement, which places relation-
ships of the national level at the responsibilities in the in-
ternational aspect and, finally, there are means to remedy
the situation.

According to Article 46 of the Convention, the High Contract-
ing Parties undertake to comply with the decisions handed
down by the Court in disputes to which they are parties.

According to Article 46 of the Convention, the High Con-
tracting Parties undertake to comply with the decisions
handed down by the Court in disputes to which they are
parties. The Court Decisions don't have value of writ of exe-
cution within the State condemned: the execution of these
decisions depends on the state, but the State must adopt

measures of general importance when the violation in the
direct rule of law.

In the case of individual measures, to restore things to their
previous breach involves the adoption of appropriate meas-
ures - modification, cancellation, revocation of the legal act
which has caused the violation, repair pecuniary. There are
circumstances, particularly of the violation of rights pro-
vided by the art. 5, 6 or 7 in criminal matters, the review of
a case or a reopening of proceedings shall be proved to be
means of the most effective to achieve this goal.

Also, there are states which introduced in their internal leg-
islation some of reform procedures according to the recom-
mendations of the Committee of Ministers of the Council
of Europe in this respect (Rec. (2000) 2, 19 January 2000)
establishing a procedure for revising the national decision
for criminal and civil cases to facilitate compliance with the
decisions of the Strasbourg Court.

For general measures, it is for the state, particularly when
the violation results from the established rules of legislative
to decide the repeal or amend of its laws, to harmonize it
with the Convention. In this context, it should not postpone
this legislative adjustment too much, otherwise, there is
risk to expose to a new conviction. Moldova’s efforts dur-
ing 2008 were directed towards solving approach by the
concept: implementation of simplified process for reducing
the risks of failing to unreasonable terms, humanization and
rationalization of criminal punishment. According to the
recommendation set out, Moldova has instituted proceed-
ings to review a civil decision where the European Court of
Human Rights found a violation of rights or fundamental
freedoms, as well as the person can receive, at least partial,
compensation by cancellation decision made by a court in
the country (Article. 449 points. h) of the Code of Civil Proce-
dure) and the procedure for a new trial on criminal cases by
its decision, established an infringement of the rights and
fundamental freedoms, which can be repaired to a new trial
(Article. 453 points. d) of the Code of Criminal Procedure).
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The activity of the Center for
Human Rights of Moldova in 2008

2.1. Statistics and evaluation

2008
2174

/ 1402

B Petitions

Audience

The Parliamentary advocates, according to Article 15 of the
Law on Parliamentary Advocates nr.1349 of 17.10.1997, ex-
amine requests for decisions or actions (inaction) of central
and local institutions, organizations and enterprises regard-
less of type of ownership, public associations and persons
in positions of responsibility at all levels which, according to
petitioner, violated his rights and constitutional freedoms.

Thus, citizens who allege that were violated their rights and
freedoms guaranteed by the Constitution, they have right
to address the complaints to the Center for Human Rights.
During on 2008 there were asked the intervention of Par-
liamentary advocates about 3729 persons. 1402 of this

number are the complaints in writing form signed by the
1618 persons. In the audience were received 2174 persons
to who have been given advice, about possible ways of ac-
tion to be reinstated in the rights.

Compared with previous years, the total number of ad-
dress is relatively stable, even following an increase in their
2007 report, which shows that the Republic of Moldova still
breaching constitutional rights and freedoms of human be-
ings. But following another conclusion, namely: increasing
interest of citizens from the areas directly affecting their
daily lives.

.............
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Taking aim at creating conditions for equitable access to Ombudsman services for all inhabitants of Moldova, the Center oper-
ates 3 offices located in Balti,Cahul and Comrat. The analysis statistical data of representations help to identify problems spe-
cific to a region, which may differ significantly from the country.

Petitions Audience
50 11 452
\\ m Chisinau
H Balti
Cahul
Comrat
452 300 970
1313 B Chisinau M Balti Cahul Comrat

Because of citizens’ complaints, the Center for Human Rights can observed which areas are most sensitive. Note that through-
out the activity of parliamentary advocates, the topics as constitutional rights, such as the right to private property, free access
to justice, right to work and employment protection, right to health and social protection remain to be the areas the most
sensitive for all categories of petitioners. Around 50% from 1402 complaints contain mentioned topics.
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Petitions Central office Chisinau
Petitions branch Comrat

Petitions Branch Cahul

b

Petitions Branch Balti

Total Petitions CHRM

Audience Central office Chisinau

Audience Branch Comrat

Audience Branch Cahul

b

Audience Branch Balti

Total Audience CHRM

Total petitioning submitted in 2008

N
N

‘ 1313 ‘ 11

Private property

Right to work 51 1 19 2 73 52 70 98 99 46 | 313 | 14,39
it 1o Lzl 10 2 122 1| 4| o | 127905127 |35 |61 | 20| 2521150
social protection

Ll el 6 el gy 4 |1 lo|lo| 5 |o3s| o8| 5| 0| 13]o059
environment

HIEREEEEss 1 127 | 1 | 1 | 2 [ 131 934|205 |30 19| 1 |255 11,72
information

Free access to justice 379 3 5 14 | 401 (28,60| 248 | 80 [ 81 50 | 459 | 21,11
security and personal | 56 | 4 | 4 | o | 264 [1883] 39 | 7 | o | 3 | 58 | 266
dignity

Right to health 42 0 2 0 44 3,18 15 0 3 12 30 1,37
Family life 26 0 1 0 27 1,92 21 28 23 2 74 34
Free movement 10 0 0 0 10 0,71 13 9 4 0 26 1,19
Right to citizenship 5 0 1 0 6 0,42 7 13 2 0 22 1,0
Law administration 2 0 3 0 5 0,35 8 0 11 0 19 0,87
Right to petition 21 0 2 0 23 1,64 19 0 4 5 28 1,28
Personal freedoms 11 0 0 1 12 | 1,39 3 7 4 27 41 1,88
Right to education 1 1 0 0 2 |042]| 5 2 7 0 14 | 0,64
The right to defense 8 2 0 2 12 1085 13 0 2 22 | 37 | 1,70
:i’;gmate 2l D 4 | o|lo|o| 4 |os| 6 |o0o|3]|o0] 9 |04
Other 172 0 3 3 178 (12,69 | 21 0 28 31 80 3,67
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Most of all there were the infringement of free access to jus-
tice (24.04%), right to health and social protection (10.59%),
right to work and employment protection (10.79%), free
access to information (10.79%) and the right to private
property (14.59%). The figures confirm that there were not
established an atmosphere tolerant and respectful towards
the rights and fundamental freedoms.

The principle of coexistence based on mutual respect cur-
rently is not a component of the legal culture in our coun-
try. In this context we can refer to the relationship between

individuals and undertaken persons, as well as with public
authorities.

The insurance of economical and social rights of citizens
leave to be desired, despite the measures taken by the
state, which makes the increased number of applications.

Requested hearings, or a reduced number of petitions on
certain topics, not necessarily attest to ensure of high level
of respect for human rights in these areas.

Petitions 2008

14,59

right to social assistance and protection
the right to healthy

free acces to information

free acces to justice

security and personal dignity

right to health

family life

10,79
24,04
private property [ free movement
right to work right to citizenship

law administration

right to petition
personal freedoms
right to education
the right to defense

intimate and private life

other
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Under “others” included the rights and constitutional
freedoms, which do not find reflection in the automated
system of addressing in the Center for Human Rights, like
freedom of conscience, freedom of opinion and expres-
sion, creative freedom, the right to vote and the right to be
elected, freedom of assembly, etc.., and some other rights,
which are not expressly stipulated in the supreme law, as,
for example, consumer rights. Given that changes have tak-
en place in society is, inevitably, impact on legal relations

between citizens and between citizens and authorities,
monitoring of new situations created will serve as a subject
for future annual report on rights in Moldova.

The rights most frequently addressed and which are under
the supervision of parliamentary advocate, during the last
years of activity of the Center for Human Rights, hold a con-
stant significant share of total addressing.

1200
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814
500 771 748 —
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461
379
400 2 386 1033,,%63 375 1358
270 322
357 e
200 1140
0 - T ﬂﬂ T T T
private right assistance free acces security and
property to work and social to justice personal
protection dignity
B 2005 B 2006 2007 Il 2008

A challenge to a state that tends to be truly democratic is to ensure free access of citizens to justice, by ensuring the independ-

ence and impartialities courts; judicial decisions ensure enforcement and combating the phenomenon of bureaucracy and

delays in the judicial system.

It is also necessary to draw attention to the complex of measures that would ensure security and dignity of the person in
Moldova, as in much of the address is required. The most common violations are illegal searches, torture or degrading treat-
ment, poor conditions of detention in prisons and institutions.

2005 | 2006 | 2007 | 2008

Thematic Petitions | Audience | Petitions | Audience | Petitions | Audience | Petitions | Audience

2005 2005 2006 2006 2007 2007 2008 2008
Private property 92 369 137 233 129 128 78 444
Right to work 35 132 58 101 51 89 73 313
HEBEIELCE e 146 275 149 218 239 124 127 252
tance and protection
The'rlght to healthy 5 3 19 13 8 5 5 13
environment
2 e aeEss [ fintior 178 352 254 269 241 207 131 255
mation
Free access to justice 432 339 585 436 475 273 401 459
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2005 | 2006 | 2007 | 2008
Z‘f;‘]’i':;y I [PEBeE] 264 111 481 333 321 37 264 58
Right to health 25 17 49 15 70 38 44 30
Family life 24 41 13 17 13 40 27 74
Free movement 16 52 25 27 18 17 10 26
Right to citizenship 9 12 4 5 7 8 6 22
Law administration 1 5 1 1 0 0 5 19
Right to petition 6 15 4 2 6 6 23 28
Personal freedoms 4 3 12 2 14 4 12 41
Right to education 2 7 8 0 8 6 2 14
The right to defense 18 12 16 19 13 6 12 37
:;Zimate and private M 2 12 24 4 4 4 9
Other 0 0 86 0 89 11 178 80

Total petitions | 1270 | 1766 | 1913 | 1715 | 1714 | 1003 | 1402 | 2174

During 2008 to the Center for Human Rights in Moldova have addressed various categories of persons classified according to
occupation. Most of people are engaged in employment (34%), resulting pensioners (19%), persons held in penitentiary insti-
tutions, whether they were convicted or are under prosecution (18%), people with disabilities (7%), persons with any kind of
job (11%) and unemployed 3% of the total number of petitioning.

The most active categories of people are workers.

Categories of persons
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employee
unengaged
military
detainee
pensioner
rehabiliteted
unemployed
owner

clerk

pupil
student
farmer
other

disabled person

As in previous years, a large part of the addressings submitted at the institution, either in the form of petition, or raised in the
hearings conducted by the central office of Chisinau and representations of the territory (Cahul, Balti Comrat), not related di-
rectly to the power of parliamentary advocates, in the meaning of the Law on Parliamentary Advocates.
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0 2008
31,25% 2 Q
43,75% 3,92%
W accepted Mrejected Mremise mreturned

nation and investigation of complaints, the advocates have
used all parliamentary powers granted by law. There were
sent notices and complaints, recommendations, proposals
for the restoration of citizens' rights and respect for their le-
gitimate interests, amending and supplementing laws.

During the 2008 was 2 times notified the Constitutional
Court, 4 times have been notified the authorities on cases of
negligence in work, on the violation of the ethics of service,
the bureaucracy and delaying under powers provided for in
Article 28 item (1) of the Law on Parliamentary Advocates.

In such cases, according to Article 20 item (1) b) of Act 1349,
the petitions are submitted to bodies to be examined in ac-
cordance with the Law on the petition. In cases when the
circumstances invoked are interesting for the parliamen-
tary advocates, the authorities shall present information
about the result of their examination.

Around 30% of the total number of petitions has been re-
turned, on refusal reasons, while indicating the ways of re-
storing petitioner’s rights.

According the provisions of Law on Parliamentary Advocates
(art 17 and 18) which stipulates the conditions of admissibility
of the application, anonymous complaints and those where
expired the term of one year from the committed violation or
day when the petitioner learned about it, are rejected.

Regardless of the fate of the petition (the acceptance, the
refund, and the remission) parliamentary advocates be-
come aware of those invoked and acting as for the future to
exclude such situations.

34 750 Accepted for review
y (]

0,
63.13% 211%

rest

m satisfied W rejected

236 of complaints, from total number, were taken in the
case and investigated, 82 of them have found positive
settlement and in 5 cases it was found that the facts were
not true and were not violated constitutional rights and
freedoms the petitioner. When the invoked is not true, par-
liamentary advocate takes on a reasoned decision regarding
the reject of the application under Article 28 item (3) of the
Law on Parliamentary Advocates. In the process of exami-

acts of reactionary | CHRM
complaints 8
referral to the Constitutional Court 2
opinions 13
proposals to parliament 4
Government proposals 6
Total | 33

There were also made 10 proposals to improve the legisla-
tion, in order to bring it in line with recognized standards
of human rights.

Promoting and protecting the rights and fundamental
freedoms is the prerogative of the state, civil society, particu-
larly institutions and organizations concerned with human
rights. A good knowledge of these rights and freedoms allow
their optimum. From this point, it is important that citizens
be informed and familiar in terms of human rights and to cre-
ate conditions necessary for their knowledge and practice.

Informing and educating the public on legal rights and con-
stitutional freedoms of citizens provided by national legisla-
tion concerning the field and international legal instruments
to which Moldova is party, is one of the main task of Center
for Human Rights, for realization on which is necessary the
awareness of fundamental rights and freedoms in accord-
ance with constitutional provisions and providing opportu-
nities for knowledge, as well as the ways of protection.

Thus, during the reference period, the institution of par-
liamentary advocates put emphasis on the following: the
information and educate the community on human rights,
the drafting and editing, working with different social part-
ners in the country and abroad, etc.

In this respect, the following can be mentioned:

The Project “the Information Hotline on issues related to
Human Rights” was launched in July 2004 and implement-
ed until 1 July 2008 under the UNDP Project» Support im-
plementation of National Action Plan on Human Rights in
Moldova’, made to inform the population on operational
standards and national and international mechanisms to
protect human rights, legal assistance to persons, since the
right of re-contributing violated allegedly providing updat-
ed information on the institutions empowered to resolve
problems concerning human rights.
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The relevance of the project has been facilitating and en-
hancing public access to information services and free le-
gal advice on issues of human rights. The importance and
necessity of this service is relevant not only because of the
calls received, which was 5197 (June-December 2004 - 408
calls; 2005-1410; 2006 - 1652, 2007 - 1256, February-June
2008 - 471), but because of the categories of appeal, espe-
cially from rural sides. In this context, it is desirable for the
future development of services within the institution.

The Project, “Parliamentary Advocate” made for editing a
publication “Parliamentary Advocate”, in the period 2005-
2008, with the support of the OSCE Mission in Moldova. The
publication became a business card of the institution and
established as a source of information for people in human
rights, the more public aspects of information, promotion
and protection of human rights, in particular, reflecting
the current situation in the field of relevant activities of the
Center for Human Rights in Moldova in order to contribute
to ensuring the respect of fundamental freedoms and their
rights.

The Project “The insurance of the realization of freedom of
assembly in Moldova “ was made during September-No-
vember 2008, aim of which was the promotion of best prac-
tices relating to attain freedom from meeting in accordance
with international standards to which Moldova is party.

To be mentioned that new conceptual approach to the
Law on meetings, nr.26 of 22.02.2008, and questions at this
chapter caused the development of 6 training for the de-
velopment of the capacities of actors involved, in ensuring
the right to free assembly of citizens, in which were par-
ticipated the representatives of local public administration,
police and civil society from 33 districts of the republic.
The project was implemented in partnership with the non-
governmental organization “Promo-Lex” and the Center for

Human Rights, with the support of OSCE / ODIHR and the
Soros Foundation-Moldova.

The actuality and necessity of such activities has been as-
sessed positively in their debates as an opportunity to
find possible ways to resolve or prevent conflict situations
arising in the exercise of freedom to assembly. It is also ap-
preciated the positive attitude and interest shown by most
decision-makers in ensuring the realization of freedom to
peaceful assembly of citizens, and suggestions and propos-
als from participants in these trainings will be further mile-
stones in the institution at the chapter the information of
the community on human rights .

Being an effective tool to facilitate community access
to information and legal assistance in human rights and
freedomes, the initiation of the discussions on an equal foot-
ing with civil society and public authorities is an opportu-
nity to resolve various problems. Only by joint efforts of the
actors will make the achievement of effective freedom of
peaceful assembly, as a means of expression of opinion.

It became traditional the Decade of Human Rights, held an-
nually during the period 1-10 December and established
International Day of Human Rights. In the context of mark-
ing the 60th anniversary of the proclamation of the Univer-
sal Declaration of Human Rights, Ombudsman Institution
organized during 1-15 December, a series of media actions
on human rights. On 1 December 2008, in collaboration
with the Union Organization of invalids in the Republic of
Moldova was held the round table devoted to the Interna-
tional Day of invalids.

During the same period took place the conference held by
the generic, “the Universal Declaration of Human Rights
- legal edifice of human protection”, held meetings parlia-
mentary advocates with the institutions and representa-
tives of international and regional organizations concerned
with human rights, which visited the Republic of Moldova,
also there were participations in various events organized
by the social partners of Ombudsman Institution because
of the International Day of Human Rights.
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The mediatization of the decade of human rights in the
media with the generic, “The human rights and freedoms
- supreme values” was organized by the participation of
the parliamentary advocates to radio and TV broadcasts on
respect and protection of human rights in Moldova: Radio -
issue for children “Children Hour’, and open studio “Antena
C, TV -TV EU, "Epicenter’, TRM, “Good morning"”.

At the request of the educational institutions, Ombudsman
Institution colleagues have presented lectures on human
rights in institutions of higher education, schools, colleges,
institutions, including: Pedagogical University, |. Creanga ”
Slavic University ,Professional School N. 1, high schools:,
M. Eminescu’, “B.P.Hajdeu, “G. Asachi’, N. lorga’, M. Cogaln-
iceanu’, D. Cantemir”, A. Pushkin’, “O. Ghibu” houses family
children in the villages Hijdieni and Jeloboc, Orhei; house
children with mental disabilities from Orhei, The Agency of
Transportation; stations and auto service stations, etc.

In the context of celebrating International Children’s Day
on 30 May 2008, ombudsmen and employees of the insti-
tution have visited the Center for Social Protection of the
orphaned children of disadvantaged families and old alone
“Prometheus” from Straseni town, where are about 50 chil-
dren age 3-17 years.

At this celebration, the drawing was held with the generic
«Your rights”, announced previously, the sample drawing
on the asphalt which was attended by children aged 3-10
years and those age 10-17 years - drawing in the sample
free form: watercolor, graphics, pastel.

An important element in the process of promoting and
informing the population on human rights is the work of
drafting and editing of information in the field.

During 2008 have been published materials based on fi-
nancial sources allocated from state budget, namely:

« Annual report on human rights in Moldova in 2007,
which is a summary of the domains certifying frequent-
ly violations of fundamental rights and freedoms on the
basis of investigations initiated by the parliamentary
advocates, the attendance and examination of peti-
tions of citizens and is presented to the Parliament at
the beginning of each year.

+  Brochure, Center for Human Rights — non-judiciary
important mechanism of human rights in Moldova”
presents some issues regarding the legal framework
for the organization and operation of the institution, its
genesis, the aspects of decade.

« Booklets,”Children’s Rights”reflect the information brief
on the legal protection of child rights and legal status of
the child as an independently subject.

+ Booklets," The freedom of religious cults” presents legal
issues on national and international standards on re-
ligious cults and their component parts, also the rela-
tionship between state and religions.

Note that all publications of Ombudsman Institution were
distributed free to population, state institutions, NGOs and
all those interested in human rights issues.

The strengthen, streamline work of Ombudsman Institution
in the Republic of Moldova and the increasing role of parlia-
ment advocates to meet and promote the rights and funda-
mental freedoms was the subject of discussion in the con-
ference with the generic «recommendations for reform of
the Ombudsman Institution in the Republic of Moldova” on
November 24 2008, organized by the International Center
for Democratic transitions in Budapest, the Hungarian Re-
public, attended by parliamentary advocates, collaborators
Center for Human Rights and its representations, the work
conference was opened by Ambassador Extraordinary and
Plenipotentiary of the Republic of Hungary in Moldova, Mr.
Gyorge VARGA.

At the conference has discussed the legal framework of
the Center for Human Rights, as highlighted existing gaps.
Experts from the International Center for Democratic tran-
sitions are formulated and presented a series of recom-
mendations aimed at strengthening and improving work
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of Ombudsman Institution in the Republic of Moldova, in-
creasing role of parliament advocates to meet and promote
the rights and fundamental freedoms, which operate some
changes in the Constitution, the Law on Parliamentary Ad-
vocates nr.1349 of 17.10.1997 and the decision approving
the Regulation Center for Human Rights, the structure, the
functions and mode of financing it nr.57 of 20.03. 2008.
In particular, the recommendations relate to the name of
the institution, structure optimization of Center for Human
Rights, the appointment and release in / from office of Par-
liamentary Advocates, and the manner and procedure for
financing the Center.

In the context of international relations can be character-
ized as important and effective action ombudsmen meet-
ing with representatives of international and regional
organizations concerned with human rights, who visited
the Republic of Moldova, international organizations ac-
credited in Moldova NGOs - partners of the Center for Hu-
man Rights, also exchange of experience of other states,
meetings organized by various international organizations:
International Institute of Ombudsman (IOl), the Council of
Europe, OSCE Mission in Moldova, UNDP and representa-
tives of international organizations concerned domain.

Opened dialogue is the leitmotif of social partnership to
promote, respect and protect human rights.

Starting in November (the entrance of present composition
of parliamentary advocates) were held meetings of parlia-
mentary advocates with the institutions and representa-
tives of international and regional organizations concerned
with human rights or accredited in the Republic who vis-
ited Moldova, among which we mention:

- Working visit of the representative of UNICEF in Moldova,
Ms Alexandra Yuster, where have been made an exchange
of views related to issues of children’s rights in society and
address them in the context of which, the parliamentary ad-
vocates showed the initiative to achieve the objectives and
basic priorities of the institution in the chapter, put empha-
sis on the importance of social partnership and the need
for cooperation in mutual interests of the child, sharing the
belief that an open dialogue between the parliamentary
advocates and Representative of UNICEF will strengthen
and develop action aimed at the promotion, observance
and protection of child rights.

- Working visit of the representative of the OSCE Mission
in Moldova, Ms Dacian Lukumiete, Counselor in Education
Program, human rights and democratization, in which were
put into question some aspects of implementation aimed
at strengthening the National Mechanism for the Preven-
tion of Torture, the insurance of the child rights in the con-
text establishing the Parliamentary Advocate for the pro-
tection of children’s rights and also some aspects of social
protection.

- Meeting with the parliamentary delegation on Petitions
of the Chamber of deputies of the Czech Republic, led by
Mrs. Zuzka Bebarova-Ruibrova, members of the delegation
were interested in the current situation of human rights in
Moldova and the work of the national Ombudsman.

Informing the advices on positive aspects of the field, prob-
lems and difficulties facing the institution and the state on
the application of national standards, parliamentary advo-
cates have focused on the assumption that the Ombuds-
man, in its work, can do much to protect human rights in
this is important the support from civil society and public
authorities, the media, strengthen dialogue with them.

- Meeting with experts of the Organization of Christian
LGBT people in Norway (December 8), where president - Mr.
Gard Realf Sandaker-Nielsen, referred to the experience of
Norway and best practices used to combat discrimination
LGBT people, which contributed the church as well as the
civil society in the hope of a change of mentality and at-
titude of society in Moldova.

- Working visit of Mrs. Judy Hale, director of Anti-Trafficking
Program and Gender Program, OSCE, during which were
discussed issues concerning the activity of Child Advocate,
set up to ensure that constitutional rights and freedoms of
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children and achieving national provisions of the UNO Con-
vention on the Rights of the Child.

- Meeting with programs coordinator UNDP on the im-
plementation of activities, support in strengthening the
National Mechanism for the Prevention of Torture, under
the provisions of OPCAT in the Project, “Supporting Human
Rights and Democracy in order to combat torture and other
forms of degrading treatment” of European Instrument for
Democracy and Human Rights (EIDHR), the project which
will be implemented over 3 years (2009-2011) by the Center

for Human Rights, in coordination with, the Project Consul
giving to the parliamentary advocate the status of national
project coordinator. The major role in project implementa-
tion will play the main donor - the European Commission
and UNDP as partners in co-financing and implementation,
and other stakeholders.

- Meeting with Mr. David Thor Bjorgvinsson, Judge of Divi-
sion IV of the European Court for Human Rights, and Mr.
Pavlovschi, former judge of the ECHR Moldova (December
26), interested in the affairs of human rights in Moldova.
The Parliamentary advocates, making an overview of the
national work of the Ombudsman, with the results and dif-
ficulties faced, have emphasized that the institution does
not replace the work of law enforcement and local authori-
ties, but holds an office complementary and reinforcing its

contribute to improved efficiency of national systems in
promoting and protecting human rights.

Building a democracy depends on citizen participation in
public life and civil society, in particular, non-governmental
organizations is the key tool in this participation, having
an important role in achieving social policy established
by the state. To strengthen cooperation and collaboration
with representatives of NGOs dealing with human rights,
on November 14, parliamentary advocates currently held a
meeting with NGOs active in the field, where emphasis was
placed on that Ombudsman institution and NGOs have the
same goals and objectives, which implies the need for con-
duct activities which would cover cooperation in areas of
common interest to strengthen the promotion, observance
and protection of rights and fundamental freedoms.

In the context, the parliamentary advocates have launched
an invitation to dialogue with NGOs active in the field, an
open and continuous cooperation, stressing the desirabil-
ity of developing a common strategy in the promotion,
observance and protection of human rights, namely: po-
litical communication, the creation of sectioned lobby links
etc. Taking into account that the relations of collaboration
with the Institution associative when the leave sought, was
proposed establishing a transparent mechanism of activity
and media, focusing on priority areas more problematic,
lobby, development of mechanisms to attract foreign and
national donors; continues to identify common priorities
and areas not covered, monitoring and evaluation of the
situation of human rights, etc.. To achieve the proposed ob-
jectives, it is necessary to establish viable and sustainable
relations of cooperation which will contribute to solving
the priority problems in the field.

As a result of the desiderata set out on 17 November, was
organized a meeting with representatives of NGOs active in
the field of child rights, taking aim at establishing partner-
ship cooperation and communication with NGOs in order
to protect and respect children’s rights. Emphasis was on is-
sues facing today a large proportion of children, particularly
with reference to education, health, violence, access to in-
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formation in the field, as well as protection of children from
vulnerable families and those with disabilities, children of
gypsies and the children of the Transnistrian region, setting
goals to create effective mechanisms for the observance and
protection of children’s rights at national and local level.

During these meetings and visits, the guests were familiar
with retrospective institution activity, the presentation of
the general aspects of the field, informed that following the
international standards institution coordinates the work of
parliamentary advocates of the National Mechanism for the
Prevention of Torture, which is basic system of visits to plac-
es that are or may be located private freedom, this segment
accent on cooperation with the OSCE Mission in Moldova
and UNDP in the implementation of this mechanism and
other information and promotion of human rights .

It was mentioned the meaning of the Parliamentary Advo-
cate for protecting children rights in Moldova - Child Advo-
cate, which stated its work in November and the main task
of which is to ensure the respecting of children rights and
freedoms and the realization of the provisions of the Con-
vention at the national level, referring to some intentions in
the activity, in particularly, Strategic Development Plan for
the protection of children’s rights for a period of 5 years, the
monitoring of the situation in the field of child rights and
relationships with the institution’s associative sector, with
mass-media etc.

Parliamentary advocates, putting emphasis on the impor-
tance of social partnership and the need for mutual coop-
eration in the interests of citizens, have submitted propos-
als to strengthen further collaboration with the institutions
givenin all areas of common interest, sharing the belief that
an opened dialogue between institutions will consolidate
and develop actions aimed at the promotion, observance
and protection of the rights and fundamental freedoms.

Note that in these actions and events, parliamentary ad-
vocates had an active presence, to elect enhance dialogue
and mutual cooperation at national, regional and interna-
tional level between the institutions on the sustained in-
volvement in efforts to promote and protect human rights.

Signing by Republic of Moldova the Optional Protocol to
the UNO Convention against Torture and other cruel, inhu-
man or degrading treatment (16.09.2005), its ratification
(30.03.2006), in force since 24.07.2006, which stipulated the
establishment of independent mechanisms for prevention
of torture at the national level, the Moldovan Parliament
has entrusted with the parliamentary advocates with this
mission.

In this sense, the Parliament of Moldova adopted the Law
nr.200-XVI on 26.07.2007 amending Law nr.1349-XIll of
17.10.2007 on Parliamentary Advocates, which states Om-
budsman mandate to exercise the powers of parliamentary
advocates in prevention of torture.

In 2008, the Center for Human Rights was only at the initial
phase of implementing the national mechanism to prevent
torture, carried out actions to develop and approval of
the Rules of organization and functioning of the Advisory
Board, identifying experts and NGOs working in the field
which could provide practical assistance in the context of
national Mechanism to prevent torture, the creation of Ad-
visory Council through the selection of experts, also of their
meetings, which were displayed and analyzed the ways in
which national mechanism and has conducted activities
towards preventing and combating the phenomenon of
torture in Moldova; it was put into question matters that
concern the legal framework of activity and organizing,;
establishing new principles of cooperation and exchange
of information between actors involved in the activity; in-
volving a greater autonomy, but responsibility for them.
Were submitted proposals, with reference to the Ombuds-
man Institution capacity entirely contribute to the smooth
functioning of the National Mechanism for the prevention
of torture, the Government, UNDP Moldova, the OSCE Mis-
sion in Moldova, the Program of cooperation in human
rights offered by the Republic of Moldova and the Europe-
an Commission Union for the period 2008-2009 to provide
assistance in the Republic of Moldova from the European
Union, OSCE, Council of Europe regarding the implementa-
tion of the conclusions included in the Operational Meet-
ing of EU-RM-level experts on human rights 26 October
2007 (through the Ministry Foreign Affairs and European
Integration).

In order to create the National Mechanism for the preven-
tion of torture in Republic of Moldova on 23 April 2008, was
organized a training course starting in monitoring places of
detention, with the support of the OSCE Mission in Moldo-
va (expert, Ms Barbara Bernath, coordinator of programs of
Association for the Prevention of Torture, Geneva). The ob-
jective of the training was to acquaint members of Center
with the methodology of monitoring places of detention
under the Optional Protocol to the UN Convention against
Torture and other cruel treatment or punishment, inhuman
or degrading treatment (OPCAT), namely: the preparation
and carrying out visits, conducting the interview with de-
tainees in private, visits etc. The monitoring results, with
further development, and is useful in preventing the phe-
nomenon of torture in Moldova.

In this context on 26 June 2008, at the UNO International
Day to Support Victims of Torture, the Center for Human
Rights, as the national mechanism to prevent torture, held
a press conference on the establishment of Advisory Board
and the initial phase of this mechanism.

On 24 December 2008, inside the UN House was organized
the meeting of the Project Coordination UNDP, at which it
launched the project “Strengthening the national mecha-
nism to prevent torture in accordance with the Optional
Protocol CAT (OPCAT), developed in the context of Euro-
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pean Democracy and Human Rights Program, based on the
objectives of the United Nations Development Assistance
for the years 2007-2011 in order to prevent the incidence of
cases of torture, by strengthening the National Mechanism
for the Prevention of Torture under OPCAT in the context of
national and to promote protection of human rights.

The assistance was welcomed by Mrs. Matilda Dimovska,
UNDP Deputy Resident Representative, and Mr. Anatoly
Munteanu, parliamentary advocate, responsible for imple-
menting of National Mechanism to prevent torture, Direc-
tor of the Center, who underlined the importance of project
in Moldova, ensuring that will put efforts to cooperate with
state authorities and NGOs active in the prevention of tor-
ture. It was mentioned that Moldova was appreciated be-
cause of the implementation of Mechanism at the Congres
of Prague, Cehia in November 2008.

The relevance of project of Republic of Moldova was pre-
sented by Angela Dumitrascu, UNDP portfolio manager,

who referred to some aspects of the components / project
activities, expected results based on goals and objectives,
namely: the improvement of the National Mechanism for
the Prevention of Torture, developing a system promotion
and protection of human rights at national executive and
legislature submitted for approval. This project will be im-
plemented by the institution of parliamentary advocates,
monitoring implementation of the project - being attrib-
uted to UNDP.

The institution of parliamentary advocates, everyday activ-
ity, will continue to occupy an actively position in contrib-
uting to ensure the respect and protection of the rights and
fundamental freedoms, in particular, support for socially-
vulnerable people of society: children, pensioners, persons
with disabilities, detainees, refugees etc., who do not have
the knowledge and skills in operating their own name, will
help to focus government attention to these issues, and will
make necessary efforts in order to complement information
gaps in human rights.
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2.2. National Implementation of Mechanism for the prevention of torture
and the first reaction of the authorities

Establishment

With tendency to comply with European standards based
on the ratification of the Convention on Human Rights and
Fundamental Freedoms, the Republic of Moldova is party
to several international treaties that have as their object the
prevention of torture cruel treatment, inhuman or degrad-
ing treatment. In the context, it is mentioned the Universal
Declaration of Human Rights, the International Covenant
on Civil and Political Rights, Convention on Human Rights
and Fundamental Freedoms, the UN Convention against
Torture and Other Cruel treatments with cruelty, inhuman
or degrading treatment of 10.12.1984 and the European
Convention for the Prevention of Torture and Punishment
and of inhuman or degrading treatment of 26.11.1987.

Recognizing the importance of positive commitments
made to implementation of international standards of tor-
ture and suppression of trends resulting from any use of
European best practices in this chapter, 16 September 2005
Moldova signed, and by the Law nr.66 of 30 March 2006
ratified the Protocol Optional to the UN Convention against
Torture and other cruel, inhuman or degrading treatment,
adopted by the UN General Assembly on 18 December
2002.

In compliance with the Protocol, the Moldovan Parlia-
ment, on 26.07.2007, adopted Law nr. 200 amending and
supplementing the Law of Moldova on the Parliamentary
Advocates nr.1349 of 17 October 1997, which establishes a
mechanism to prevent torture nationally.

For the Republic of Moldova investment of ombudsman
with this mission has been the best option; taking account
of the fact that parliamentary advocate (ombudsman) fully
corresponds to the criteria submitted by the Optional Pro-
tocol to the National Mechanism for the Prevention of Tor-
ture: functional independence, skills and knowledge pro-
fessional requirements for office, but the broader powers to
inspect places of detention and other institutions.

However, because of changes, the Center for Human Rights
has created an Advisory Council which aims at providing
advice and assistance in exercising of the tasks of the par-
liamentary advocates as a national mechanism to prevent
torture, in the composition of which is included representa-
tives of public associations on issues regarding the protec-
tion of human rights.

On 31 January 2008 in accordance with the procedure es-
tablished by the Law on Parliamentary Advocates nr.1349
of 17.10.1997, the Parliamentary Commission for Human
Rights approved the Regulation of organization and func-
tioning of the Advisory Council. Subsequently, according to
the same procedure, was approved the composition.

Advisory Council has 11 members, one of which is the at-
torney responsible for the activity of Mechanism.

Advisory Board operates by Weekly meetings, which take
place inside the Center for Human Rights.

Meetings with the members of Mechanism for the Pre-
vention of Torture is dictated by the necessity of granting
a rhythmic and organized to the Council, so as to contrib-
ute to the smooth functioning and effective mechanism in
general and to regularly examine the treatment of persons
in institutions of detention, detention and preventive ar-
rest, and in medical-social institutions for people with men-
tal deficiencies.

Also proceeding from the tasks of the Advisory Council
members, now a parliamentary advocate responsible by
the activity of Mechanism of national prevention of tor-
ture and Advisory Council members were divided into four
groups mobile. In each task group has been carrying out
preventive visits and / or monitoring in certain institutions.
In this regard, was established and a schedule of visits, thus,
to be conducted weekly at least 2 preventive visits and / or
monitoring.

The Mechanism national goal of preventing torture is to
regularly examine the treatment of persons deprived of lib-
erty in order to strengthen the protection provided against
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torture and punishment or inhuman or degrading treat-
ments. For the purposes of Article 4 of Protocol, the person
deprived of liberty means the person in detention or prison
or placed in a public or private detention, which is not al-
lowed to go to indulge it, by order of any judicial authority
administrative or otherwise.

During the 2008, were viewed about 72% of institutions
subordinate to the Ministry of Justice (prisons Institutions),
30% of institutions subordinate to the Ministry of Internal
Affairs (Police stations and places of detention within their
military units) and a very small percentage of institutions
subordinated to Ministry of Health Ministry of Social Pro-
tection, Family and Child.

General problems
Inadequate professional training

A serious problem found in the preventive visits is inad-
equate training of police officers. Thus, it was determined
that most of them do not know the Law on Parliamentary
Advocates nr.1349 of 17.10.1997, and about the National
Mechanism of prevention of torture in Moldova.

For this reason, the parliamentary advocate and Advisory
Council members had access to late in places of detention
in the Police stations visited and delay access to the materi-
als, information and documents necessary to the exercise
of his mandate.

At the institutions were have not been such of difficulties
can be attributed the Center for Combating Trafficking in
Human Beings, The police stations from Ciocana and Bo-
tanica sections of Chisinau, the police stations of Straseni
and Vulcanesti cities. However, there were situations that
created an imminent danger to the proper activity of the
mechanism by restricting access to institutions which
should be visited, such as restricting access inside the Regi-
ment of patrol and sentinel “Scut” of General Police Depart-
ment of Chisinau and in the place of detention in railway
stations of Chisinau.

The bright side is that the Ministry of Internal Affairs re-
sponded each time to the advocates’ notifications ad-
dressed at enclosing the access at the police stations, but
the bad is that the measures taken are ineffective. The chiefs
of some institutions such as the General Police Department
of Chisinau, the police stations from next sections: Center,
Buiucani, Riscani of Chisinau, the Police Station of the Com-
rat, District police stations Hincesti, Orhei, The Police of rail-
way stations of Chisinau, the Regiment of patrol “Scut” of
the General Police Department of Chisinau, demonstrated
the negligence to the collaboration with the Parliamentary
advocate and Advisory Council members.

The problem is inadequate professional and valid training
for the penitentiary system, constituting one of the cases
for the appearance of conflicts of destabilization of the situ-
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ation in prisons. Meanwhile, the Ministry of Internal Affairs
has developed a particular indication that provided the
necessity of staff to study the Law on Parliamentary Advo-
cates, Criminal Procedure Code, and the Code of ethics and
deontology of the policeman. Also the Department of Peni-
tentiary Institutions has provided a mechanism to prepare
staff for the prison system, but in both cases we find that
these processes arise too slowly.

At the same time, the problems of access to institutions, as
well as the access to any information, documents, materials
necessary for exercising powers, the National Mechanism
for the prevention of torture has not faced in the visits
made in the penitentiary institutions, in the psyhoneuro-
logical boarding school, hospital.

Retaining and transfers

A serious problem affecting the freedom and security of
persons remain the restraint of persons in the police sta-
tions of Chisinau, to whom have been applied in the admin-
istrative form and/or drunk form.

Most people in places of detention in the Police stations in
sectors of Chisinau are detained for committing not too se-
rious hooliganism (RM art.1641 CAC), adding the resistance
against the police officer (art. CAC RM 1745) or the police
officer outrage (RM art.1746CAC).

According to art.249 p.3 CAC for the commission on Admin-
istrative mentioned above, the person may be detained until
the examination of the case by the court. But police officers
abuse of this provision how many times they have chance.
The administrative minutes of retained detention, as well as
the minutes on Administrative Contraventions are prepared
with multiple procedural violations of rights- in some missing
signature of the person detained /of the offender, in others is
missing the refuse of detained person to sign the proceed-
ings, in this case the minute is confirmed only by the words of
the same police officer who, in fact, is the only person certify-
ing this fact. In the majority of proceeding are missing words
on explaining the rights and obligations of the offender.
There are rare cases where police officer brings to the person
the reasons for detention, the facts confirmed by detains.
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The detainees don't have access to medical staff. It was
found that their appeals on this question are without an-
swer. There were cases when the parliamentary advocate
and members of Advisory Council called the medical staff
by themselves. For the drunken persons detained in the po-
lice stations, the practice shows, that there are no sufficient
financial sources for make an examination for establishing
the real level of intoxication. This fact is attested by the po-
lice officer himself and noted in the minute.

Parliamentary advocate and members of Advisory Council
found that there is not making an legal expertise for the
persons with corporally lesions, fact which can have dam-
aging consequences for the police stations, as well as for
Republic of Moldova in international arena.

Detention places of Chisinau are intended for the detain-
ment of persons only for 3 hours. But in the polise stations
of Botanica and Centru of Chisinau, this period was ex-
ceeded by more than the period stipulated. Most of al in
the police station Centru of Chisinau, there were persons
who executed penalty of administrative arrest established
under the decision of the Court. In the police station of
Buiucani of Chisinau, were administrative retained persons
who, at the moment of the visit, were involved in criminal
procedures actions.

There is another problem, as the transfer in the Preventive
Insulation of Detention subordinated to the Ministry of
Internal Affairs, of the persons with the condemned stat-
ute (with aim to make the procedure acts), as well as the
detainment in these police stations of persons preventive
arrested and persons for whom was applied the penalty of
minor offence.

The transfer of condemned persons is provided by the Art
217 Cod of Execution, but its provisions are misinterpreted
by the courts, which order illegal the transfer of persons
convicted of institutions subordinate to the Ministry of
Justice institutions of the Ministry of Internal Affairs. It was
found that contrary to the provisions of the Art. 323, 333
Cod of Execution, the subject persons under the arrest,
including administrative arrest continue to be detained in
Preventive Detention Insulators subordinated to the Minis-
try of Internal Affairs.

o o, e T SR

The Prisoners say that in this institutions, they are most of
all subjected to constraints, are interviewed in the absence
of the lawyer, insulted, have no right to challenge the ac-
tions of administration in place of detention, as well as to
be medical examined.

The llI-treatments

In the visits were tracked people with visible injury. Such
cases have been encountered in police stations of Centru
and Botanica of Chisinau.

Most people held in preventive detention insulators of the
Ministry of Internal Affairs reported that they were subject
to physical and mental pressures immediately after their
detention, which takes place, usually on the top floors of
police stations.

Most of detains have complained that they were mistreated
y the police officers to recognize the guilt in committing
the crime for which they were detained admit guilt of other
crimes which they did not committed.

Those who said that they have not been mistreated, that’s
because from the start have agreed to make statements.

It was found that during the stay in police custody, detain-
ees have no opportunity to lodge complaints, because
they prohibit it. If the person does not have a lawyer and
has not opportunity to inform the competent organs, it
cannot demonstrate the application of torture, because at
the time of transfer in prison visible signs of violence are
away and prison staff of the institutions does not want to
examine detainees and to set injury. Moreover, there is not
a mechanism for submission compulsory the persons to
the medical examination in preventive detention insulators
of Ministry of Internal Affairs. Namely after the transfer of
detainees in penitentiary institutions subordinated to Min-
istry of Justice, these people addressed the parliamentary
advocate for ill-treatment.

The access to a lawyer has only condemned people, with
some exceptions. For the persons detained, parliamentary
advocate established that these persons are intertwined
before to have access to a lawyer and until make the record
of proceeding. The public lawyers don't insure an effective
judicial assistance and have not interest in the protecting
the rights of alleged, the accused, defendant. They don't
study on high level the materials of cases and not argue
with the dignity against of courts.

Results of visits showed that to persons detained are not
explained their rights, in particular the right to hold, the
right to not testify against him or against his close relatives,
the police officers are limited to only simple award informa-
tion on rights of alleged, the accused, and defendant.

Speaking about the information of a close relative or anoth-
er person, most detainees notified parliamentary advocate

s ececesc s ne

169



CHAPTER

The Activity of the Center

for Human Rights of Moldova in 2008

........................................................................................................

that they have been informed and have spent this right. But
there were cases where some relatives of detainees were
not informed about the detention or were informed later.
In other cases, detainees had doubts regarding information
of their relatives about the detention, given that this was
done by the police officers. There were also cases in which
relatives were informed about the detention of a person
from other sources.

During the year there were discovered and investigated
several cases of application of physical aggression against
convicted. Such of cases have occurred in prison no.4 of
Cricova town, penitentiary institution No.17, Rezina town,
penitentiary institution nr.18 Branesti of Orhei district.

The convicts’ work

At the present, the number of convicted who want to work
out of the places of detentions, is a big one, but till this mo-
ment, the main obstacle was the provisions of art. 217 of
Code of execution, which provided the labor only for the
persons for the first time convicted for a term until 5 years.
Because of this there were cases, when it was not possible
to make agreements with the individuals and undertakes,
because the persons convicted for this term of period were
set free quickly.

On 25.12.2008 was adopted the Law nr.299, by which were
make a number of changes to the Cod of Execution and
it was excluded the condition “for a period of 5 years’, by
which offered opportunities to work for a big number of
convicted persons.

Also was found that for the past three years, the number
of convicts released of execution of punishment, privileged
with the calculation of working hours is growing slowly
(year 2005 - 224 convicted, the year 2006 - 267 convicted,
the year 2007 - 303), but for 2008 reveal a decrease for this
kind of persons.

We are convinced that with the operation of changes to the
Code of Execution will increase the number of convicts en-
gaged in field work.

Humanization of the Criminal Code

Since 2005, there was initiated the process of humanization
of criminal sanctions, by operating a number of changes
and additions to the Criminal Code, the aim of which is to
ensure proportionality between the punishment estab-
lished and injurious degree of performed crime. A direct
effect of the reform is essential decrease of the number of
detainees in prisons.

It is solved the problem of the big number of convicts in
penitentiary institutions of the Republic of Moldova. Dur-
ing the last 4 years, the number of detainees in prisons has
dropped considerably. Thus, in 2005 were held in prisons
9452 people in the year 2006 - 9042 people in the year 2007
- 7895 people, and in 2008 - only 6830 people.

Also, on 10.07.2008 the Parliament of Moldova adopted the
Law on amnesty in connection with the declaration of 2008
Year, Year of Youth, under which 295 people were exempted
from punishment, and for 161 persons was reduced term of
fixed penalty.

In conclusion, we rely on:

- learning and knowledge by police officers and peniten-
tiary system employees of the Law on Parliamentary
Advocates, and the acts which include the rights and
obligations of persons detained and those in deten-
tion;

+ Awareness by police officers and penitentiary system
employees that torture and inhumane treatment or
application to convicts of such treatment is prohibited
and the authors of these actions and those who toler-
ate them will be punished harshly;

« ensuring the immediately access to the Parliamentary
Advocate and members of the Advisory Council in the
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institutions which shall be visited and unconditional ac-
cess to the materials, documents and information nec-
essary for exercising the mandate;

Eradication of cases of transfer of convicted and arrest-
ed from the institutions of Ministry of Justice in institu-
tions subordinated to Ministry of Internal Affairs;

Exclusion of cases of detention of persons during the
night in the places of detention in the police stations of
Chisinau;
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ensuring the right of detains to medical examination
and in confidence, at the exit and entry to places of de-
tention;

The holding of convicted, of the preventive arrested per-
sons and persons for who was applied minors offence in
penitentiary institutions of the Ministry of Justice in ac-
cording with the provisions of Code of Execution;

Disposal to carry out independent and effective investi-
gations of the complaints about the application of tor-
ture or any other ill-treatment.
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